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AND 


GENERAL    DISCUSSION    IN    CONFERENCE 


Savioablk  waterwats 


ELEVENTH  MEETING  OF  THE  CONFEKENCE 

(Tuesday,  March  22nd,  1921,  at  11  a.m.) 


GENERAL    STATEMENT    ON    QUESTION    OF    NAVIGABLE    WATERWAYS    — •    GENERAL    DISCUSSION 


The  meeting  opened  with  M.  Hanotaux,  President,  in  the  Chair. 


GENERAL  STATEMENT  ON  QUESTION  OF  NAVIGABLE  WATERWAYS 

The  PRESIDENT  (speaking  in  French).  —  This  morning  we  will  begin  with  the 
discussion  on  navigable  waterways  (1). 

In  accordance  with  the  decision  of  the  Conference,  this  discussion  will  be  divided 
into  three  parts.  First  of  all,  M.  Adatci,  Vice-President,  will  make  a  general  statement 
on  the  Convention;  then  the  general  discussion  will  open,  and  finally  a  Committee 
will  be  appointed  to  work  under  the  chairmanship  of  M.  Adatci.  The  Officers  of  the 
Conference  considered — and  I  think  that  the  Conference  will  agree  with  them — that 
it  was  useless  to  hold  plenary  committee  meetings  at  which  all  the  members  of  each 
delegation  should  be  present,  in  view  of  the  fact  that  there  are  in  each  delegation 
experts  specially  appointed  to  deal  with  this  question.  We  will  therefore,  if  you  so 
desire,  appoint  a  committee  composed  of  one  member  for  each  delegation.  I  will  ask 
each  of  the  delegations  to  be  so  good  as  to  send  to  the  Officers  of  the  Conference  the 
name  of  its  representative  on  this  Committee  on  Navigable  Waterways,  in  order  that 
the  work  may  begin  as  soon  as  possible.  By  this  means  we  shall  be  able  to  make  rapid 
progress.  The  text  which  results  from  the  labours  of  the  Committee  will  be  sent  to 
the  Drafting  Committee,  and  will  be  read  again  in  plenary  meeting.  The  Conference, 
with  whom  the  decision  must  always  lie,  will  state  whether  it  wishes  to  adopt  this 
procedure  or  to  meet  in  plenary  session,  and  the  Officers  of  the  Conference  will  merely 
conform  to  its  wishes.  Indeed,  the  sole  aim  of  the  Officers  of  the  Conference  is 
to  arrange  the  work  in  order  that  the  discussions  should  be  as  clear  and  useful  as 
possible.  We  will  adopt  the  same  method  as  regards  the  Convention  on  Railways. 
If  there  are  no  objections  we  will  adopt  this  method  of  procedure,  and  I  v/ill  open  the 
discussion  on  the  Convention  on  Navigable  Waterways. 

M.  Adatci,  Vice-President,  who  has  a  statement  to  make,  will  now  address  the 
Conference. 

M.  ADATCI  (Vice-President;  speaking  in  French).  —  Mr.  President  and  Colleagues,— 
since  the  Council  of  the  League  of  Nations,  as  a  mark  of  confidence,  has  asked  me  to 
make  a  statement  before  you  on  the  Draft  Convention  on  Navigable  Waterways, 
I  feel  that  in  addressing  you  I  represent  as  it  were  the  spirit  of  Geneva. 

This  is  a  very  difficult  part  for  me  to  play,  accustomed  as  1  am  to  speak  on  behalf 
of  the  Emperor  of  Japan.  Indeed,  in  making  this  statement  before  the  Conference, 
I  have  to  divest  myself  entirely  of  my  nationality,  and  speak  exclusively  as  if  it  were 
the  soul  of  the  League  of  Nations  itself  addressing  you.  The  task  is  an  arduous  one, 
but  I  assure  you  that  I  will  endeavour,  bothin  word  and  deed,  always  to  represent  in 
this  distinguished  Conference  the  active  spirit  of  Geneva,  and  to  prove  that  I  am  not 
unworthy  of  the  confidence  placed  in  me  by  the  Council  of  the  League  of  Nations. 


(1)  The  text  which  serves  as  the  basis  of  discussion  is  that  ot  Section  IV  of  Part  V  of  this  volume 
Draft  Convention  on  the  International  Regime  of  Navigable  Waterways. 


/ 
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On  the  oilier  hand  I  am  aware  thai  my  presence  at  this  tribune  might  cause  you 
some  slight  surprise.  "What !  ",  you  will  exclaim,  "does  this  Asiatic,  coming  from  a 
far-olT  land,  and  belonging  to  another  race  and  another  civilisation,  venture  to  make 
a  statement  on  the  important  question  of  the  regime  of  international  navigable 
waterways— a  reginu'  which  had  its  birth  in  Europe?  1  venture  to  hope,  however, 
thai  after  my  explanation  you  will  understand  thai  the  matter  is  not  so  absurd  as  it 
might  appear  at  first  sight. 

Although  Japan  has  only  recently  taken  her  place  in  the  family  of  civilised  nations, 
she  already  takes  the  keenest  interest  in  all  world -questions,  especially  in  those  relating 
to  international  communications,  such  as  transit,  railways,  merchant  marine,  the 
traffic  of  ports,  not  to  mention  the  fact  that  Japan  herself  possesses  three  international 
rivers,  the  Yalii,  I  he  Tunien  and  the  Poronai.  For  these  reasons  the  work  of  this  Confer- 
ence interests  me  intensely,  as  it  does  all  Japanese,  and  I  need  scarcely  tell  you  how 
strongly  attracted  I  was,  at  the  very  beginning  oi  the  Peace  Conference  in  Paris,  by 
the  study  of  the  clauses  relating  to  ports,  waterways  and  railways  to  be  inserted  in  the 
Treaty  of  Versailles.  It  was  always  with  the  liveliest  interest  that,  in  my  capacity 
as  Japanese  Delegate,  I  took  part  for  eighteen  months  in  the  innumerable  sittings  of 
the  Peace  Conference,  as  well  as  in  those  of  the  Commission  of  Enquiry,  of  which  this 
Conference  is  the  brilliant  outcome,  and  of  which  the  Green  Book  is  the  valuable  fruit. 
As  a  member  of  the  Central  Territorial  Committee,  of  the  Committees  on  War  Respon- 
sibilities and  on  New  States,  and  of  many  other  Committees  of  the  Peace  Conference 
at  Paris,  I  was  always  particularly  fascinated  by  the  attractive  nature  of  the  work  of 
the  Commission  of  Enquiry  which  was  the  forerunner  of  the  present  Conference. 
Thus  I  gradually  became  familiar  with  all  these  questions,  thanks  to  the  goodwill 
of  all  the  most  highly-qualified  experts,  some  of  whom  I  have  the  pleasure  to  see  here; 
and  for  this  reason  I  had  the  temerity  to  accept  the  invitation  extended  to  me  to  make  a 
statement  on  these  serious  problems,  in  which  the  whole  world  is  concerned.  I  venture 
therefore  to  hope  that  you  will  be  so  good  as  to  grant  me  an  indulgent  hearing. 

When  the  armies  of  the  First  French  Republic,  which  had  triumphed  over  the 
coalition  formed  against  them  by  the  Powers  of  the  old  regime,  had  liberated 
Belgium,  they  found  across  their  path  two  international  rivers,  the  Scheldt  and  the 
Meuse.  These  rivers  had  been  closed  to  international  trade  for  more  than  a  century 
and  a  half.  The  executive  Council  of  France  deliberated  on  September  20th,  1792, 
upon  the  conduct  of  the  French  armies  in  the  countries  which  they  occupy,  and  the 
result  of  these  deliberations  was  as  follows  : — 

1.  That  the  obstacles  and  hindrances  to  trade  which  had  hitherto  existed  both  on 
the  Scheldt  and  on  the  Meuse  are  directly  contrary  to  the  fundamental  principles  of 
natural  law  which  all  Frenchmen  have  sworn  to  uphold; 

2.  That  the  course  of  rivers  is  the  common  and  inalienable  property  of  all  the 
countries  through  which  they  flow;  that  a  nation  would  not  be  justified  in  claiming 
the  right  to  occupy  exclusively  the  channel  of  a  river  or  in  preventing  neighbouring 
peoples,  inhabiting  its  upper  banks,  from  enjoying  the  same  advantages;  that  such  a 
privilege  is  a  remnant  of  feudal  servitude,  or  at  least  of  an  odious  monopoly  which 
was  only  established  by  force,  and  only  tolerated  through  powerlessness  to  prevent  it, 

"and  that  it  may  therefore  be  revoked  at  any  time  and  in  spite  of  all  Conventions,  since 
nature  does  not  recognise  privileged  nations  any  more  than  she  recognises  privileged 
individuals;  the  rights  of  man  are  eternally  inviolable; 

3.  That  the  glory  of  the  French  Republic  requires  that,  wherever  she  extends  the 
protection  of  her  arms,  liberty  shall  be  restored  and  tyranny  overthrown; 

4.  That,  when  the  free  navigation  of  rivers  and  the  emancipation  of  commerce  in 
these  provinces  are  added  to  the  other  advantages  secured  to  the  Belgian  people  by 
the  French  Armies,  there  will  not  only  be  no  reason  for  the  people  to  fear  for  their 
own  independence,  or  to  doubt  the  disinterested  motives  of  the  Republic,  but  the 
nations  of  Europe  themselves  will  no  longer  be  able  to  refuse  to  recognise  that  the  solo 
ambition  of  the  French  people  is  to  destroy  all  tyrannies  and  to  secure  the  triumph 
of  the  rights  of  man. 

Such  was  the  ideal  which,  at  Ihe  dawn  of  the  19th  century,  was  proposed  by  the 
founders  of  a  new  world-ortler  as  a  goal  for  all  nations.     A  few  years  later,  in  1814, 


by  Iho  Convontion  of  Paris,  this  inicrnatinnal  prngrammo  was  carried  into  practice  as 
regards  the  Rhine,  which  may  he  said  to  lie  the  oldest  of  the  great  international  rivers. 
The  Convention  perpetuates  the  common  ownership  of  this  river  and  its  co-adminis- 
tration by  its  riparian  States.  This  was  by  no  means  a  special  or  regional  solution,  since 
the  Convention  brouglit  about  the  meeting  of  a  Congress,  of  which  it  defined  the  exact 
purpose  and  scope  as  follows  : 

In  the  same  way,  with  a  view  to  facilitating  ooinniunicatidn  between  nations  and  rendering 
tliein  better  known  to  one  another,  it  sliall  lie  considered  and  decided  at  the  coming  Congress 
in  what  way  this  provision  may  be  extended  to  all  other  rivers  which,  in  theirnavigablc  course, 
divide  or  traverse  different  States.  — 

That  is  the  essential  point  on  which  I  desire,  if  possible,  to  concentrate  your  atten- 
tion,— the  world-wide  character  of  the  idea  which,  from  the  outset,  has  guided  the 
development  of  the  modern  statute  of  a  waterway.  As  early  as  the  18th  century,  our 
predecessors  realised  that  any  adequate  solution  of  the  problem  with  which  we  a.'o 
dealing  to-day  under  the  auspices  of  the  League  of  Nations  would  be  vain  and  ephe- 
meral unless  it  rested  on  a  universal  foundation.  This  Congress,  for  which  the  Conven- 
tion of  Paris  made  provision,  was  the  Congress  of  Vienna.  The  forces  ot  progress 
vanished  utterly  amidst  the  clash  of  selfish  ambitions, — the  Congress  opened  under  the 
a^gis  of  divine  right.  But  such  is  the  power  of  ideas  that,  in  spite  of  the  triumph 
of  individual  interests,  in  spite  of  the  opposition  ot  mean  considerations,  the  universal 
scope  of  the  proposed  formulas  could  not  be  ignored.  Doubtless  the  solutions  adopted 
have  since  been  found  in  many  respects  inadequate;  doubtless  the  work  which  was 
done  lacked  inspiration  and  even  sincerity.  Could  it  be  otherwise  under  the  circum- 
ttances  in  which  this  Congress  assembled  at  Vienna?  But  these  imperfect  solutions 
were  capable  of  application  without  distinction  of  continent  or  region,  and  the  birth 
of  modern  law  regarding  waterways  dates  from  that  time. 

However  imperfect  these  solutions,  the  Treaty  of  Vienna  must  servo  us  as  a  beacon 
in  the  progress  of  upward -striving  humanity.  Besides  freedom  of  navigation  on  inter- 
national rivers,  do  not  Articles  108  and  109  ot  this  Treaty  allude  to  freedom  of  navi- 
gation on  all  the  tributaries  of  international  rivers  without  distinction?  I  will  read 
these  articles  : 

Article  108.  —  Powers  whose  States  are  separated  or  crossed  by  the  same  navigable  River, 
engage  to  regulate,  by  common  consent,  all  that  regards  its  navigation.  For  this  purpose 
they  will  name  Commissioners  who  shall  assemble  at  latest,  within  six  months  after  the  ter- 
mination of  the  Congress,  and  who  shall  adopt,  as  the  bases  ot  their  proceedings,  the  Prin- 
ciples established  by  the  following  articles. 

Article  100.  —  The  navigation  of  the  Rivers,  alonw  their  whole  course  referred  to  in 
the  preceding  Article,  from  the  point  where  each  of  them  becomes  navigable,  to  its  mouth, 
shall  he  entirely  free,  and  shall  not,  in  respect  to  Commerce,  be  prohibited  to  any  one;  it 
being  understood  that  the  Regulations  established  with  regard  to  the  Police  of  this  navigation 
shall  be  respected,  as  they  will  he  framed  alike  for  all,  and  as  favourable  as  possible  to  the 
commerce  of  all  nations. 

Again,  have  we  not  seen  that  great  world- Republic  of  to-day,  the  United  States  of 
America,  plead  the  decision  of  the  Congress  of  Vienna,  as  early  as  1824,  in  order  to 
obtain  the  free  navigation  of  the  St.  Lawi-ence,  on  which  the  vessels  of  all  nations  may 
now  even  carry  on  coasting-trade?  Do  not  these  ideals  arise  out  of  the  French  Revo- 
1  tion,  which  served  as  a  starting-point  for  the  legal  process  in  virtue  of  which  the  19th 
century  saw  the  progressive  expansion  of  free  world-wide  navigation—  on  the  Amazon, 
the  Rio  de  la  Plata,  the  Rio  Grande  and  their  tributaries? 

Greatly  as  I  am  tempted  to  do  so,  1  could  not,  without  exceeding  the  limits  of  this 
rapid  retrospective  summary,  recapitulate  the  parallel  evolutions  of  the  regime  of 
international  waterways  in  Europe,  Asia  and  Africa. 

While  in  Africa  freedom  of  navigation  was  making  important  advances  on  the 
Congo  and  the  Niger;  and  while  even  in  Asia,  in  our  own  continent,  the  Yang-Tse,  the 
immense  national  river  of  China,  was  opened  by  special  agreements  to  free  navigation 
by  foreign  flags,  thus  making  possible,  in  the  interests  both  of  China,  in  particular 
and  of  other  countries  concerned,  in  general,  the  exploitation  of  the  fabulous  wealth 
of  that  marvellous  Republic,  the  same  evolution  was  not  always  apparent  in  h^urope; 
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The  oont inont  from  which  this  lotly  iJca  of  liberty  had  sprung  had  not  itself  succeeded 
ill  applying  it  to  the  Dan\ibe;  and,  on  the  whole,  the  internalionalisation  of  the  Rhine 
itself,  during  the  19th  century,  marks  a  retrogressive  phase. 

Such  was  the  legal  position  at  the  time  of  the  opening  of  the  Peace  Conference 
of  Paris— already  famous  in  history— and  of  the  birth  of  the  League  of  Nations. 

During  this  period  corresponding  radical  changes  had  taken  place  in  the  technical 
sphere.  In  181 5,  more  than  a  hundred  years  ago,  waterways  were,  indeed,  a  relatively 
important  instrument  for  communication  between  nations,  but  the  art  of  the  engineer 
was  still  in  its  infancy;  the  activities  of  experts,  of  mankind  indeed,  were  confined 
merely  to  tlip  preservation  of  the  waterways.  Sea-going  vessels  seldom  penetrated 
far  into  the  intoriov  of  countries,  except  in  quite  abnormal  cases.  Navigable  rivers, 
whose  systems  had  been  separated  from  each  other  by  nature,  only  served  in  most 
cases  for  a  comparatively  limited  commerce.    The  present  situation  is  absolutely 

different. 

After  the  period  from  about  1860  to  1870, — during  which  people  were  tempted  to 
believe  that  river  navigation  would  soon  belong  to  the  past,  so  complete  had  been  the 
triumph  of  railways — a  sudden  revival  took  place  in  the  use  of  this  means  of  transport; 
and  this  revival,  though  it  was  more  noticeable  in  Russia  than,  for  instance,  in  North 
America,  was  not  limited  to  the  Old  World,  as  is  generally  held  in  Europe. — For  us  the 
Old  World  is  our  world,  but  I  speak  from  the  standpoint  of  Europe.^ — The  problem  of 
river  navigation  thus  regained  the  primary  importance  which  it  formerly  possessed. 
But  it  appears  before  us  now  under  qtiite  different  aspects.  The  art  of  the  engineer,  it 
may  be  said,  no  longer  recognises  any  obstacles ;  not  only  does  he  improve  the  waterways 
which  already  exist,  but  he  multiplies  them,  marks  them  out  in  accordance  with  eco- 
nomic currents,  connects  them  with  each  other,  regularises  them,  deepens  them. 
During  the  Peace  Conference  we  talked  a  great  deal  of  a  single  Rhine-Danube  system. 
In  Asia  too,  we  have  an  ambitious  scheme  for  a  single  system.  I  may  say,  therefore, 
that  each  continent  will  soon  form  one  single  system  of  navigable  waterways.  The 
routes  leading  to  the  heart  of  continents  are  being  opened  more  and  more  to  sea-going 
ships.  Mixed  forms  of  navigation  are  created,  and  waterways^ — the  work  of  nature — are 
thus  becoming  to  an  increased  extent  the  work  of  man.  Regional  interests  are  being 
merged  and  absorbed  in  world-wide  interests.  The  ideals  of  1792,  which  have  never 
ceased  to  move  onward  along  the  path  of  Law,  have  themselves  been  outstripped  by 
Fact.  Henceforth,  the  engineer  will  lead  the  jurist,  and  we  have  been  invited  by 
the  League  of  Nations  to  set  the  seal,  as  it  were,  on  technical  achievements. 

You  are  aware  of  the  circumstances  which,  at  the  Peace  Conference  in  Paris,  gave 
'^  rise  to  the  idea  of  a  general  Convention  on  International  Waterways.  The  Peace 
Conference  considered  that  the  century-old  work  of  the  Congress  of  Vienna  should  be 
modernised;  this  task,  the  necessity  for  which  it  thus  proclaimed,  is  foreshadowed  in 
all  the  articles  bearing  on  the  matter,  and  the  way  is  paved  for  its  accomplishment. 
The  Peace  Conference,  however,  very  wisely  considered  that  it  was  not  desirable  for 
it  to  carry  out  this  revision  itself,  and  decided  that  it  was  not  the  belligerents  of  the 
Great  War  alone  who  should  collaborate  in  this  work.  It  therefore  appealed  to  the 
authority  of  the  League  of  Nations,  and  expressed  the  wish  that  this  task  should  be 
carried  out  under  the  League's  auspices,  with  the  spontaneous  support  of  all  its  Members. 

We  find  ourselves,  then,  faced  with  a  scheme  which  has  been  deeply  pondered  and 
fully  discussed.  Far  be  it  from  me  to  affirm  that  this  scheme  is  complete.  Its  authors 
will  be  the  first  to  recognise, -as  I  do,  all  its  imperfections,  but  they  claim  for  it  the 
merit  thai  it  is  sincere,  and  that  it  has  been  conceived  in  a  practical  yet  idealistic  s])irit. 
In  drawing  it  up,  the  highest  considerations  were  kept  in  view.  Never  have  the 
possibilities  of  its  practical  application  been  lost  to  sight;  never,  above  all,  has  the 
attention  of  its  authors  been  exclusively  concentrated  upon  one  part  of  the  globe. 
Rather  have  they  endeavoured  to  bear  in  mind,  to  the  utmost  possible  extent,  the 
point  of  view  of  the  New  World  as  well  as  of  the  Old,  the  point  of  view  of  African  as 
well  as  of  European  regions,  of  Asia  as  well  as  of  Europe. 

Tliis  work  is  now  submitted  for  your  serious  consideration.  I  myself  am  convinced 
that  the  enlightened  assistance  of  several  States— particularly  of  certain  .American 
States — which  we  lacked  in  Paris,  will  be  of  infinite  value  to  us,  and  will  give  us,  I  feel 
sure,  new  ideas  and  invaluable  practical  suggestions.    But  whatever  changes  the 


work  which  serves  as  a  basis  for  our  labours  must  and  should  undergo,  let  me  beg  you 
never  to  lose  sight  for  one  moment  of  the  imperative  necessity  for  attaining  the  follow- 
ing essential  point  :  a  new  foundation  must,  result  from  our  labours — a  new  point  of 
departure,  from  which  fresh  efforts  must  be  made  in  every  direction — a  fertile  soil  upon 
which  may  thrive  private,  regional  and  continental  activities.  I  have  no  hesitation 
in  saying  that  if  the  General  Convention  on  Navigable  Waterways  were  to  fail,  the 
progress  of  the  judicial  evolution  of  the  world  would  be  threatened  with  extinction, 
and  the  resulting  universal  economic  loss  would  be  of  incalculable  extent;  but  I  am 
absolutely  convinced  that  the  goodwill  of  those  participating  in  our  labours — of  which 
we  have  had  such  striking  proofs — will  not  fail  us;  the  Conference  of  Barcelona 
will  be  quoted  in  the  future  as  a  worthy  successor  to  the  celebrated  Congress  of  Vienna, 
which  was  exclusively  European.  May  the  work  of  this  Conference — which  is  destined 
to  become  historic — be  inspired  by  the  example  of  that  Congress,  whilst  avoiding  its 
weaknesses  and  mistakes? 

Such,  Gentlemen,  are  my  ardent  desires  on  behalf  of  the  League  of  Nations, 
born  but  yesterday,  but  already  evincing  the  promise  of  a  magnificent  future. 

The  PRESIDENT  (speaking  in  French).  —  I  am  sure  that  I  am  voicing  the  opinion 
of  the  whole  Conference  in  thanking  the  Vice-President,  M.  Adatci,  who  has  just  given 
us  such  a  clear,  striking,  eloquent  and  philosophical  statement  of  the  questions  which 
are  now  before  us  with  regard  to  the  Convention  on  Navigable  Waterways.  As  we 
are  dealing  with  navigable  waterways,  he  has  very  wisely  gone  back  to  the  very  sources, 
and  I  think  that  he  could  not  have  given  us  a  better  proof  of  the  interest  of  the  ques- 
tions which  you  are  to  discuss.  Since  they  go  so  far  back  into  the  past,  it  is  evident  they 
have  occupied  the  minds  of  our  predecessors  at  all  periods.  M.  Adatci' s  statement  might 
perhaps  be  summed  up  in  these  words  :  Civilisation  is  the  development  of  the  navigability 
of  rivers.  Indeed,  civilisation  made  its  way  from  the  sea  along  the  river-courses,  and 
in  this  way  it  penetrated  to  the  furthest  depths  of  the  continents  of  the  Old  World. 
This,  I  think,  is  the  philosophy  of  the  statement  which  the  Vice-President  has  given 
us,  and  I  am  merely  putting  into  simple  phrases  the  lofty  and  profound  words  which 
he  has  uttered. 

The  Barcelona  Conference  is,  then,  the  successor  of  the  Congress  of  Vienna  in  the 
great  tradition  which  had  its  origin  in  Europe,  and  I  venture  to  thank  our  Vice- 
President  for  having  recalled  the  part  taken  by  France  in  originating,  this  tradition 
at  the  time  when  the  great  principles  of  the  French  Revolution  were  entirely  changing 
the  political  ideas  of  Europe.  These  principles  have  gradually  extended  over  the  rest 
of  the  world,  and  M.  Adatci  has  shown  us  that  it  is  this  progress  which  unites  us  to-day 
in  our  sentiments  and  in  our  desire  for  union  under  the  aegis  of  the  League  of  Nations. 
Thus  is  revealed  the  greatness  of  the  work  which  you  are  undertaking,  and  its  new  and 
original  character, — new,  since  you  are  working  under  the  auspices  of  the  League  of 
Nations  which,  founded  in  the  wake  of  the  terrible  events  which  have  just  shaken  the 
world,  has  become  the  hope  of  the  nations  for  a  better  future  and  for  the  consolidation 
of  the  progress  which  the  world  has  accomplished — sometimes  at  so  great  a  cost — in 
the  course  of  centuries. 

It  is  with  this  sentiment  that  this  important  discussion  opens;  but  before  beginning 
the  debate,  I  should  like  once  more  to  thank  the  Vice-President  for  the  excellent  use 
which  he  has  made  of  the  French  language.  In  truth,  we  Frenchmen  envy  him  the 
clearness,  the  purity,  the  strength  and  the  Attic  eloquence  in  which  he  has  clothed 
his  Statement. 

We  will  now  follow  the  desire  of  M.  Adatci  by  entering  upon  the  general  discussion. 

GENERAL  DISCUSSION 

Dr.  LELY  (Netherlands;  speaking  in  French).  —  Mr.  Chairman,  Gentlemen,  I 
should  like  to  add  a  few  remarks  to  the  general  observations  which  we  have  just  heard 
on  the  subject  of  the  Draft  Convention  on  the  International  Regime  of  Navigable 
Waterways. 

The  first  important  question,  that  of  definition,  gave  rise  to  various  important 
expressions  of  opinion  on  the  part  of  the  Commission  of  Enquiry.     It  is  not  difficult 
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to  f:frasp  Hip  various  and  vory  logiral  dpsidorata, — thpy  have  been  most  clearly  set 
foith  ill  llip  pxpianalory  slalfinonl  (I).  It  apj>pars  to  me  that  the  proposed  text  of 
Article  I  adheres  too  closely  to  tlic  fundamental  idea  of  the  'i'reaty  of  Vienna,  which 
was  signed  more  than  a  century  ago,  and  that  it  does  not  take  snfficientiy  into  account 
the  fact  that  circumstances  are  entirely  different  to-day.  The  fundamental  principle 
of  the  Treaty  of  Vienna  carrying  freedom  of  navigation  into  practice  and  aimed  at 
governing  waterways,  regulations  at  establishing  both  those  which  separated  two 
or  more  States,  and  those  traversing  more  than  one  State,  from  the  point  where  they 
became  navigable  to  their  mouth.  In  the  fundamental  definition  suhmilled  to  us, 
this  idea  is  in  great  part  retained,  except  that  the  qualification  as  far  as  the  sea  has 
been  replaced  by  from  the  sea,  and  that  the  condition  for  navigability  is  enlarged  by 
the  addition  of  the  word  naturally,  which,  according  to  the  explanatory  statement,  is 
to  be  understood  as  meaning  in  its  natural  state  (2).  As  regards  the  fundamental  idea 
of  this  definition  (dividing  or  crossing  several  States),  it  is  questionable  whether  it  is 
in  real  harmony  with  that  conception  of  internal  ionalisation  which  is  derived  from  the 
provisions  of  Article  23  of  the  Covenant  and  Article  338  of  the  Treaty  of  Versailles, 
and  which  should  be  its  basis.  Doubtless  the  conditions  proposed  are  logical  in  all 
cases  where  there  is  a  question  of  regulations  concerning  the  carrying  out  of  customs 
formalities  or  concerning  the  right  of  passage,  or  even  the  interests  which  other  riparian 
States  have  in  navigation;  but  these  side-issues  cannot  form  the  basic  idea  of  the  defi- 
nition as  at  present  drafted. 

The  aim  to  be  deduced  from  the  Covenant  is  to  secure  and  maintain  freedom  of 
communications.  This  aim  is  not  limited  to  agreements  for  control  between  riparian 
States, — it  has  a  much  wrider  scope,  and  includes  the  interests  of  navigation  from  the 
point  of  view  of  world  commerce.  These  interests  are  connected  solely  with  the  nature 
of  the  waterway  itself,  not  with  the  question  whether  it  does  or  does  not  touch  at  any 
part — either  by  crossing  or  by  bordering — the  territory  of  more  than  one  State.  These 
interests  are  intimately  connected  with  the  degree  of  navigability  of  the  waterway,  both 
as  regards  the  tonnage  of  the  ships  to  which  it  allows  access  into  theinteriorof  the  coun- 
try, and  also  as  regards  the  distance  up  to  which  such  access  is  possible;  and  further  with 
the  use  which  is,  or  may  be,  made  of  it.  In  other  words,  the  interests  depend  on  a 
certain  number  of  circumstances  which  are  purely  questions  of  fact,  and  these  circum- 
stances cannot  be  expressed  in  a  short  general  formula.  To  the  objections  that  the 
same  difficulties  did  not  arise  at  the  time  of  the  application  of  the  Treaty  of  Vienna, 
I  reply  that  we  must  not  forget  that  the  Treaty  of  Vienna  was,  at  any  rate  at  the 
outset,  applicable  to  Central  Europe,  and  that  at  this  period  Europe  was  divided  into 
a  great  number  of  States,  so  that  it  was  possible  to  assume  a  jiriori  that  a  watercourse 
possessing  great  interest  for  navigation  would  directly  involve  the  interests  of  more 
than  one  State. 

As  regards  the  second  condition,  namely,  that  the  waterway  must  be  a  watercourse 
naturally  accessible  from  the  sea,  or,  in  other  words,  that  the  waterway— no  matter 
whether  works  have  been  carried  out  upon  it  or  not — ^has  been,  or  is  in  its  natural 
state,  accessible  from  the  sea  to  any  kind  of  navigation,  I  should  like  to  make  the 
following  observations  : 

Why  should  the  natural  state  of  the  watercourse  be  taken  as  a  criterion?  The 
state  of  the  watercourse  as  a  result  of  technical  operations  is  of  far  more  concern.  I 
can  perfectly  well  understand  that,  if  it  were  a  question  of  a  legal  principle,  the  original 
state  of  the  watercourse  would  be  taken  as  a  basis  for  discussion.  But  as  we  are 
primarily  concerned  with  the  principle  of  community  of  interests,  the  original  stale 
before  the  work  of  improvement  was  carried  out  has  nothing  to  do  with  the  matter. 
At  the  time  of  the  Treaty  of  Vienna  this  question  was  not  discussed,  because,  at  that 
time,  watercourses  were  almost  all  in  their  natural  stale. 

It  is  obvious  that  the  present  state  of  these  watercourses  may  be  absolutely  dilTerenl 
from  their  original  state.  The  Rhine,  for  example,  would  certainly  not  have  the 
predominantly  international  character  which  it  has  at  jiresent  if  liu^  watercourse  and 


(1)  Preliminary  documents  of  tliu  BarLCloau  Cuiil'orence,  (irccn  Boolt  (soup.  414  of  tlio  present 
volume). 

(2)  Sec  p.  42 't  of  Uiis  volume. 
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its  month  were  still  in  their  original  condition.  The  limitation  of  international  water- 
ways to  walcrcourses — to  the  exclusion  of  canals,  which  niusl  he  inferred  from 
the  fact  that  only  watercourses  are  mentioned — is  a  matter  of  equal  importance.  What 
was  the  motive  at  that  lime  for  the  exclusion  of  canals  in  general,  even  of  those  which 
are  of  the  greatest  importance  for  world  commerce,  whilst  lateral  canals,  constructed 
in  order  to  remedy  the  defects  of  a  river,  are  not  excluded?  I  am  thinking  primarily 
of  canals  uniting  two  seas  which  are  of  capital  importance  for  world  commerce. 
I  have  in  mind  here  particidarly  the  Suez  Canal  and  the  Panama  Canal,  the  first  of 
which  we  owe  to  France,  the  second  to  France  and  America. 

The  Treaty  of  Vienna  cannot,  in  my  opinion,  be  used  as  a  basis  for  defining  inter- 
national waterways  in  the  sense  in  which  tlie  League  of  Nations  proposes  to  use  it  in 
accordance  with  Article  23  of  the  Covenant.  This  latter  definition  would  also  include 
certain  waterways,  the  internationalisation  of  which  is  of  very  slight  interest.  The 
Treaty  of  Vienna  left  the  putting  into  practice  of  the  fundamental  principles  which 
it  laid  down  to  bo  subsequently  embodied  in  regulations.  But  to-day  the  various 
provisions  of  the  present  Draft  Convention  are  to  be  immediately  applicable  to  all 
watercourses  referred  to  in  the  definition,  and  this  may  give  rise  to  certain  difficulties, 
|)articularly  as  regards  the  administrative  provisions  of  Article  9.  The  question  which 
arises  is  therefore  the  following  :  Is  the  immediate  application  of  these  principles  neces- 
sary or  even  desirable  in  the  case  of  waterways  of  slight  importance? 

A  glance  at  the  map  will  show  that  various  large  watercourses  of  great  importance 
are  absent,  whilst  the  system  of  regulation  would,  from  purely  accidental  causes,  apply 
to  a  certain  number  of  unimportant  watercourses.  The  Ganges,  for  example,  becomes 
international,  becaiise  on  a  small  part  of  its  tributary,  the  Hooghly,  there  is  a  French 
colony.  Perhaps  the  Godavery  would  also  become  international  on  account  of  the 
French  colony  of  Yanam,  which  is  situated  at  its  mouth,  but  I  have  not  the  necessary 
details  on  this  point.  The  St.  Lawrence,  which  communicates  with  the  Great  American 
Lakes  by  means  of  locks,  could  not,  apparently,  be  considered  as  international  except 
at  some  distance  from  the  lakes,  because  there  happen  to  be  rapids  on  this  river. 
I  may  also  recall  the  case  of  the  Po,  which  would  perhaps  become  international,  because 
it  is  connected  through  its  tributary,  the  Ticino.  with  Lake  Maggiore,  which  crosses  the 
Swiss- Italian  frontier,  though  1  do  not  know  whether  this  lake  is  accessible  from  the 
sea  through  the  Po  and  the  Ticino  in  their  natural  state.  Again,  there  are  the  Para- 
nais  in  the  Island  of  Sakhalin;  the  rivers  Fao-Tan  and  Kan-Kiang,  which  flow  together 
across  Kwang-Chu-Wang,  a  little  river  in  the  Island  of  Timur ;  the  SobukolT  in  Borneo, 
and  the  Fly  and  the  Kaiserin  Augusta  in  New  Guinea.  I  do  not  know  whether  these 
latter  waterways  are  navigable  as  far  as  the  frontier  which  they  cross. 

The  residt  of  the  definition  is  then  that  international  waterways  exist  chiefly 
where  navigation  is  free  in  Central  Europe,  particularly  in  Belgium  and  the  Nether- 
lands; but  that  in  other  parts  of  Europe  international  waterways  exist  only  in  excep- 
tional cases,  and  consequently  navigation  will  only  be  free  there  in  exceptional  cases. 
As  regards  the  other  parts  of  the  world,  you  will  see  on  the  map  that  there  are  inter- 
national waterways  in  South  America,  but  that  in  the  rest  of  the  world  international 
waterways,  and  consequently  freedom  of  navigation,  are  rare.  I  am  therefore  of 
opinion  that  the  definition  cannot  serve  as  a  basis  for  the  Convention. 

It  is  true  tiiat  tliis  ditficulty  might  be  remedied  by  a  voluntary  declaration  such 
as  that  contemplated  in  paragraph  2  of  Article  1,  and  also  that  commonsense  would 
make  a  dead  letter  of  the  provision  in  the  case  of  insignificant  watercourses,  but  1 
think  that  an  inaccurate  deduction  has  been  drawn  from  Article  23  of  the  Cov- 
enant. 

What  would  be  the  right  solution?  The  aim  of  the  task  entrusted  to  us  by  the 
Council  of  tlie  League  of  Nations  is  two-fold.  We  have  to  decide  upon  measures  for 
the  execution  of  that  portion  of  Article  23  of  the  Covenant  which  relates  only  to  freedom 
of  communications,  and  upon  the  measures  for  thecarryingout  of  general  conventions 
referred  to  in  Articles  338  and  379  of  the  Treaty  of  Versailles  concerning  the  inter- 
national regime  of  waterways.  Of  these  two  aspects,  the  first—  freedom  of  commu- 
nications— is  the  more  general,  and  the  second — the  international  regime — is  the  more 
particularj  aspect.  This  general  idea — freedom  of  communications — is  not  limited  in 
anvwav  in  t  lie  Covenant ;  on  the  contrary,  it  is  conceived  in  the  broadest  possible  sense; 
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As  regards  the  realisation  of  tliis  idea,  we  are  allowed  complete  freedom  to  give 
the  measures  the  form  either  of  a  Convention  or  of  Recommendations,  but  it  is  quite 

otherwise  as  regards  the  second  aspect,  the  internalionalisation  of  particular  water- 
ways. In  Article  338  of  the  Treaty  of  Versailles  a  specific  demand  is  made  that  this 
intornationalisation  shall  bo  established  by  a  Convention.  From  this  we  must  deduce 
that  freedom  of  communications  and  internationalisation  are  two  distinct  ideas; 
each  requires  its  own  system  of  regulations,  and  both  are  not  necessarily  covered  by 
one  and  the  same  inslrumcnt.  It  is  obvious  that  navigation  on  an  international 
waterway  must  be  free.  But  it  is  equally  obvious  that  navigation  on  any  waterway 
may  be  free,  even  though  the  waterway  is  not  internationalised. 

In  all  countries,  ordinary  roads  are  open  to  free  traffic,  whether  pedestrian,  horse- 
drawn  or  motor  traffic,  although  it  has  never  occurred  to  anyone  to  internationalise 
the  roads  for  this  purpose.  For  this  reason  the  idea  of  freedom  of  communication 
leads,  both  as  regards  waterways  and  also  ordinary  roads,  to  the  acceptance  of  this 
freedom  as  a  general  principle  instead  of  only  recognising  it  for  particular  waterways 
as  an  acquired  legal  right.  On  the  contrary,  we  must  lay  stress  upon  the  general 
application  of  this  freedom,  and  the  limitations  which  must  be  placed  upon  it,  in  the 
interests  of  security,  order  and  so  on,  must  be  specified  as  particular  exceptions.  It 
is  obvious  that  we  could  not  in  any  general  manner  confer  an  international  character 
on  waterways;  in  order  to  do  so,  the  waterways  must  fulfil  certain  special  conditions. 
It  seems  to  me  therefore  essential  to  separate  the  two  ideas, — the  free  practice  of 
navigation  and  internationabsation. 

The  idea  of  freedom,  like  the  idea  of  equality,  requires  a  definition  explaining  the 
significance  of  these  ideas  in  their  application  to  navigation.  We  may  well  make  cer- 
tain restrictions  in  this  definition;  but  the  ideas  by  their  very  nature  preclude  terri- 
torial restrictions. 

A  glance  at  the  map  will  show  that  the  method  followed  in  drawing  up  the  Draft 
Convention  does  unexpectedly  result  in  a  territorial  division.  Indeed,  if  the  Draft 
Convention  were  applied  in  its  present  form,  there  would  be  freedom  in  some  parts 
of  the  world  and  in  others  none  at  all.  I  see  no  reason  why  freedom  of  navigation 
should  not  be  as  practicable  as  freedom  of  trafiic  on  roads.  In  my  country,  both 
kinds  of  freedom  exist  fully  and  unrestrictedly,  and  I  think  that  the  same  freedom 
exists  in  England,  France  and  Belgium. 

In  my  opinion  our  guiding  principle  in  attaining  this  internationalisation  should 
be  the  interest  of  navigation  from  the  point  of  view  of  world  commerce,  and,  after 
considering  the  various  factors  which  determine  that  interest,  I  see  only  one  course 
which  can  possibly  lead  to  a  satisfactory  solution,— the  system  of  enumeration.  We 
ought  to  have  an  enumeration  such  as  that  contained  in  Article  331  of  the  Treaty  of 
Versailles.  But  for  this,  every  waterway  would  have  to  be  considered  separately,— 
not  merely  the  rivers  but  also  the  canals ;  and  primarily  among  the  latter,  those  canals 
which  connect  either  two  seas  or  two  international  waterways,  or  which  connect  a  sea 
with  an  international  waterway.  The  list  in  Article  331  of  the  Treaty  of  Versailles 
refers  — ■  and  in  my  opinion,  quite  logically  ■ —  to  canals  which  join  two  international 
waterways,  that  is  to  say,  a  canal  from  the  Rhine  to  the  Danube,  should  such  a  canal 
be  constructed.  We  might  therefore  begin  by  declaring  international  those  water- 
ways the  navigation  of  which,  as  a  result  of  their  international  importance,  has  already 
been  declared  free  by  common  agreement  in  virtue  of  the  Treaty  of  Vienna,  or  by  a 
special  navigation  act.  We  might  afterwards  add  other  waterways,  by  means  of 
declarations  such  as  those  at  present  provided  for  in  the  second  paragraph  of  Article  1. 
It  therefore  seems  to  me  that  a  distinction  must  be  drawn  between  \%  at erways  of  major 
importance,  which  would  be  called  international  waterways,  and  to  which  all  the  pro- 
visions of  the  Convention  would  be  applicable,  and  those  for  which  this  designation  is 
not  considered  necessary;  for  these  would  be  sufiicient  to  declare  applicable  the  provi- 
sions of  Articles  2  and  3  regarding  the  free  practice  of  navigation  and  equality  of 
treatment. 

To  sum  up,  I  am  of  opinion  that,  in  principle,  the  fundamental  definition  in  Article  1, 
paragraph  1,  is  not  accurate,  and  I  consider  that  a  fundamental  definition  is  not  possible 
in  the  circumstances.  I  therefore  think  it  desirable  to  abolish  this  definition,  and  to 
employ  the  enumerative  method.    Above  all,  a  distinction  must  be  made  between 
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important  waterways  and  those  which  are  loss  important;  and  the  provisions  of 
Articles  2  and  3  concerning  freedom  and  equality  would  be  declared  applicable  to  the 
latter  alone. 

These  are  the  reasons  for  the  amendments  proposed  by  the  Netherlands  Delegation 
witji  the  object  of  realising  the  principle?  of  Article  23  of  the  Covenant  relating  to 
freedom  of  communications,  and  of  Article  338  of  the  Treaty  of  Versailles  concerning 
the  inlernationalisation  of  navigable  waterways. 

M.  PHOCAS  (Greece;  speaking  in  French).  —  The  Draft  Convention  on  Navigable 
Waterways  which  has  been  submitted  to  this  Conference  conflicts  at  the  very  outset 
with  the  principle  of  absolute  freedom  and  equality  as  regards  navigation  on  inter- 
national rivers  Article  2,  although  it  binds  the  participating  States  to  grant  free 
navigation  on  the  international  waterways  placed  under  their  sovereignty  to  the 
vessels  of  other  participating  States,  contains,  nevertheless,  three  restrictions  of  great 
importance, — in  Articles  4,  14  and  16. 

With  regard  to  the  restriction  contained  in  Article  14,  which  refers  to  free  navi- 
gation for  warships,  and  which  does  not  really  come  within  the  sphere  of  communica- 
tions or  commerce,  we  shall  discuss  it  when  we  come  to  that  article;  but  we  think  it 
essential  that  the  attention  of  the  Conference  should  be  drawn  immediately  to  the 
restrictions  contained  in  Articles  4  and  16.  We  have  here  a  question  of  principle. 
These  restrictions,  if  adopted,  would  abolish  the  liberties  already  existing,  —  would,  in 
short,  render  vain  the  internationalisation  of  rivers,  and  would  constitute,  not  a  for- 
ward step  in  the  evolution  of  the  international  law  on  rivers,  but  a  deplorable  retro- 
gression. 

I  need  not  read  Article  4,  as  you  have  it  before  you.  The  article  refers  to  the 
question  of  river  navigation,  and,  although  in  the  Report  we  are  told  (1)  that,  in  drafting 
this  article,  the  Commission  had  in  mind,  in  particular,  the  special  case  of  the  River 
Amur,  the  persistence  with  which  this  article  was  supported  by  the  European  delegations 
on  the  Commission  which  prepared  the  Green  Book  renders  its  purport  dangerous. 
It  is  true  that  the  article  in  question  lays  down  that  any  decision  on  the  part  of  the 
members  of  an  International  Commission  to  refuse  the  right  of  river  navigation  to 
non-riparian  States  must  be  unanimous;  this  may  be  a  weighty  guarantee,  but  it  is 
quite   insufficient. 

As  all  those  who  took  part  in  the  discussions  of  the  Paris  Commission  of  Enquiry 
will  remember,  and  as  is  stated  in  the  Report  (2)  on  these  proceedings,  it  was  found 
impossible  to  reconcile  the  two  opposing  views,  and  this  article  was  drafted  as  follows  : 

This  Convention  does  not  in  any  way  affect  the  right  of  carrying  out  the  local 
transport  of  passengers  and  goods  between  ports  situated  under  the  sovereignty  or  authority 
of  one  and  the  same  State. 

According  to  this  article,  therefore,  the  freedom  of  navigation  on  navigable  rivers 
granted  by  our  Convention  does  not  extend  to  local  transport,  which  'remains  at  the 
mercy  ot  political  events  and  vicissitudes. 

At  the  very  moment  when  we  are  summoned  by  the  League  of  Nations  to  guarantee 
freedom  of  communications  on  tlie  basis  of  the  liberal  provisions  inserted  by  the 
authors  of  the  Covenant  in  the  Treaties  of  Peace,  we  cannot  conceive  how  it  happens 
that  we  are  faced  with  a  Draft  Convention  which  takes  no  regard  of  those  provisions, 
since  it  introduces  clauses  abrogating  the  equality  which  has  existed  for  a  century 
between  riparian  and  non-riparian  States.  If  there  be  any  one  principle  which  should 
be  inviolate,  it  is  this  very  principle  of  equality,  which  was  proclaimed  a  century  ago, 
and  which  constituted  the  greatest  progress  in  river  navigation. 

Freedom  of  local  traffic  is  of  very  ancient  date.  It  existed  on  many  rivers  before 
the  theory  arose  that  certain  rivers  which  cross  a  number  of  countries  should  have  a 
more  liberal  regime  than  that  in  force  on  national  rivers,  —  a  regime  which  should  have 
regard  to  the  interests  of  international  commerce  and  exchange,  interests  which  in  no 
way  conflict  with  the  commerce  of  riparian  States,  but  rather  the  reverse.     Italy  is 


(1)  See  p.  421. 

(2)  See  p.  421. 
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proud  that  Iroodom  of  navigation  and  local  traffic  on  the  Po  dates  back  as  far  as  the 
twelfth  century. 

After  the  Napoleonic  Wars  the  closer  union  of  France,  England,  Prussia,  Russia, 
Portugal  and  Spain — the  countries  which  headed  the  world-wide  economic  movement — 
was  the  cause  of  the  insertion  in  the  Treaty  of  Paris  of  1814  of  a  clause  dealing  with 
one  of  the  greatest  economic  problems  of  the  time,  that  of  freedom  of  navigation  on 
ail  rivers  which  cross  several  countries.  The  problem  is  clearly  defined  in  Article  5 
i)f  this  Treaty,  which  reads  as  follows  : 

The  navigation  oj  the  Rhine,  from  the  point  where  it  becomes  navigable  unto  the  sea, 
and  vice  versa,  shall  be  free,  so  that  it  can  be  interdicted  to  no-one ;  and  at  the  future  Con- 
gress attention  shall  be  paid  to  the  establishment  of  the  principles  according  to  which  the 
duties  to  be  raised  by  the  States  bordering  on  the  Rhine  may  be  regulated  in  the  mode 
the  most  impartial  and  the  most  favourable  to  the  commerce  of  all  Nations. 

The  Congress  of  Vienna,  which  met  a  year  later,  concluded  this  task  by  giving  it 
its  present  form  and  re-drafting  Article  109  in  the  following  manner  : 

The  navigation  of  the  Rivers,  along  their  whole  course,  referred  to  in  the  preceding 
Article,  from  the  point  where  each  of  them  becomes  navigable,  to  its  mouth,  shall  be  entirely 
free,  and  shall  not,  in  respect  to  commerce,  be  prohibited  to  anyone... 

These  liberal  terms,  containing  no  restriction,  are  included  in  a  Treaty  signed  more 
than  a  century  ago,  and  they  still  govern  the  world  as  regards  river  navigation. 

When,  a  few  years  later,  the  great  Powers  were  contemplating  the  establishment 
of  a  genuine  system  of  freedom  ol  navigation  on  the  Danube,  they  sanctioned  the 
application  of  the  principle  as  follows  (1)  : 

The  Act  of  the  Congress  of  Vienna  having  established  the  principles  intended  to  regulate 
the  Navigation  of  rivers  which  separate  or  traverse  different  States,  the  Contracting  Powers 
stipulate  among  themselves  that  those  principles  shall  in  future  be  equally  applied  to  the 
Danube  and  its  Mouths.  They  declare  that  its  arrangement  henceforth  forms  part  of  the 
Public  Law  of  Europe,  and  take  it  under  their  Guarantee. 

The  Navigation  of  the  Danube  cannot  be  subjected  to  any  impediment  or  charge  not 
expressly  provided  for  by  the  stipulations  contained  in  the  following  Articles  :  in  consequence 
there  shall  be  levied  no  toll  founded  solely  upon  the  fact  of  the  Navigation  of  the  River,  nor 
any  Duty  upon  the  Goods  which  may  be  on  board  of  Vessels.  The  Regulations  of  Police 
and  of  Ouarantine  to  be  established  for  the  safety  of  the  States  separated  or  traversed  by 
that  River  shall  be  so  framed  as  to  facilitate,  as  much  as  possible,  the  passage  of  Vessels. 
With  the  exception  of  such  Regulations,  no  obstacle  whatever  shall  be  opposed  to  Free 
Navigation. 

The  principles  laid  do\vn  in  the  Treaty  of  Paris  were  greeted  by  everyone  with 
satisfaction  as  marking  considerable  progress,  a  progress  which  had  definitely  been 
achieved  and  which  could  not  be  undone.  Allow  me  to  quote  to  you  one  of  the  eulogies 
in  its  honour  : 

The  work  of  progress,  of  civilisation  and  of  great  political  foresight  represented  by  the 
Treaty  of  Paris  has  not  only  revived  the  beneficent  principles  of  the  Congress  of  Vienna  of 
1815,  but  is  witness  even  to  a  far  superior  spirit  of  liberalicm.  It  permits  no  restriction 
upon  navigation  on  the  Danube.  It  places  the  interests  of  non-riparian  States  upon  the 
same  footing  as  those  of  riparians,  and  thereby  proclaims  loudly  and  firmly  the  principle  of 
fraternity  of  nations  on  international  rivers. 

The  author  of  these  words  is  a  man  of  great  authority,  whose  opinion  is  of  the 
greater  value  to  us  as  he  is  a  Roumanian,  and  never  forgets  the  interests  ot  the  riparian 
States. 

Our  eminent  colleague  Professor  van  Eysinga,  in  an  erudite  and  particularly 
interesting  pamphlet  on  the  evolution  of  international  river  law,  states  that  there  are 
three  rivers  which  may  be  regarded  as  factors  in  the  development  of  International 
River  Law  in  general,  —  the  Rhine,  the  Danube  and  the  Congo.  If,  said  M.  van  Ey- 
singa, differences  arising  from  their  own  individuality  are  to  be  found  in  the  regime 
of  these  rivers,  on  the  other  hand  the  principle  of  the  complete  equality  of  the  freedom 
of  flags  is  affirmed  there  in  a  most  categorical  manner.  On  the  Rhine,  navigation  was 
and  is  as  free  for  non-riparian  as  for  riparian  States;  nothing  was  done  by  Articles  15 


(1)  See  Treaty  of  Paris  of  Marcli  30th,  1856,  Article  15. 
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and  22  of  the  Act  ol  1868  to  prejudice  the  complete  equality  of  all  flags,  whilst  Article 356 
of  the  Treaty  of  Versailles  lays  down  that : 

Vessels  of  all  nations  and  their  cargoes  shall  have  the  same  rights  and  privileges  as 
those  which  are  granted  to  vessels  belonging  to  the  Rhine  navigation  and  to  their  cargoes. 

This  principle  will  doubtless  be  scrupulously  observed  by  the  Central  Rhine  Com- 
mission, which  is  to  revise  the  Act  of  1868. 

In  the  Treaty  relating  to  the  Congo,  Article  13  ot  the  Statute  of  the  river  explicitly 
proclaims  the  principle  of  freedom  of  navigation  for  riparian  and  non-riparian  States. 
As  regards  local  traffic,  non-riparian  States  will  in  no  way  be  less  favourably  treated 
than  riparian  Slates;  these  provisions  were  recognised  by  the  Signatory  Powers  as 
henceforward  forming  part  of  the  principles  ot  international  law.  As  regards  the 
Danube,  we  have  already  quoted  the  Treaty  of  Paris  ot  1856,  which  granted  complete 
freedom  of  traffic.  We  desire,  however,  to  point  out  that  when,  in  1857,  Austria 
attempted  to  limit  treedom  of  navigation  on  the  Danube,  her  proposal  was  so  unfavour- 
ably received  that  she  was  obliged  to  withdraw  it. 

This  is  the  history,  up  to  1914,  of  the  evolution  ot  international  river  law  as  regards 
freedom  of  local  traffic.  Under  conditions  ot  free  competition,  local  traffic  developed 
on  international  rivers  as  well  as  on  the  national  rivers  of  England  and  France,  and, 
owing  to  the  reduction  in  freight  rates,  navigation  was  thereby  increased,  whilst  trade 
became  more  brisk  and  transport  traffic  to  the  sea  increased  the  wealth  of  riparian 
States  by  imparting  a  stimulus  to  export  trade. 

The  Treaties  of  Peace  concluded  at  Paris  in  1919-1920  mark  a  natural  stage  in  the 
evolution  of  international  river  law.  The  Commission  on  Ports,  Waterways  and 
Railways,  which  drew  up  the  provisions  of  Part  XII  of  the  Treaties  of  Peace,  was  unable, 
owing  to  lack  of  time,  to  draw  up  a  general  Convention;  hence  this  task  has  been  left 
to  the  present  Conference.  But  the  principles  laid  down  in  Articles  332-337  of  the 
Treaty  of  Versailles  are  imbued  with  the  spirit  which  animated  this  Commission, — the 
spirit  of  complete  freedom  and  equ&lity. 

It  was  the  object  of  the  Treaties  of  Peace  finally  to  embody  in  the  statutes  of  inter- 
national law  the  principle  of  freedom  of  transit  and  of  navigation,  and  the  abolition 
of  all  favours  or  preferential  treatment  with  regard  to  communications.  The  Treaties 
were  intended  to  elevate  to  a  general  principle  the  regime  of  freedom,  which  already 
existed  in  more  than  one  State,  to  abolish  restrictions  everywhere  in  order  to  stimu- 
late markets,  to  remove  all  hindrances  to  transport  and  to  clear  away  the  barriers 
which  impeded  the  progress  of  world  trade. 

It  will  therefore  be  understood  that,  when  the  time  came  to  lay  down  principles 
which  should  govern  the  regime  of  international  rivers,  the  authors  of  the  Treaties 
of  Peace  were  anxious  to  do  so  as  clearly  and  as  emphatically  as  possible.  Abandoning 
the  restricted  scope  of  the  Treaties,  the  Peace  Conference  makes  no  distinction,  in  the 
first  paragraph  ot  Article  332  of  the  Treaty  of  Versailles,  between  Allied  or  neutral 
Powers  and  ex-Enemy  Powers;  all  will  have  equal  rights.  I  will  quote  this  para- 
graph : 

On  the  waterways  declared  to  be  international  in  the  preceding  Article,  the  nationals, 
property  and  flags  of  all  l^owers  shall  be  treated  on  a  tooting  of  perfect  equality... 

In  order  clearly  to  define  this  equality  and  to  prevent  any  erroneous  interpretation, 
the  loUowing  words  are  added  : 

...no  distinclion  being  made  to  the  detriment  of  the  nationals,  property  or  flag  of  any 
Power  between  them  and  the  nationals,  property  or  flag  of  the  riparian  State  itself,  or  of 
the  most  favoured  nation. 

It  is  true  that  there  is  an  exception  to  this  principle.  In  paragraph  2  of  Article  332 
of  the  Treaty  ot  Versailles,  and  in  the  corresponding  provisions  of  the  other  Treaties, 
the  ex-Enemy  Powers  are  forbidden  to  carry  passengers  or  goods  by  regular  services 
between  the  ports  of  any  Allied  Power.  But  this  exception  does  not  apply  in  any  way 
to  the  Allied  or  neutral  Powers.  Moreover,  according  to  Article  378,  this  stipulation 
is  ot  a  provisional  nature,  and  only  refers  to  one  special  kind  of  traffic.  The  terms  of 
the  Treaties  make  it  quite  clear  that  the  nationals  of  the  Allied  or  neutral  States 
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have  the  right  to  eifect  local  transport,  not  only  by  irregular,  but  even  by  regular, 
services, — that  is  to  say,  they  cannot  be  subjected  to  any  restriction.  This  is  so 
clear  and  explicit  that  it  is  difficult  to  see  how  articles  such  as  Articles  4  and  16 
could  have  been  included  in  the  Draft  Convention.  The  Treaty  of  Versailles  lays 
down  in  Article  338  that  the  Convention  to  be  concluded  is  to  take  the  place  of  Ar- 
ticles 332  to  337,  which  contain  the  general  principles  governing  the  international 
regime  of  rivers. 

It  was  therefore  the  intention  of  the  authors  of  the  Treaty  that  our  Convention 
should  be  drawn  up  in  order  to  regulate  details,  and  to  give  a  \vider  application  to  the 
principles,  in  question.  It  was  certainly  not  their  intention  that  these  principles 
should  be  abolished  by  a  Convention,  and  I  cannot  think  thnt  we  have  any  right  to 
go  as  far  9s  this.  It  follows,  then,  that  the  provisions  of  Articles  4  and  16  are  in  absolute 
contradiction,  not  only  with  previous  Treaties  such  as  the  Treaty  of  Vienna  (1815),  the 
Treaty  of  Paris  (1856),  the  Treaty  ol  Mannheim  (1868)  and  the  Congo  Treaty  of  1885, 
but  also  with  the  Treaties  of  Peace  concluded  after  the  Great  War,  which  were  ratified 
by  twenty-eight  States.  They  are  therefore  in  contradiction  with  existing  international 
law. 

Can  we  take  a  step  backward  ?  Can  we  act  thus  retrogressively  and  abolish  liberties 
which  have  already  been  gained  ?  Is  it  conceivable  that  we  should  dream  of  allowing 
less  freedom  on  international  rivers  than  that  which  existed  and  which  still  exists 
along  their  course, — less  freedom,  even,  than  that  which  prevails  on  many  national 
rivers?  It  is  incredible  that  the  Conference  could  do  anything  to  prejudice  these 
principles. 

In  conclusion,  1  apologise  for  having  claimed  the  attention  of  the  Conference  so 
long.  1  have  done  so  not  only  in  order  to  defend  the  considerable  interests  of  Greece 
in  navigation  on  the  Danube,  but  also  for  the  sake  of  a  much  higher  principle,  and  one 
of  much  greater  importance  than  the  particular  interests  of  my  country.  The  Greek 
Delegation  demands  the  maintenance  of  principles  already  established,  which  have 
benefited  and  still  benefit  the  whole  world,  and  which  are  the  origin  and  agents  of 
civilisation  as  much  for  riparian  as  for  non-riparian  States.  I  have  thus  desired  to 
uphold  a  principle  bequeathed  from  the  past  and  consecrated  by  a  century  of  observance, 
— a  principle  which  all  the  Powers  who  ratified  the  Treaties  of  Peace  should  vigilantly 
maintain  intact. 

The  meeting  adjourned  at  1.15  p.m. 


TWELFTH  MEETING  OF  THE  CONFERENCE 

(Wednesday,  March  23rd,  1921,  at  6.15  p.m.) 


GENERAL   DISCUSSION   (CONTD.) 

M.  Gabriel  Hanotaux,  President  of  the  Conference,  in  the  Chair. 

GENERAL  DISCUSSION  (contd.) 

M.  Paolo  BIGNAMI  (Italy;  speaking  in  French). — -The  Draft  Convention  which 
the  Conference  has  to  discuss,  and  which  is  more  closely  connected  than  the  others 
with  the  important  commentary  which  precedes  it,  deals  with  the  international  regime 
of  waterways.  It  divides  them  into  two  categories, — international  waterways,  and 
waterways  which  are  not  defined  as  international.  It  is  therefore  essential  to  know 
what  is  understood  by  an  international  navigable  waterway,  and  therefore  to  know, 
above  all,  exactly  what  constitutes  a  navigable  waterway.  The  explanatory  text 
of  the  Green  Book  says  clearly  (1)  that  a  waterway  is  navigable  if  it  is  accessible  from 
the  sea  to  navigation  of  any  kind. 

We  must  state  at  once  that  so  wide  a  definition  is  inadmissible,  for  it  would  include 
watercourses  which  are  only  accessible  to  navigation  by  small  rowing-boats,  but  which 
are  inaccessible  to  navigation  of  a  regular  character  having  for  its  object  any  com- 
mercial transport  of  persons  or  of  goods  which  is  of  general  concern.  It  must  not  be 
forgotten  that  this  Conference  is  intended  to  solve  certain  extremely  important 
problems  regarding  freedom  of  communications  and  transit,  and  it  is  clear  that 
unimportant  transport  which  obviously  has  no  connection  with  international  com- 
munications and  transit,  cannot  be  considered  as  coming  under  the  terms  of  the 
Convention.  We  must  admit  the  possibility  that  there  may  be  international  water- 
courses on  which  no  form  of  navigation  may  be  carried  on,  but  which  nevertheless 
form  the  frontier  between  two  States.  But  in  connection  with  communications  and 
transit  we  are  not  concerned  with  all  international  watercourses,  but  only  with  those 
which  are,  or  may  become,  important  routes  for  communication  and  transit  between 
peoples,  whether  they  form  a  frontier  between  two  States  or  whether  they  traverse  two 
or  more  States.  It  is  therefore  necessary,  above  all,  to  draw  a  distinction  between 
the  kinds  of  watercourses  with  which  we  wish  to  deal, — that  is  to  say,  to  lay  down 
some  kind  of  definition  of  a  navigable  waterway. 

The  Conference,  in  which  a  large  number  of  eminent  technicians  are  taking  part, 
cannot  overlook  two  important  facts  : 

(1)  The  great  development  of  railways  during  the  last  fifty  years; 

(2)  The  really  marvellous  utilisation  of  water  as  a  source  of  power  or  for  purposes 
of  irrigation, — a  practice  which  has  developed  immensely  during  the  same  fifty  years. 

In  the  various  articles  of  the  Convention  and  in  the  explanatory  notes  of  the 
Green  Book,  it  is  very  rightly  stated  (2)  that  the  first  characteristic  of  an  international 
waterway  is  that  it  gives  access  from  the  sea, — namely,  to  some  country  further 
upstream  which  is  separated  from  the  sea  by  one  or  more  States.  It  follows  that 
the  extent  to  which  a  nation  is  able  to  make  use  of  a  waterway  for  its  communications 
will  be  determined,  above  all,  by  the  technical  conditions  of  the  waterway  itself.  If 
these  conditions  are  that  the  results  of  working  the  waterway  are  markedly  inferior  to 


(1)  See  p.  420. 

(2)  See  p.  417. 
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those  of  operating  the  railways,  it  will  be  practically  impossible  for  the  waterway  to 
be  used;  the  railways  will  he  used  in  preference. 

On  I  he  other  hatul,  we  all  know  the  important  discussions  which  have]|taken  place 
even  recently  on  the  desirability  of  developing  inland  navigation  at  the  present  time, 
which  is  witnessing  a  marvellous  development  of  railways  in  all  parts  of  the  world. 
From  all  these  debates  it  is  clearly  evident  that  the  first  condition  for  rendering  navi- 
gation possible  is  to  be  able  to  overcome  the  competition  of  railways  by  facilitating 
traffic  for  vessels  of  large  carrying  capacity.  Some  important  treatises  which  have 
been  written  on  this  subject  will  not  admit  the  practical  utility  of  a  navigable  water- 
way unless  it  allows  passage  for  vessels  of  at  least  300  tons,  and  we  have  all  heard  of  the 
plans  which  many  civilised  nations  have  carried  out  or  formulated  to  provide  navigable 
waterways  for  the  traffic  of  vessels  of  600  tons.  We  therefore  consider  it  necessary 
to  exclude  from  the  navigable  waterways  referred  to  in  our  Convention  those  small 
waterways  which  only  allow  the  passage  of  very  small  vessels,  and  for  this  purpose  the 
Italian  Delegation  has  proposed  an  amendment  to  Article  1. 

If  a  different  decision  were  taken, — and  this  appears  impossible — that  is  to  say, 
if  it  were  admitted  that  a  waterway  may  be  declared  international  even  if  it  does  not 
allow  of  commercial  traffic  of  any  considerable  importance,  the  effects  would  be  most 
harmful.  For  in  this  case  an  international  administration  would  be  imposed  on  cer- 
tain waterways  which  could  never  be  navigable  waterways,  or  which  a  downstream 
riparian  State  would  never  transform  into  a  navigable  waterway,  for  fear  of  creating 
an  amount  of  traffic  which  would  impose  on  it  fresh  obligations. 

This  is,  in  fact,  admitted  in  the  explanatory  text  of  the  Green  Book  itself.  On  page 
67  (1)  the  following  passage  occurs  : 

There  was  reason  to  fear...  that  a  State  under  whose  sovereignty  or  authority  this  non- 
navigable  part  was  situated  would  not  proceed  to  carry  out  works  of  which  not  only,  would 
the  exclusive  benefits  not  accrue  to  it,  but  which  also  might  result  in  immediately  and  auto- 
inaticaUy  placing  the  entire  upper  part  of  the  river  under  the  international  regime  in  virtue 
of  the  definition. 

The  Conference  should  therefore  be  very  careful,  for  fear  of  creating  insurmoun- 
table obstacles  to  communications  and  transit  by  rendering  difficult  in  the  future  the 
construction  of  works  intended  for  navigation  purposes.  The  wonderful  use  of  water 
for  hydro-electric  installations,  which  is  one  of  the  characteristics  of  the  development  of 
modern  industry,  and  which,  by  making  possible  the  electrification  of  the  railways, 
thus  aids  the  progress  of  international  traffic,  makes  States  disinclined  to  allow  the 
introduction  of  methods  which  might  place  obstacles  in  the  way  of  this  utilisation  of 
water,  without  perhaps  any  corresponding  advantage  to  navigation.  The  technique 
of  hydraulics  is  most  intricate,  and  the  Conference  should  therefore  take  great  care 
not  to  interfere  with  the  natural  development  of  any  State,  particularly  countries  which 
have  no  other  natural  wealth  than  that  derived  from  water,  and  which  are  utilising 
their  wealth  both  for  navigation  and  io:  other  purposes, — for  example,  as  motive 
power,  for  irrigation,  and  to  provide  drinking-water  where  these  are  lacking. 

With  these  necessary  reservations,  and  whilst  declaring  that  Italy  has  the  firm 
intention  of  applying  the  principles  of  this  Convention  to  her  national  waterways, — 
which  she  is  at  this  moment  in  process  of  regularising  at  very  great  cost — the  Italian 
Delegation  intends  to  take  active  part  in  this  discussion,  desirous  as  it  is  of  adding  its 
contribution  to  a  work  which  is  both  noteworthy  and  of  general  usefulness. 

M.  WIELOWIEYSKI  (Poland;  speaking  in  French).— Although  the  Polish  Dele- 
gation is  inspired  by  the  principles  of  freedom  of  communicatiolis  and  transit  and  equit- 
able treatment  for  the  commerce  of  all  Members  of  the  League  of  Nations  (Article  23  (c) 
of  the  Covenant),  nevertheless,  faithful  to  the  attitude  which  it  adopted  when  the  Draft 
Convention  on  the  International  Regime  of  Waterways  was  discussed  in  the  Commis- 
sion of  Enquiry  on  Freedom  of  Communications  and  Transit,  this  Delegation  regrets 
that  it  is  unable  to  agree  with  the  interpretation  which  has  been  given  to  these  prin- 
ciples by  the  authors  of  the  Draft  now  submitted  to  the  approval  of  the  Conference. 
Far  from  seeing  in  this  Draft  the  fulfilment  of  the  great  ideals  of  liberty  and  justice 


(1)  See  p.  420. 
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which  inspired  the  authors  of  the  Covenant,  the  Polish  Delegation  has  had  frequent 
cause  to  observe,  to  its  deep  regret,  that  the  basic  provisions  of  this  Draft  are  in  conflict 
with  lhos(>  ideals.  It  therefore  considers  il  impossible  to  attempt  the  consideration 
of  tlie  [jrovisions  set  forth  in  the  various  articUis  of  the  Draft  until,  as  a  result  of  a  dis- 
cussion on  the  [irinci|)les  at  issue,  a  general  basis  has  been  established  upon  which 
the  various  views  could  be  reconciled  in  the  best  interests  of  all  nations,  botli 
those  which  are  represented  and  those  which  are  not  yet  represented  here.  The 
Polish  Delegation  has  endeavoured  to  adopt  the  point  of  view  which  determined 
the  character  of  the  Draft,  but  it  is  not  convinced,  and  it  is  unable  to  admit,  thai  the 
only  means  of  realising  the  aims  laid  down  in  Article  23  (e)  of  the  Covenant  would  be 
to  accord  to  the  subjects  of  all  liic  States  signatories  of  the  present  Convention  the 
same  treatirient  as  to  nationals.  It  is  impossible  to  foresee  all  Ww  consequences 
of  an  obligation  so  wide  in  its  scope,  which  might  create  grave  hindrances  to  the  eco- 
nomic development  of  the  riparian  States;  il  is  incompatible  with  the  provisions  of  the 
Covenant  of  the  League  of  Nations.  It  would,  indeed,  be  unjust  to  compel  the  various 
Slates,  whose  economic  conditions  differ  very  widely  from  each  other,  to  submit  to  sucli 
a  uniform  regime.  To  grant  national  privileges  on  all  the  navigable  waterways  which 
iuwe  hitherto  been  subjected  to  different  regimes, — regimes  adapted  to  actual  condi- 
tions which  in  their  turn  vary,  would  be  to  favour  those  nations  whose  fleets  and  commerce 
have  already  attained  a  high  degree  of  development,  at  the  expense  of  those  who 
can  oidy  hope  to  attain  similar  results  by  applying,  in  their  turn,  the  method  of 
treaties  of  commerce  and  navigation.  This  provision  would,  moreover,  constitute 
an  act  of  arbitrary  intervention  in  the  free  competition  between  nations,  as  it  would 
limit  the  rights  of  some  for  the  exclusive  benefit  of  others.  Freedom,  in  the  form 
in  which  the  Draft  Convention  proposes  to  express  it,  would  merely  be  the  freedom 
of  non-riparian  States,  acquired  at  the  expense  of  the  most  legitimate  interests  of 
liie  riparian  Stales.  The  Polish  Delegation  is  ready  to  make  any  sacrifice  or  any 
act  of  renunciation  which  is  really  essential  in  order  to  organise  international  rela- 
tions on  a  basis  of  liberty  and  justice,  but  it  ventures  to  remind  the  Confer- 
ence that  one  of  the  fundamental  principles  on  which  international  relations  are 
based  is  the  principle  of  reciprocity.  The  Polish  Delegation  would  therefore  be 
unable  to  accede  to  a  stipulation  which,  even  if  only  in  the  form  of  a  recommendation, 
included  purely  national  waterways,  since,  in  its  opinion,  the  interests  of  all  non- 
riparian  Powers  are,  in  a  great  measure,  assured  by  the  Convention  on  Freedom  of 
Transit. 

The  Polish  Delegation  also  ventures  to  insist  on  the  necessity  for  maintaining  the 
fundamental  distinction  universally  recognised  by  international  law  between  rivers 
which  are  common  to  several  States  and  international  rivers  properly  so-called;  in 
respect  of  the  latter,  the  Committee,  which  is  composed  of  delegates  of  non-riparian 
as  well  as  of  riparian  States,  represents  the  interests  of  the  international  community. 
F'rom  the  legal  point  of  view,  rivers  which  are  common  to  and  which  cross  or  divide 
several  States  only  concern  these  riparian  States.  The  Polish  Delegation  could  not 
ask  the  riparian  States  of  a  common  river  to  renounce,  in  favour  of  all  the  other  States, 
the  right  to  dispose  of  what  is  their  common  property,  and  to  allow  the  exercise  of 
their  rights  to  depend  on  the  consent  ot  all  the  contracting  States.  Common  rivers  are 
national  rivers,  and  the  sovereignty  of  the  riparian  State  cannot  be  subjected  to 
restrictions  other  than  those  arising  from  neighbourly  relationship  and  from  the  neces- 
sity of  allowing  free  access  to  the  sea  to  land-locked  States  further  upstream.  In  this 
case,  also,  the  legitimate  interests  of  the  other  States  are  completely  guaranteed  by 
the  Convention  on  Freedom  of  Transit. 

The  Polish  Delegation  therefore  proposes  to  insert  in  the  Convention  on  Navigable 
Waterways  of  International  Concern,  as  a  recommendation,  a  clause  similar  to  paragraph  1 
of  Article  108  of  the  final  Act  of  the  Treaty  of  Vienna  : 

.1/'^  CVIII. — The  Powers,  whose  States  are  separated  or  crossed  by  the  same  navigable 
lUvcr.  engage  to  regulate,  by  common  consent,  all  that  regards  its  navigation. 

The  Polish  Delegation  would  not  sec  any  objection  to  formulating,  similarly,  in 
the  same  article,  as  a  recommendation  and  in  a  very  general  way,  the  bases  for  the 
Conventions  which  are  to  W  subsequiMitiy  concluded  between  the  riparian  States  of 
common  rivers.     Moreover,  the  Convenlion   liie  draft  of  which  is  now  before  to  the 
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Conference  should,  in  the  opinion  of  the  Polish  Delegation,  only  contain  general 
provisions  specially  applicable  to  international  rivers,  and  these  provisions  should  then  be 
dealt  with  in  detail  and  supplemented  by  the  Navigation  Acts  relating  to  each  inter- 
national river.  These  provisions  would,  to  some  extent,  form  a  statute  wliich  should 
be  a  standard  for  all  international  rivers. 

The  Polish  Delegation  reserves  the  right  to  propose  such  amendments  as  it  may 
consider  necessary  as  soon  as  the  object  of  the  Convention  has  been  exactly  defined 
as  a  result  of  the  general  discussion. 

M.  TSANG-OU  (China;  s^praking  in  French).  —  Whilst  associating  itself  in  the  most 
formal  manner  with  the  principle  of  freedom  of  communications  as  laid  down  in  the 
Preamble  oi  the  Draft  Convention,  the  Chinese  Government  finds  itself  obliged,  in  view 
of  the  present  situation  of  China,  to  request  that  the  discussion  of  the  second  paragraph 
of  the  Preamble,  from  the  words  it  being  understood  that  to  the  end,  should  be 
adjourned  until  such  time  as  the  Conference  shall  have  defined  the  meaning  of  the 
international  regime  of  navigable  waterways. 

If,  indeed,  the  Conference  decides  that  the  Convention  on  the  International  Regime 
applies  not  only  to  international  rivers  of  general  concern  (the  Rhine  and  the  Danube) 
but  also  to  rivers  common  to  several  States,  the  Chinese  Government  believes  that  it 
would  be  necessary  to  extend  the  principle  to  national  rivers,  after  careful  consideration 
of  each  special  case.  In  the  contrary  case, — that  is  to  say,  if  the  international  regime 
is  not  applied  to  rivers  of  the  second  category, — the  Chinese  Delegation  does  not  see  the 
necessity  of  extending  the  principle  to  national  rivers,  at  least  in  the  majority  of  cases. 
For  this  reason  it  requests  that  the  discussion  on  the  second  paragraph  of  the  Preamble 
should  be  adjourned  imtil  the  end  of  the  discussion  on  the  Draft  Convention,  when  the 
(Conference  has  reached  a  decision  on  the  definition  of  international  waterways.  The 
Chinese  Delegation  reserves  the  right  to  make  known  its  view  with  regard  to  the 
application  of  the  present  Convention. 

M.  SEELIGER  (Germany;  speaking  in  French).  — Before  so  highly  qualified  an 
assembly  it  is  unnecessary  for  me  to  express  the  interest  which  the  German  Govern- 
ment rightly  takes  in  the  discussion  which  has  just  begun  on  the  General  Convention 
on  Navigable  Waterways.  You  are  aware  that  for  more  than  fifty  years  Germany  has 
left  nothing  undone  in  order  to  develop  her  internal  navigable  waterways,  to  construct 
canals  and  to  complete  her  river  system..  The  proof  ol  this  is  contained  in  the  statistics 
of  her  inland  navigation  transport.  It  was,  therefore,  with  the  greatest  satisfaction 
that  the  German  Government  received  and  accepted  the  invitation  which  the  League 
of  Nations  was  good  enough  to  transmit  to  it.  This  is  not  the  moment,  in  the  midst  of 
a  general  discussion,  to  enter  into  the  details  of  the  question  with  which  you  are 
concerned.  Allow  me,  nevertheless,  to  indicate  in  a  few  words  the  interest  which  the 
German  Government  takes  in  your  deliberations. 

It  was  the  Treaties  of  Peace  which  established  the  internationalisation  of  certain 
great  rivers,  and  which  set  up  the  International  Commissions  to  administer  them;  the 
Treaties  also  laid  down  the  general  principles  governing  the  administration  of  these 
rivers.  These  general  principles  are  contained  in  Articles  332-337  of  the  Treaty  of 
Versailles.  But  it  is  laid  down  in  this  Treaty  that,  should  General  Conventions  on 
Navigable  Waterways  be  concluded,  the  principles  laid  down  in  such  Conventions  shall 
hold  good  as  regards  the  special  acts  which  we  are  engaged  in  drawing  up  concerning 
rivers.  We  are  therefore  greatly  interested  in  the  results  which  will  be  produced  by 
this  Convention. 

As  regards  the  problem  itself,  the  questions  to  be  settled  by  the  Convention  are  of 
great  importance.  Allow  me  to  mention  some  of  them.  In  the  first  place,  as  several 
speakers  before  me  have  already  remarked,  there  is  the  question  of  definition,  \\hen 
a  certain  river  in  a  certain  country  is  internationalised,  it  is  a  question  of  some 
importance  whether  another  river  of  the  same  character  in  another  country  should  not 
also  be  internationalised.  When  certain  rivers  are  internationalised  which,  from  the 
point  of  view  of  navigation,  have  a  less  special  character  than  others,  it  is  inevitable 
that  these  others  should  also  be  internationalised.  For  there  will  always  be  States 
which  will  claim  that,  as  regards  the  territories  traversed  by  such  a  river,  this  river 
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is  not  so  essential  for  purposes  ol'  uaviguLion,  but  that  it  niiglit  be  of  great  import- 
ance from  the  point  of  view  of  fisheries,  hydraulic  works,  agriculture,  and  so  on. 
I  repeat,  therefore,  that  the  definition  of  the  rivers  to  be  internationalised  is  one  of  the 
most  serious  problems  with  which  you  will  be  confronted. 

Quite  rightly,  you  are  about  to  establish  freedom  of  navigation.  The  second  problem 
now  arises  regarding  the  restrictions  which  you  intend  to  establish.  We  have  already 
heard  another  speaker  on  this  subject.  He  said  that  these  restrictions  were  inad- 
missible. In  my  opinion  the  Conference  ought  to  adopt  an  intermediate  policy  by 
harmonising  the  interests  of  riparian  States  with  the  general  interests  of  navigation. 

You  will  also  have  to  decide  upon  the  nature  of  the  international  Commissions 
which  you  are  setting  up.  A  very  difficult  problem  is  involve^!  in  this  question.  You 
are  well  aware  that  an  internationnl  Commission  which  administers  a  river  always 
acquires  certain  rights  normally  belonging  to  riparian  States.  It  is  in  this  connection 
that  there  arises  the  question  ot  the  manner  in  which  the  rights  of  riparian  States  are 
to  be  defined.  This  is  one  of  the  most  serious  problems  which  you  will  have  to  solve, — a 
problem  which  has  already  given  rise  to  great  difficulties  in  the  course  of  the  discussions 
with  regard  to  the  Danube,  the  Elbe  and  other  rivers,  which  preceded  the  present 
debates. 

Then  come  purely  technical  questions,  such  as  that  relating  to  the  collection  ol 
dues.  Of  course,  we  all  desire  that  navigation  shall  be  free  and  unhampered  by  those 
difficulties  which  we  call  dues.  But  you  all  know  that  in  view  of  the  present  situation 
of  the  majority  of  States,  and  of  our  financial  situation,  this  would  be  almost  an  im- 
possibility. Provision  must  therefore  be  made  as  far  as  possible  to  ensure  that  navi- 
gation shall  contribute  to  the  expenses  which  it  involves,  if  it  is  desired  that  navigable 
waterways  shall  be  developed  in  such  a  way  as  to  be  genuinely  useful  for  the  purpose 
of  transport. 

In  addition  there  is  the  question  of  works.  How  are  questions  connected  with  this 
problem  to  be  settled  ?  There  is  one  very  important  question, — that  of  a  State 
which  refuses  to  carry  out  certain  operations  on  the  rivers  which  cross  its  territory, 
while  other  States  represented  on  the  International  Commission  are  willing  to  per- 
form this  work.  Is  it  possible  either  to  compel  that  State  to  perform  the  work  or  to 
instruct  another  State  to  do  the  work  on  the  territory  of  the  first  State  ?  This  is  a 
very  difficult  question,  which  must  be  settled  in  a  spirit  of  equity  and  moderation. 

The  last  question  to  which  1  now  desire  to  call  your  attention  is  that  which  arises 
in  connection  with  nearly  all  the  other  problems  to  which  we  have  referred, — the 
manner  in  which  disputes  are  to  be  settled.  We  may  have  a  firm  intention  to  carry  out 
the  terms  of  a  treaty  which  has  been  signed,  but  disputes  will  always  arise  regarding 
the  interpretation  and  application  of  that  treaty,  particularly  in  respect  of  a  Conven- 
tion dealing  with  problems  of  so  difficult  a  nature.  A  method  of  procedure  must 
therefore  be  found  to  permit  settling  such  disputes  in  a  manner  which  will  satisfy 
everybody. 

I  have  ventured  to  refer  very  briefly  to  the  many  problems  which  you  will  have  to 
solve,  and  which  are  of  very  special  interest  to  the  German  Government.  If  the  Con- 
'ference  wishes,  the  German  Delegation  is  ready  to  collaborate  whole-heartedly  with 
you,  and  to  place  at  your  disposal  the  rich  funds  of  its  experience  in  matters  relating 
to  inland  navigation.  Should  you  wish  it,  we  will  supply  you  with  any  information 
and  explanations  which  you  may  desire.  In  adopting  this  attitude,  we  believe  we  are 
fulfilling  our  duty  to  the  League  of  Nations,  which  was  good  enough  to  invite  us  here; 
at  the  same  time  we  believe  that  we  are  performing  a  duty  which  we  owe  to  our 
Government  by  protecting  the  interests  of  our  beloved  country. 

We  earnestly  hope  that  this  Conference  will  allow  its  labours  and  its  decisions  to  be 
inspired  by  the  words  ot  the  well-known  motto  which  has  always  been  our  watchword 
both  for  sea  and  inland  navigation  :  navigare  necesse  est. 

M.  MULLRR  (Czecho-Slovakia:  speaking  in  French).  —  Allow  me  to  summarise 
the  view  taken  by  my  Government  with  regard  to  the  international  regime  of  water- 
ways. 

The  Czecho-Slovak  Republic  is  situated  on  thelineof  the  watershed  of  rivers  flow- 
inginto  three  seas,— that  is  to  say,  the  North  Sea,  the  Baltic  Sea  and  the  Black  Sea. 


—    20     — 

It  is  on  its  territory  that  the  two  important  European  rivers,  the  F.lbe  and  the  Oder, 
take  their  rise,  and  also  several  tributaries  of  the  L)  ami  be.  '1  lie  regime  of  waterways  in 
our  State  exercises  a  very  important  influence  on  these  rivers  in  their  lower  courses,  and 
particularly  on  the  navigability  of  the  F.lbe.  Before  the  war,  it  was  this  ancient 
waterway  which  united  the  O.ech  countries  directly  with  the  North  Sea.  Our  traffic 
uj)on  it  amounted,  on  the  Czecho-German  frontier,  to  4,000,000  tons.  In  addition, 
we  had  two  indirect  means  of  communication  with  the  sea, — the  first  by  the  Oder, 
with  transhipment  at  C-osel,  in  Upper  Silesia,  where  the  trafTlo  amounted  to  800,000 
tons,  mainly  with  Sweden;  the  second  by  the  Danube,  with  transhipment  at  Linz  and 
Vienna.  After  the  war,  Czecho-Slovakia  was  included  amongst  the  States  bordering 
upon  the  Danube,  and  obtained  direct  communication  with  the  Balkans  and  the 
Black  .Sea. 

Czecho-Slovakia,  with  its  14,000,000  inhabitants,  depends  for  its  |)roduction,  to 
a  great  extent,  on  the  possibility  of  obtaining  raw  materials  and  exporting  its  products. 
In  order  to  compete  in  the  world-markets,  it  is  essential  that  it  should  be  able  to  obtain 
cheap  transport;  the  Czecho-Slovak  State  is  therefore  vitally  interested  in  the  utmost 
possible  development  of  waterways.  For  this  reason  it  is  maintaining  and  improving 
its  existing  waterways,  is  endeavouring  to  complete  the  works  which  are  now  in 
course  of  construction  and  is  preparing  a  canal  system  running  in  the  first  place  from 
the  Elbe  and  the  Oder  to  the  Danube,  and  possibly  from  the  Vltava  (Moldau)  to  the 
Rhine  via  the  Main.  Czecho-Slovakia  does  not  possess  any  sea-board,  but  it  now 
has  access  to  the  sea  by  the  three  great  international  rivers,  the  Elbe,  the  Oder  and 
the  Danube.  At  the  mouth  of  the  two  first-named  it  has  been  guaranteed  free  zones 
under  the  terms  of  the  Treaty  of  Peace,  in  the  ports  of  Hamburg  and  Stettin,  as  a 
basis  for  its  maritime  navigation. 

It  is  these  circumstances  which  prompt  the  great  interest  taken  by  the  Czecho- 
slovak Republic  in  that  freedom  of  navigation  which  is  provided  for  in  the  Treaties 
of  Peace;  but  it  is  essential  to  obtain  guarantees  that  the  principles  governing  this 
freedom  will  really  be  safeguarded.  We  think  that  it  is  in  the  international  character 
of  these  rivers,  and  in  the  control  of  their  administration  by  means  of  Inter- 
national Commissions,  in  accordance  with  special  conventions  drawn  up  in  virtue  of 
the  Treaties  of  Peace,  thai  this  guarantee  lies.  The  form  to  be  given  to  these  conven- 
tions should  be  that  of  the  general  Convention  which  our  Conference  is  about 
to  prepare. 

The  Czecho-Slovak  Delegation  can  only  repeat,  then,  with  regard  to  navigation,  what 
it  has  already  said  in  a  general  way  ever  since  the  beginning  of  the  work  of  the  Confer- 
ence,— namely,  that  the  Czecho-Slovak  Republic  is  well  qualified,  by  its  geographical 
situation,  to  appreciate  the  importance  of  free  navigation,  and  that  the  Czecho-Slovak 
Government  is  prepared  to  accept  the  principles  of  the  Draft  Convention  on  the  Inter- 
national Regime  of  Waterways  drawn  up  by  the  Commission  of  Enquiry.  In  its 
report  on  this  subject,  the  Commission  of  Enquiry  tells  us  that  the  League  of  Nations 
will  gradually  give  legal  form  to  an  International  Code  of  Communications  and  Transit, 
of  which  the  Conventions  can  only  be  the  basis  and  the  foundation.  On  behalf  of  my 
Government  I  express  the  sincere  hope  that  this  task  may  speedily  prove  successful. 

M.  Alejandro  ALVAREZ  (Chile;  speaking  in  French).  —  Allow  me  to    make  a 
brief   statement,   Ironi   the  point  of  view  of  the  States  of  Latin  America,  on  the  . 
question  of  the  free  navigation  of  rivers,  in  connection  with  the  national  and  inter- 
national policy  followed  by  them  in  the  matter  during  the  last  century. 

As  a  result  of  the  natural  conditions  governing  the  waterway  systems  of  South 
America,  the  territorial  divisions  of  the  States,  the  enormous  distances  separatingthem, 
the  difficulties  of  establishing  means  of  communication  by  land,  and  their  economic 
situation,  the  problem  of  free  river  navigation  is  of  supreme  importance  for  these 
States,  and  they  have  concluded  numerous  Conventions  and  passed  legislation  in 
an  endeavour  to  solve  this  |)roblem.  These  Conventions  may  be  divided  into  I  he 
following  three  categories  : 

1.  Friendly  commercial  and  navigation  treaties  concluded  either  between  Latin- 
American  nations  or  between  them  and  European  Powers,  in  which  stipulations 
have  been  made  in  favour  of  their  respective  nationals  as  regards  reciprocal  freedom 
of  navigation  on  the  coasts  and  rivers  open  to  general  commerce  in  their  countries. 
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Treaties  of  this  kind  are  unimportant,  as  they  do  not  confer  any  special  right  on  the 
nationals  of  the  contracting  countries.  They  are  witiiout  any  practical  value,  and 
are  in  reality  nothing  more  than  manifestations  of  goodwill  and  friendship; 

2.  Conventions  concluded  between  two  or  more  Latin-American  countries  which 
include  provisions  for  the  free  navigation  of  national  rivers,  or  of  an  international  river 
flowing  tlirough  the  countries  of  the  contracting  States,  such  provisions  applying 
only  to  llie  nationals  of  these  countries; 

3.  Conventions  in  which  stipulations  have  been  made  ensuring  to  the  flags  of  all 
States  —  even  non-riparian  or  non-American  Slates — the  right  of  free  navigation  on 
those  parts  of  national  or  international  rivers  which  cross  the  territories  of  the 
contracting  parties. 

Some  States  in  Latin  America,  by  their  constitutions  or  their  laws,  have  declared 
the  navigation  of  their  national  rivers  to  be  free  and  open  to  all  flags. 

At  the  first  Pan-American  Congress  which  mot  at  Washington  in  1889,  and  at 
which  all  the  States  of  America  were  represented,  the  following  resolutions  were  passed  : 

(a)  That,  rivers  separating  two  or  more  States  or  flowing  through  their  territories  should 
be  open  to  the  riparian  nations  for  the  purposes  of  free  navigation; 

(b)  That  this  declaration  does  not  affect  either  the  property  or  the  sovereignty  of  any 
of  the  riparian  nations,  either  in  time  of  peace  or  in  time  of  war. 

I  will  not  detain  you  by  explaining  in  detail  the  principles  or  policies  which  can 
be  deduced  from  the  Conventions  laws  of  the  South  American  States  as  regards 
the  free  navigation  of  rivers.  I  will  lay  these  considerations  before  the  Committee 
which  the  Conference  will  appoint  for  the  investigation  of  this  question.  I  should 
like,  however,  to  point  out,  in  passing,  the  contrast  which  exists  between  the 
European  and  American  systems  in  this  matter,  the  cause  of  which  lies  in  the  differ- 
ences in  the  geographical  and  economic  conditions  prevailing  in  the  two  worlds. 

In  Europe,  as  a  result  of  the  density  of  the  population,  the  limited  extent  of  terri- 
tory, the  number  of  States  which  are  crossed  or  separated  by  waterways,  and  the 
concentration  of  industrial  and  agricultural  enterprises  established  in  these  regions, 
navigable  rivers  are  of  universal  interest,  and  free  navigation  on  these  rivers  is  an  imper- 
ative right  for  all,  both  riparians  and  non-riparians.  This  explains  why,  at  first 
sight,  America  appears  to  be  behind  Europe  as  regards  the  conventions  referred  to  in 
paragraph  2  above,  and,  on  theother  hand,  why,  in  the  conventions  mentioned  in  para- 
graph .3,  America  is  ahead  of  Europe.  In  America  the  interests  of  riparians  are  always 
predominant,  and  when  they  grant  free  navigation  to  non-riparians,  it  is  not  becau.se 
they  consider  themselves  to  be  granting  a  real  right,  the  exercise  of  which  could  always 
be  claimed  by  the  non-riparians,  but  because  they  desire  to  grant  them  privileges 
which  they  themselves  will  control  and  which  they  may  withdraw  if  they  consider 
necessary. 

From  the  short  statement  which  I  have  made  it  will  be  seen  that,  in  the  Draft 
Convention  which  this  Conference  will  prepare,  there  would  be  a  manifest  advantage 
in  drawing  a  distinction  between  navigation  on  rivers  which  are  really  international 
and  which  are  referred  to  in  the  Treaty  of  Versailles,  and  navigation  on  those  which 
do  not  possess  this  character,  because  they  chiefly  concern  the  riparian  States,  as 
is  the  case  with  the  rivers  of  America.  Navigation  may  become  entirely  free  for  rivers 
belonging  to  the  first  of  these  categories,  but  as  regards  the  second,  the  rights  and 
interests  of  the  riparian  States  should  be  taken  into  consideration. 

M.  Henri  REINHARDT  (Austria;  speaking  in  French).  —  For  us  who  have  not 
taken  part  in  the  preparatory  work  of  our  Conventions,  the  Green  Book  is  entirely 
new.  I  read  the  text  of  the  annexes  first,  in  order  not  to  be  influenced  by  the  com- 
mentaries upon  it.  Permit  me  to  say  that  my  first  impression  on  reading  the  Draft 
Convention  was  not  favourable;  there  were  too  many  vague  phrases,  restrictions,  and 
reservations.  But  after  having  completed  my  perusal  of  the  report,  many  of  my 
fears  and  doubts  were  allayed.  It  is  obvious  that  great  difficulties  have  had  to  be 
surmounted,  and,  after  due  reflection,  a  more  favourable  view  of  the  work  is  obtained. 
But  it  is  due  to  t  he  discussions  of  this  assembly  1  hat  we  have  been  able  to  give  thorough 
consideration  to  the  matter,and  to  realise  the  purjiort  of  certain  clauses  and  the  widely 
difiering  conditions  which  have  had  to  be  taken  into  consideration; 


—    22     — 

A  situation  similar  to  that  which  arose  upon  the  occasion  of  our  doliberations  on 
the  Transit  Convention  will  probably  arise  when  we  discuss  the  Convention  on  Navi- 
gable Waterways.  At  the  beginning  of  the  Conference  we  all  declared  that  our  greatest 
desire  was  to  arrive  at  a  satisfactory  result,  and  never  to  lose  sight  of  the  ideal  which 
should  inspire  us.  To  fulfil  this  duty  will  perhaps  be  more  difficult  in  the  case  of  the 
ConventionuponNavigableWaterwaysthanin  thatof  theTransitConvention.  Above 
all,  we  must  not  lose  courage.  Lei  us  show  hj  our  attitude  and  by  our  diligence  that 
our  declarations  were  not  mere  vain  words,  and  let  us  firmly  resolve  to  make  inevitable 
sacrifices  in  order  to  achieve  our  aim.  We  shall  then  have  clear  consciences,  and  we 
can  return  home  with  the  firm  conviction  that  we  have  inaugurated  a  new  epoch, 
based,  if  you  will  allow  me  to  say  so,  upon  principles  of  altruism  which  will  unite  the 
nations  by  bonds  of  liberty  and  equality. 

These  arc  the  sentiments  which  inspire  the  amendments  to  the  Convention  which 
1  shall  have  the  honour  to  submit  on  behalf  of  Austria.  Their  purpose  is  as  far  as 
possible  to  avoid  restrictions  and  reservations,  and  to  establish  full  liberty  and  equality 
throughout  the  field  of  our  labours. 

M.  CH ARGUE RAUD  (France;  speaking  in  French).  --  It  is  obvious  that  the 
Draft  of  the  General  Convention  on  Waterways  has  not  been  received  with  equal 
favour  by  all  the  delegations;  this  does  not  surprise  me.  If  you  will  read  page  64 
of  the  commentary  in  the  Green  Book  (1)  you  will  see  that  the  French  Delegation 
brought  to  the  notice  of  the  Commission  of  Enquiry  instructed  to  prepare  this  draft 
scheme  a  proposal  which,  in  the  opinion  of  the  Delegation,  appeared  to  remove  the 
difficulties  with  which  you  are  faced  to-day.  This  proposal  was  not  accepted,  it 
was  considered  to  be  retrogressive  as  compared  with  the  conditions  laid  down  by  the 
Congress  of  Vienna. 

No  French  Delegation,  however  it  might  be  composed,  could  forget  the  history 
of  the  Treaty  of  Vienna,  nor  could  it  mistake  the  great  ideas  which  dictated  its  first 
articles. 

Our  Vice-President,  M.  Adatci,  in  his  brilliant  statement,  quoted  to  you  the  actual 
text  of  Articles  108  and  109  of  the  Treaty  of  Vienna,  but  he  also  quoted  the  memorable 
Declaration  of  the  Executive  Committee  of  the  French  Republic  in  1792,  upon  which 
all  subsequent  documents  relating  to  this  subject  are  based.  In  the  Commission  of 
Enquiry  we  did  not  forget  this  history,  and  the  proposal  made  was  by  no  means  reac- 
tionary. But  as  I  see  that  several  Delegations  have  accepted  the  idea  put  forward 
by  the  French  Delegation,  or  have  associated  themselves  with  it  at  this  Conference, 
I  am  supporting  it  again,  and  I  hope  to  prove  to  you  that  its  effect  is  not  retrogressive. 

What  is  laid  down  on  this  subject  in  the  Treaty  of  Vienna,  which,  as  M.  Adatci 
has  declared,  is  to  be  a  torch  to  guide  us?  We  may  make  two  assertions.  The 
first,  to  which  M.  Alvarez  has  referred,  ib  that  this  Treaty  only  concerned  engagements 
between  riparian  States.  It  was  as  regards  themselves  alone  and  between  them- 
selves alone  that  riparian  States  were  bound.  The  second  assertion  is  that  this 
engagement  did  not  contain  any  sanctions.  Even  if  we  had  merely  confirmed  the 
provisions  of  the  Treaty  of  Vienna,  we  should  still  be  making  considerable  progress 
to-day,  since,  in  order  to  secure  respect  for  engagements  already  undertaken,  we 
have  formulated  a  whole  procedure  which  will  enable  disputes  between  States  to  be 
settled.  The  Draft  submitted  to  us  aims  at  much  more;  and  when  I  say  more, 
I  repeat  the  expression  of  our  colleague  M.  Lely, — it  aims  at  something  altogether 
difi'erent.  It  aims  at  the  establishment,  in  favour  of  all  the  States  Members  of 
the  League  of  Nations,  without  distinction,  of  a  servitude  on  all  the  rivers  of  the 
world  which  correspond  to  the  definition  contained  in  this  first  article:  and  this 
definition  is  the  plaything  of  frontier-lines.  Allow  me  to  take  an  example  which  we 
have  often  used,  and  which  will,  1  think,  more  than  once  recur  in  our  discussions,— that 
of  the  River  Amur.  Supposing  that  China  and  Russia  agree  to  place  their  frontier 
on  the  left  bank,  and  that  China  remains  sovereign  mistress  of  the  River  Amur,  she 
then  has  this  river  completely  at  her  disposal.  But  suppose  that  they  agree  to  place 
the  frontier  on  the  right  bank,  Russia,  in  her  turn,  and  without  intervention  of  any 


(1)  See  p.  417. 
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kind,  becomes  absolute  mistress,  and  may  do  with  this  river  what  she  pleases.  But 
if  they  place  the  frontier  in  the  navigable  channel  of  the  river,  any  people  what- 
ever, from  any  region  of  the  world,  at  once  possesses  rights  over  this  river,  and  may 
say  to  the  two  co-riparian  States  :  "You  will  not  do  this,  but  in  future  you  will  do 
that."'  This  would  at  once  awaken  susceptibilities  which,  however  well  they  may 
be  concealed,  have  already  become  evident  in  no  uncertain  manner. 

What  then  are  to  be  the  guiding  principles  of  the  internationalisation  of  rivers? 
This  matter  has  been  treated  very  fully.  M.  Adatci  has  recalled  some  of  the  great 
discussions  of  the  past  century  concerning  the  mouths  ot  the  Rhine,  the  Scheldt,  the 
St.  Lawrence,  the  Mississippi,  the  Rio  de  la  Plata,  the  Amur  and  the  Orinoco;  and 
you  have  seen  that  the  State  which  owned  these  river-mouths  at  that  distant  period 
invariably  refused  passage  to  up-stream  States,  and  a  struggle  invariably  took  place 
between  these  riparian  States.  It  was  only  the  Treaty  of  Vienna  which  passed  legis- 
lation in  this  matter,  on  the  hypothesis  that  international  rivers  are  the  common 
property  of  their  riparian  States,  and  that  the  latter  exercise  common  sovereignty 
over  such  property.  In  this  Treaty  they  were  compared  with  co-proprietors  owning 
property  jointly,  and  compelled  to  agree  between  themselves  as  to  certain  advantages, 
or  to  submit  to  certain  mutual  obligations.  If,  as  M.  Alvarez  recalled  just  now,  these 
States  proclaim  that  their  rivers  are  open  to  all  nations,  if  they  give  notice  that  the 
riparian  States  are  bovmd  always  to  maintain  the  river  in  good  navigable  condition, 
it  is  between  themselves  that  they  undertake  this  engagement,  and  if  other  States 
desire  to  profit  by  it,  it  is  in  virtue  of  the  power  which  this  common  sovereignty  has 
granted  them,  and  not  in  virtue  of  any  right  which  they  themselves  might  claim. 
Such  was  the  governing  idea  of  the  Declaration  of  1792  and  of  the  Treaty  of  1815; 
strife  between  riparian  States  had  to  be  brought  to  an  end.  The  word  riverain  comes 
from  rivales  (rivals);  riparian  States  are  rivals,  and  it  is  always  in  the  middle  path 
that  the  difficulties  of  the  position  of  a  riparian  State  are  encountered. 

But  another  idea  has  been  introduced  into  thio  matter  which  should  have  been 
kept  apart  from  it,  and  on  this  point  I  think  that  the  Conference  will  share  my  opinion. 
In  certain  cases  it  was  desired  to  assimilate  the  waters  of  these  international  rivers 
to  the  waters  of  the  sea  itself.  This  is  a  confusion  of  thought  which  I  consider  inadmis- 
sible. A  system  of  administration  by  which  ships  of  every  flag  must  be  admitted  in  sea- 
ports should  not  depend  on  the  situation  of  these  seaports  themselves, — whether  they 
are  situated  within  rivers  considered  as  purely  national  or  within  international  rivers. 
I  consider,  therefore,  that  we  shall  have  completely  to  abandon  this  idea  in  our  dis- 
cussions in  Committee.  I  make  this  remark  because  I  believe  that,  in  certain  terms 
which  occur  in  the  Draft  submitted  to  us,  I  see  a  reversion  to  this  idea  that  the  water 
ot  international  rivers  may  be  assimilated  to  that  of  the  sea. 

But  if  I  have  indicated  which  these  international  rivers  ought  to  be,  under  the 
terms  ot  the  Congress  of  Vienna,  I  consider  — as  was  indeed  observed  just  now — that 
there  are  a  certain  number  which  sliould  be  placed  apart  from  the  majority  of  these 
rivers;  1  refer  to  those  which  have  received  a  certain  stamp  as  a  result  of  historical  or 
economic  considerations  or  of  certain  provisions.  Foremost  among  these  rivers  are 
obviously  those  referred  to  in  the  Treaty  of  Peace  recently  signed.  No  theoretical 
a  priori  definition  ot  these  rivers  can  be  given;  they  are  what  they  are,  because  they 
have  been  made  so  in  the  documents  in  which  they  are  mentioned.  It  is  therefore 
in  a  list  of  names  that  you  must  look  for  these  rivers  of  greater  importance,  which  I 
have  termed,  and  still  term,  of  general  concern,  in  order  to  conform  to  the  idea  that 
it  will  not  be  the  riparian  States  only,  but  other  and  non-riparian  States,  which 
will  possess  rights  over  these  rivers.  And  I  contrast  them  with  those  which  I  shall 
call  of  common  concern,  which  are,  like  our  local  roads,  of  common  concern, — those 
which  possess  an  interest  for  the  riparian  States. 

Where  shall  we  find  the  statute  for  these  rivers  which  are  detached  from  the  other 
class?  It  will  be  found  in  the  general  Convention  which  we  are  called  upon  to  draw 
up.  At  the  same  time  we  shall  have  respected  the  legal  principle  which  1  have  defined 
— namely  that  no  one  may  claim  rights  or  be  subjected  to  obligations  which  are  contained 
in  a  document  which  he  has  signed.  All  the  Members  of  the  League  of  Nations  who 
sign  the  Draft  Convention  which  we  are  to  draw  up  will  find  in  it  all  their  rights  and 
obligations  regarding  rivers  of  which  they  are  not  riparian  States.     In  my  opinion 
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il  is  lor  tliciii  in  particular  that  the  Draft  Convention  is  to  be  prepared;  il  is  tiiese 
rivers  whieli  must  always  be  borne  in  mind. 

The  Delegate  of  Germany  has  called  your  attention  to  the  great  importance  involved 
in  the  term.s  which  we  introduce  into  this  Convention.  He  was  right,  for  it  is  here 
tiiat  we  shall  discover  the  general  principles  which  it  is  essential  to  establish  if  we 
are  not  to  find  ourselves,  as  has  happened  before,  at  variance  on  common  points  of 
river-  like  the  Rhine,  the  Elbe,  the  Oder,  and  the  Danube.  It  is  in  this  (onvention 
that  we  shall  lay  down  the  general  rules  governing  such  rivers.  But  this  does  not 
exclude  the  drawing  up  of  special  documents — indeed  this  was  provided  for  in  the 
Treaties  of  Peace — to  regulate  each  of  these  rivers  individually.  At  the  last  meeting 
it  was  pointed  out  that  each  river  had  its  own  peculiarities.  It  is  in  these  special 
Conventions,  the  terms  of  which  must  not  conflict  with  the  General  Convention,  that 
these  peculiarities  will  be  detined. 

To  sum  up,— if  the  Conference  desired  to  adopt  this  point  of  view,  il  would  give 
a  mandate  to  the  Commission  which  it  appoints,  to  re-fashion,  to  improve,  to  adapt, 
if  you  like,  the  General  Draft  Convention  submitted  to  it,  on  the  following  principles  : 

First  principle  :  Two  categories  of  rivers.  —  First  Category  :  Rivers  mentioned 
individually,  for  which  the  general  Convention  was  primarily  drawn  up,  and  which  we 
shall  call  rivers  of  general  concern. 

Second  Category.  Rivers  of  common  concern,  remaining  under  the  exclusive 
sovereignty  of  riparian  States, — to  repeat  the  definition  of  the  Treaty  of  Vienna  itself — 
riparian  States  which  will  undertake  to  conclude  between  themselves  agreements  based 
as  far  as  possible  on  the  clauses  which  they  have  introduced  into  the  general  Convention 
in  respect  of  other  rivers. 

Second  principle :  Settlement  of  disputes.  -  Disputes,  whether,  as  with  the  rivers  of 
the  lirst  category,  they  arise  between  non-riparian  and  riparian  States,  or,  as  with 
rivers  in  the  second  category,  between  riparian  States  alone,  will  be  settled  in  the 
same  way.  in  accordance  with  the  procedure  to  be  laid  down  in  the  Convention  which 
we  are  preparing. 

Admiral  PRICA  {Serb-Croat-Slovene  State;  speaking  in  French).  —  The  opening 
up  of  rivers  to  all  shipping  is  bound  to  meet  with  the  approval  of  all  nations.  In 
order  to  apply  this  idea  with  perfect  fairness,  all  States  participating  in  this  Convention 
would  have  to  be  similarly  situated  at  the  time  of  it:;  coming  into  force.  Seeing  that 
all  Members  of  the  League  of  Nations  are  not  equally  well  equipped  to  enter  the  field 
of  economic  competition,  it  is  to  be  hoped  that  the  conditions  laid  down  in  the  present 
Convention  wnll  to  some  extent  be  adjusted  in  order  to  conform  to  the  principles  of 
equality  and  justice. 

In  the  first  place,  we  should  not  lose  sight  of  the  fact  that  the  right  of  navigation 
on  all  international  rivers  will  for  many  nations  remain  a  purely  theoretical  right, 
whereas  nations  which  possess  great  commercial  traditions  and  large  mercantile 
marines  will  profit  by  this  right,  and  will  apply  it  not  only  in  theory  but  also  in  practice. 

In  order  to  prevent  nations  whose  commerce  and  shipping  are  in  their  infancy 
from  feeling  this  contrast  to  too  great  an  extent,  measures  will  have  to  be  taken 
to  ])revent  their  being  deprived  of  the  possibility  of  developing  their  own  means  of 
transport.  With  this  object  special  respect  should  be  paid  to  national  waters  and 
Id  rights  of  local  transport.  National  waters  should  be  left  entirely  under  the 
administration  of  the  riparian  States,  except  as  regards  the  indispensable  needs  of 
transit  traffic,  and  local  trallic  and  internal  communications  should  be  reserved  to 
these  States.  They  must  also  be  accorded  the  right  to  select  certain  of  their  ports 
for  preferential  treatment.  If  these  jirivileges  were  not  granted  to  them,  weak  States 
wiiuld  be  in  serious  danger  of  speedily  succumbing  in  the  competition  against  old- 
established  shipping  companies  and  foreign  capital.  We  must  not  forget  thai 
freedom  of  navigation  also  implies  commercial  rivalry.  If  in  this  economic  struggle 
a  State  were  to  prove  unsuccessful  outside  its  own  lenilory,  il  would  only  have 
itself  to  blame,  but  if  it  were  beaten  upon  its  own  territory,  it  is  obvious  that  the 
fault  would  lie  with  Ihe  Convention  to  whicli  il  lias  acceded.     A  ri])arian  State  throws 
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i)|iiMi  In  ill!  (iiniiM's  :ill  I  111'  riglits  wliicli   il  |)()ssesses  over  its  river,  whereas  a   iion- 
ri|iari;iii  State,  in  using  of  the  river,  makes  no  sacrifice. 

In  places  where  International  River  Commissions  arc  to  be  set  np,  great  tad  will 
have  lo  be  exercised  in  order  not  to  interfere  unduly  witii  (he  autonomy  and 
inde|)eiHi('n(i'  of  I  he  riparian  States,  especially  as  regards  the  rogidation  and  execution 
of  works  upon  their  territory,  the  ins])ecti(iii  of  these  works,  and  so  on. 

As  I  ho  movement  of  vessels  of  war  abroad  often  has  a  ])olitical  object,  some  restric- 
tions  must  be  applied  to  this  right  of  almost  unlimited  navigation,  since  though,  on 
the  one  hand,  the  appearance  of  such  craft  in  foreign  territorial  waters  might  cause 
satisfaction,  it  might,  on  the  other  hand,  produce  a  contrary  efl'ect. 

'riiecouniries  devastated  in  the  world-wai'  deserve  to  be  treated  in  the  (lonventi(ui 
on  .\a\igati(Mi  with  the  same  consideration  as  in  tiie  Convention  on  Transit. 

In  the  present  Convention  we  shall  have  to  deal  again,  under  heading  4,  wilii  tin^ 
(lueslion  of  transit,  and  for  this  reason  we  much  regret  that  the  question  of  vessels 
has  not  been  dealt  with  separately  from  that  of  their  cargo,  as  we  proposed  at  the 
time  of  the  discussion  of  the  Transit  Convention  (1).  We  hope  that  no  misunderstand- 
ings will  ensue, — for  instance,  that  no  State  will  treat  a  shij),  sailing  at  a  distance  of 
one  mile  from  its  coast,  as  being  in  transit  and  demand  payment  of  the  tax  for  coasl- 
lights. 

The  Serb-Croat-Slovene  Delegation  has  presented  certain  amendments  which  are 
the  natural  outcome  of  this  statement,  and  hopes  that  the  Conference  will  give  sympa- 
thetic consideration  to  these  amendments. 

M.  .\1(  ).\TAUHU  YOS  (Brazil ;  speaking  in  French).  —  Brazil  has  long  since  attached 
special  importance  to  the  great  question  which  now  forms  the  subject  of  discussion 
in  lliis  Conference.  You  are,  I  am  sure,  aware  that  Brazil  has  a  definite  policy  in  this 
connection.  This  policy  is  the  logical  outcome  of  the  liberal  methods  which  Brazil 
has  always  pursued,  under  botli  Empire  and  Republic,  with  regard  to  jurisdiction 
concerning  her  navigable  waterways.  We  attach  special  value  to  this  policy,  because 
it  is  calculated  to  enable  the  nations  to  put  into  practice  the  ideals  which  we  are 
now  striving  to  attain.  The  attitude  adopted  by  Brazil  in  this  discussion  is  therefore 
defined  by  the  responsibilities  arising  out  of  her  traditional  policy.  For  this  reason 
the  Brazilian  Delegation  considers  it  its  duty  to  make  brief  reference  before  this 
assembly  to  the  principles  by  which  it  is  guided,  and  which  give  a  definite  character 
to  tlu^  attitude  adopted  by  it  in  the  debate  wliich  has  now  been  opened  with  a  view 
lo  improving  the  conditions  of  international  navigation. 

Allow  me  first  of  all,  however,  to  declare  that  the  Brazilian  Delegation  is  determined 
to  respect,  as  far  as  possible,  the  actual  text  of  the  Convention  which  has  been  placed 
before  us,  and  also  to  state  our  reasons  for  so  doing.  We  fully  realise  the  difficulties 
with  wlii(  il  the  distinguished  authors  of  the  Green  Book  were  faced.  We  know — 
althougii  the  issue  is  at  times  obscured—  that  they  were  anxious  to  remain  faithful  to 
the  true  spirit  of  freedom,  and  the  highest  tribute  which  we  can  pay  them  is  to  endeavour 
to  liiid  means  of  lu'inging  our  views  into  harmony  with  tiuMrs  uj)on  points  on  wliicii 
we  -and  they  are  not  in  complete  agreement.  It  is  in  order  to  facilitate  the  attainnuMil 
of  this  object  that  we  now  propose  to  define  the  point  of  view  adopted  by  Brazil. 

Slalniirnl  of  ihc   Problem. 

Lei  us  first  of  all  try  to  state  the  problem  clearly  ami  precisely.  In  accordance 
wilh  Article  2;!  of  the  Covenant,  the  c[uestiou  at  issue  is  the  application  to  navigable 
waterways  of  the  principle  of  freedom  of  communications,— in  otiier  words,  an  inter- 
national regime  for  waterways  has  to  be  established,  in  this  question,  as  in  all 
([uestions,  especially  those  of  a  political  or  social  nature,  the  first  essential,  if  we  are 
to  avoid  useless  argument,  is  to  agree  upon  the  meaning  of  words;  for  instance,  the 
creation  of  an  international  regime  of  waterways  does  not  imply  the  surrender  of 
national  rights  over  them,  nor  nuist  we  forget  that  the  phrase  internatio/ialisalion  oj 
rU'crs  may  lead  to  misunderstanding,  against  which  we  must  be  on  oiu-  gnai'd.     1  need 

It)  Src,  }'ci-batiiii  liecunls  and  'I'c.tls  /rlaliiif'  lo  Fircduiii  oj  iitiiisit,  pp.  ."9,  2llo  ami  Tl'l. 
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not   dwell  on  this  point;  you  will  realize  how  important  it  is.     The  problem  before 
us,  therefore,  is  to  establish  an  international  regime  for  waterways. 

In  oxaminintf  this  ((iii'st inn  we  must  keep  freedom  of  navigation  constantly  in  view, 
and  also  bear  in  mind  national  sovereign  rights.  These  are  the  essential  conditions 
whirh  characterise  the  jirobleni  before  us.  Its  solution  therefore  consists  in  finding 
some  means  of  providing  for  the  natural  exercise  of  the  former,  whilst  duly  respecting 
the  normal  operation  of  the  latter.  We  are  convinced  that,  by  keeping  these  two 
aspects  of  the  question  ever  before  us,  and  by  making  the  two  conditions  to  which 
1  have  referred  contribute  to  the  solution  in  accordance  with  the  legitimate  claims  of 
each,  a  solution  will  readily  be  found  for  the  problem  of  the  application  to  rivers  of  an 
international  regime. 

Freedom,  of  N avigation. 

From  the  point  of  view  of  freedom  of  navigation  it  is  obvious  tliat  the  question 
to  be  settled  is  that  of  the  basis  upon  which  this  freedom  rests,  and  the  justification 
for  it.     I  need  not  remind  you  of  the  doctrine  adopted  in  this  connection  by  the 
(]ongress  of  Vienna;  you  have  heard  it  expounded  in  masterly  fashion.     You  are  aware, 
moreover,  that  the  method  adopted  in  the  Green  Book,  subject  to  certain  developments 
which  are  known  to  you,  has  been  taken  from  the  doctrine  of  the  Treaty  of  Vienna. 
With  regard  to  the  Brazilian  doctrine  I  may  say  that  it  is  by  no  means  a  mere  eman- 
ation of  the  Vienna  doctrine.    As  a  matter  of  fact  the  Brazilian  doctrine  is  more  liberal. 
We  must,  of  course,  take  care  not  to  confuse  a  general  doctrine  with  the  actual  policy 
inspired  by  it.     Between  them  lies  the  essential  difference  between  theory  and  practice. 
The  former  consists  of  the  whole  body  of  more  or  less  abstract  and  unchangeable  princi- 
ples upon  which  is  based  the  special  and  definite  action — sometimes  of  a  temporary 
nature — whicli   constitutes  policy.     Doctrine  indicates   the  objects   to  be  achieved; 
policy  sets  in  motion  the  means — sometimes  quite  fortuitous — of  obtaining  them. 
The  former  goes  straight  to  the  point,  the  latter,  unfortunately,  is  usually  forced  to 
follow  a  circuitous  route.     The  essential  point  is  of  course  that  policy  should  never 
diverge  too  widely  from  the  direct  path  leading  to  the  object  in  view,  and  should  never 
lose  ground  once  it  has  made  a  step  forward  in  the  required  direction.     The  ideal  in 
the  matter  imder  discussion  is  to  open  all  navigable  waterways  to  all  flags.     The 
logical  basis  of  this  ideal,  as  you  are  aware,  is  the  conception  of  international  law  with 
which  you  are  also  acquainted,  and  which  is  proclaimed  by  all  leading  jurists,  more 
especially  by  Bluntschli,  namely,  that  a  navigable  river  which  enters  the  sea  is,  in 
reality,  only  a  natural  prolongation  of  the  free  high  seas  route.     In  fact,  from  the 
practical  standpoint,  it  is  the  universal  interest  and  the  utilisation  of  rivers  which 
justify  this  conception.     It  does  not,  however,  originate  in  an  arbitrary  idea  that 
certain  navigable  waterways  should  be  considered  as  international  waterways,  as  laid 
down  in  the  definition  submitted  to  us.     A  river  does  not  become  international, — that 
is  to  say,  does  not  lose  its  national  character  as  an  integral  part  of  a  country,  simply 
because  its  utilisation  is  a  matter  of  general  interest  to  other  countries.     Moreover, 
the  idea  springing  from  definitions  of  this  kind  is  wrong  on  two  grounds.     In  the 
first  place  it  restricts  the  application  of  the  principle  of  freedom  of  navigation;  and 
in  the  second,  it  encroaches  upon  the  sovereign  rights  of  States  which  possess  rivers 
coming  within  this  definition.     It  is  quite  clear  how  it  encroaches  on  these  rights; 
I  referred  to  this  point  when  1  mentioned  the  national  status  of  rivers,  in  accordance 
with  which,  normally  speaking,  their  waters  fall  under  the  heading  of  territorial  waters. 
With  regard  to  the  other  difficulty  which  arises  from  the  same  definition,  it  is  very 
easily  demonstrated.     It  restricts  the  exercise  of  freedom  of  navigation  because,  as 
it  only  admits  this  right  with  regard  to  navigable  waterways  of  the  class  under  considera- 
tion, freedom  of  navigation  can  only  be  applied  to  navigable  waterways  crossing  or 
separating  two  or  more  States.     There  are  national  rivers  which  are  undoubtedly 
of  greater  international  interest  than  certain  rivers  \\hich  flow  through  more  than  one 
country. 

It  is  for  this  reason,  for  instance,  that  Brazil,  having  in  view  not  only  its  individual 
interests,  but  also  those  of  mankind  as  a  whole,  opened,  of  her  own  accord,  the  River 
San  Francisco  to  inlernational  shipping,  although  it  is  a  national  river.     Moreover 
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it  may  well  be  asked  why  riparian  States  should  have  less  power  over  a  common  river 
than  a  single  State  over  a  national  river. 

You  will  perhaps  reply  that  a  river  which  separates  two  countries  constitutes  a 
species  of  natural  route  open  to  the  respective  friends  of  tiie  two  countries,  and  that  the 
friend  of  one  may  possibly  not  be  a  friend  of  the  other,  and  that  in  order  to  avoid 
misunderstandings  and  a  certain  amount  of  rivalry  between  two  countries  whose 
respective  sovereignty  extends  to  the  centre  line  of  the  waterway,  the  Thalweg,  it  is 
better  that  such  rivers  should  be  open  to  all  nations.  This  view  is  acceptable,  and 
Brazil  has  admitted  it,  but  this  does  not  imply  that  the  two  riparian  States  are 
possessed  of  less  power  over  this  river  than  each  one  of  them  over  one  of  its  own 
rivers.  The  consent  of  the  riparian  States  must  be  oldained  before  a  river  dividing 
them  can  be  thrown  open  to  foreign  shii^ping.  Should  the  riparian  States  wish  to 
close  this  river,  they  should  clearly  be  entitled  to  do  so, — of  course  up  to  the  time  of 
the  signing  of  this  Convention. 

With  regard  to  rivers  which  pass  through  several  States,  we  cannot  regard  them 
as  international  without  coming  into  conflict  with  the  theory  which  treats  them 
exactly  on  the  same  footing  as  national  rivers.  In  fact,  each  river  of  this  kind  is, 
as  it  were,  cut  into  pieces,  which  are  respectively  incorporated  in  the  territory  of  the 
States  in  which  they  are  situated.  For  this  reason,  according  to  the  Brazilian  view, 
which  takes  into  consideration  all  possible  circumstances,  common  rivers  are  divided 
into  two  kinds :  boundari)  rivers,  that  is  to  say,  those  which  form  a  frontier,  and  successive 
rivers — that  is  to  say,  those  which  pass  through  several  States  without  forming  a  frontier. 
The  Amazon,  for  instance,  passes  through  several  States.  That  part  of  the  river 
which  passes  through  a  particular  State  in  reality  constitutes  a  national  river  of  that 
State.  Such  is  the  Brazilian  view.  In  opening  the  Amazon  to  international  shipping, 
Brazil  in  reality  was  animated  by  the  same  motives  as  in  opening  the  San  Francisco, 
a  river  which  was  entirely  national.  Brazil,  in  granting  to  other  non-riparian  States 
the  right  of  navigation  upon  the  Amazon,  did  not  do  so  because  this  river  was  regarded 
in  a  different  light  from  national  rivers  from  the  point  of  view  of  national  sovereignty. 
1 1  was  governed  by  another  consideration,  which  in  the  opinion  of  Brazil  is  the  dominant 
consideration  in  this  connection,  that  is  to  say  the  legitimacy  and  necessity  of  opening 
up  the  river  for  general  use,^ — in  other  words  general  interests.  The  Amazon  may, 
if  you  like,  be  regarded  as  an  international  river  in  the  sense  that  during  its  course  it 
belongs  to  more  than  one  State.  On  this  ground  Brazil  wished  to  conclude  conventions 
with  the  other  riparian  States  in  order  to  afford  them  the  right  to  use  the  principal 
portion  of  this  great  river;  but  the  Amazon  only  became  completely  free  to  the  shipping 
of  all  flags  because  Brazil,  which  holds  the  outlets  to  the  sea,  threw  it  open  to  the  whole 
world. 

The  principle  of  ireedom  of  navigation  must  therefore  be  accepted  for  reasons  of 
universal  utility.  You  are  aware,  however,  that  private  interests  often  seem  to  clash 
with  the  general  interest,  because  the  former  are  only  too  often  imperfectly  understood. 
At  all  events  this  is  the  difficulty  which  prevents  the  application  of  this  fundamental 
principle.  In  reality  it  is  accepted  by  all,  but  private  interests  intervene,  and  the 
advantages  which  it  offers  are  not  realisinl.  For  this  reason  the  question  of  freedom 
of  navigation,  although  it  is  a  matter  of  general  interest,  has  not  hitherto  received 
the  natural  and  complete  Solution  which  it  deserves,  and  which  the  needs  of  civilisation 
demand;  only  partial  and  insufficient  solutions  have  been  applied  to  it.  Further,  the 
fear  of  dealing  with  the  question  as  a  whole  led  the  authors  of  the  Treaty  ol  Vienna 
to  pervert  the  very  idea  of  freedom  ol  navigation.  In  this  way  the  Treaty  of  Vienna, 
in  an  attempt  to  establish  this  principle,  sacrificed  it  to  a  certain  extent,  and  limited 
its  significance;  it  only  retained  it  in  so  far  as  applying  to  so-called  international 
rivers.  You  will  perhaps  say  that  Brazil  also  has  not  applied  the  general  principle 
of  freedom  of  navigation  in  its  entirety;  this  is  true.  Its  evolution  has  perhaps 
been  slow.  But  that  which  has  already  been  done  will  Suffice  to  show  you  that  what 
is  required  ol  Brazil  at  the  present  time  in  this  Convention  is  conceded  by  her  before- 
hand, provided,  of  course,  that  the  Convention  respects  sovereign  rights.  If  Brazil 
has  progressed  with  comparative  slo\vness  towards  the  ideal  which  we  have  indicated, 
this  is  because  she  has  been  compelled  to  take  into  account  a  whole  mass  of  inevitable 
and  often  contradictory  conditions.     She  has  been  governed  by  two  considerations; 
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in  the  first  place  she  desired  to  affirm  her  wish  to  progress  towards  the  ideal  in  view, 
and  she  has  given  many  proofs  of  this  desire.  As  conclusive  evidence  of  her  liberal 
Icndcncies  I  may  cite  the  opening  up  of  her  great  river,  the  Sao  Francisco,  which  is 
a  national  river,  to  free  navigation  by  all  flags.  The  second  consideration  was  to 
adapt  her  policy  to  international  circumstances  which  were  at  times  extremely  difficult 
and  beyond  her  control.  These  circumstances  made  it  necessary  for  her  to  defend 
herself  against  the  thinly-veiled  covetousness  of  stronger  nations,  and  she  was  obliged, 
in  the  interests  of  South  America,  to  make  provision  for  certain  political  possibilities. 
She  could  not  therefore  open  her  rivers  to  foreign  shipping,  but,  as  the  dangers  gra- 
dually diminished,  she  immediately  threw  open  her  rivers  to  all  flags  without  waiting 
lo  be  asked  by  anyone. 

National  Sovereignty. 

Though  she  has  never  allowed  herself  to  be  dominated  by  ill-timed  sensitiveness, 
Brazil  has  always  exercised  the  same  care  in  protecting  her  own  sovereignty  as  she 
had  displayed  in  regard  to  that  of  other  nations.  According  to  the  Brazilian  standpoint, 
no  incompatibility  exists  between  the  free  exercise  of  national  sovereignty  and  the 
legitimate  exercise  of  free  navigation.  There  is  no  such  thing  as  absolute  freedom. 
A  brief  summary  of  certain  obvious  considerations  will  suffice  to  justify  this  view. 

In  the  first  place  we  must  recognise  that  freedom  of  navigation  does  not  imply 
that  the  State  which  accords  it  abandons  its  rights  of  jurisdiction  and  police  over  the 
rivers  which  it  throws  open  to  the  flags  of  other  States.  None  of  the  treaties  concluded 
by  Brazil,  none  of  the  decrees  published  by  her  in  this  connection,  preclude  the  exercise 
of  her  sovereign  rights  over  any  of  her  rivers.  There  is  no  ground  for  supposing  that 
any  incompatibility  exists  between  the  exercise  of  free  navigation  and  the  free 
exercise  of  the  sovereignty  of  the  country. 

The  second  point,  which  is  of  some  importance,  and  which  must  not  be  forgotten, 
is  that  freedom  of  navigation  must  respect  acquired  rights.  For  this  reason  Brazil 
has  never  recognised  the  right  of  servitude  in  this  matter.  In  granting  to  other  coun- 
tries the  right  of  navigation  upon  her  rivers,  she  has  always  acted  of  her  own  free 
will,  and  in  no  sense  because  she  felt  that  it  was  a  bounden  duty  arising  from  the  princi- 
ple of  servitude;  she  has  never  admitted  the  application  of  this  principle  to  any  portion 
of  the  rivers  flowing  through  her  territory.  I  would  call  particular  attention  to  this, 
because  it  was  stated  just  now  that  the  right  of  free  navigation  might  be  regarded  as 
a  right  of  servitude  possessed  by  each  nation  over  rivers  belonging  to  other  nations. 
We  cannot  accept  this  principle.  Moreover,  the  Brazilian  international  policy  in  this 
respect  is  in  complete  accord  with  law  in  general.  An  attempt  to  set  up  an  international 
regime  for  navigable  waterways  based  on  the  right  of  servitude  would  be  to  confuse 
the  political  principle  of  territorial  sovereignty  with  the  legal  principle  of  ownership, 
which  are  two  entirely  different  matters.  The  sovereignty  of  a  country  over  its  territory 
cannot  be  regarded  in  the  same  light  as  proprietary  rights  over  a  territory,  without 
leading  to  a  strange  confusion  between  constitutional  and  civil  law.  Brazil,  therefore, 
has  always  upheld  the  theory  which  1  have  expounded,  and  has  in  practice  always 
conformed  to  this  theory.  She  has  not  granted  the  free  use  of  her  rivers  to  her  neigh- 
bours for  purposes  of  navigation  because  they  possessed  any  right  of  servitude  over 
a  portion  of  the  rivers  in  her  territory.  On  the  contrary,  it  is  because  these  portions 
ot  rivers  form  an  integral  part  of  her  territory,  and  are  therefore  completely  under 
her  sovereign  control,  that  she  has  been  able,  by  means  of  the  exercise  of  this  sovereignty, 
to  allow  her  neighbours  to  use  these  rivers  for  purposes  of  navigation.  She  has  also 
extended  this  privilege  to  all  other  countries  because  she  recognised  the  general  utility 
of  this  measure.  Any  conception  of  servitude,  therefore,  must  be  absolutely  excluded 
from  the  question  of  freedom  of  navigation. 

In  this  matter  there  is  yet  another  point  which  requires  attention.  We  must  not 
only  consider  its  general  aspect ;  we  must  also  consider  it  from  the  point  of  view  of 
tJM'  private  interests  of  nations  adhering  to  the  regime  of  freedom  under  consideration. 
As  a  matter  of  fact,  due  respect  for  equity,  and  the  protection  of  private  interests, 
are  in  no  way  incompatible  under  this  regime.  At  the  present  day  all  countries  tho 
roughly  understand  the  advantages — egoistic  if  you  like —  to  be  obtained  by  opening 
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llicir  rivers  to  world  commerce.  The  question  of  free  navigation,  therefore,  is  not  a 
purely  altruistic  one,  and  in  recognising  this  principle  we  must  acknowledge  its  useful- 
ness; Ibis  is  bound  to  facilitate  the  acceptance  of  the  Convention  now  before  us. 

Finally,  let  us  summarise  the  preceding  remarks  by  noting  that  the  international 
regime  for  navigable  waterways,  of  which  this  Convention  will  constitute  the  charter, 
in  no  way  implies  that  their  administration  will  be  internationalised.  Such  are  the 
general  principles  upon  which  the  solution  ol  the  problem  which  confronts  us  should 
be  based.     Th(!  liraziiian  doctrine  is  founded  upon  thein. 

It  now  only  remains  for  me  to  call  your  attention  to  two  reservations  made  by 
Brazil  in  regard  to  the  application  of  the  principle  of  free  navigation.  There  would 
be  no  need  for  me  to  dwell  on  this  matter,  after  what  I  have  said  with  regard  to  the 
principle  of  sovereignty,  if  1  did  not  attach  particular  importance  to  explaining  the  signi- 
ficance of  these  reservations.  The  first  concerns  transport  traffic  on  inland  waterways. 
Under  the  Brazilian  constitution  this  traffic  is  reserved  for  the  national  flag.  Brazil 
therefore  cannot  renounce  this  right,  but  this  does  not  really  amount  to  a  restriction 
of  free  international  navigation,  nor  does  it  conflict  with  the  principle  according  to 
wliich  all  navigable  rivers  form  a  natural  extension  of  the  free  high  seas  route.  The 
object  of  international  navigation,  as  its  name  indicates,  is  to  establish  communications 
between  ports  belonging  to  dilferent  countries,  and  not — except  incidentally — between 
ports  belonging  to  the  same  State.  Local  transport  traffic,  on  the  other  hand,  is  intended 
solely  to  meet  the  needs  of  trade  between  the  ports  of  a  given  State.  It  is  perfectly 
feasible  therefore  to  acknowledge  the  legitimacy  of  reserving  the  right  of  local  transport 
traffic  to  a  State;  such  a  reservation  does  not  hinder  vessels  of  all  flags  from  maintaining 
communication  between  ports  in  the  interior  of  a  country  and  ports  of  another  country. 

The  second  reservation  concerns  navigation  itself;  but  it  is  absolutely  necessary 
to  adopt  this  reservation,  because,  though  it  may  restrict  freedom  of  navigation  for 
certain  vessels,  this  restriction  is  in  the  interests  of  peace,  the  greater  freedom  of  the 
world  at  large.  I  refer  to  the  necessity  for  limiting  the  right  of  vessels  of  war 
belonging  to  one  country  to  enter  the  rivers  of  other  countries.  The  legitimacy  of 
this  reservation  may  readily  be  seen. 

Such  are  the  principles  which  govern  the  policy  of  the  Brazilian  Delegation  at  this 
Conference.  A  mere  statement  ot  them  will  suffice  to  enable  us  to  affu-m  that  our  policy 
will  be  conciliatory  in  the  extreme.  It  is  indeed  by  mutual  goodwill  and  mutual 
endeavour  to  harmonise  our  respective  views — in  short,  to  come  to  an  under.standing — 
that  we  shall  be  enabled  to  set  up  the  new  regime  so  eagerly  sought  by  the  world  at 
large. 

M.  George  POPESCO  (Roumania;  speaking  in  French).  —  The  Roumanian  Dele- 
gation is  glad  to  be  able  to  state  that  on  this  subject  it  is  in  agreement  with  the  P'rench 
Delegation.  Tlie  drafting  of  a  Convention  on  the  International  Regime  of  Navigable 
Waterways  appears  on  the  agenda  of  the  Conference,  and  the  Roumanian  Delegation 
feels  that  it  should  state  its  views  with  regard  to  the  preparation  of  a  Convention  of 
this  nature.  Generally  speaking,  an  attempt  to  prepare  a  Convention  applicable  to 
all  navigable  waterways  is  a  task  which,  if  not  altogether  impossible,  is  at  any  rate 
one  of  extreme  difficulty. 

The  nature  of  rivers  varies  extraordinarily  from  a  technical,  topographical,  econ- 
omic and  political  point  of  view.  It  is  therefore  impossible  to  lay  down  rules  and 
formula^  which  will  apply  to  all  waterways  without  distinction.  Nature  herself  has 
created  such  great  differences  between  the  various  rivers  and  streams  that  even  math- 
ematical formuhe  cannot  be  universally  applied  to  them.  Each  river  possesses  its 
own  characteristics  and  a  regime  peculiar  to  itself.  Thu<^  the  regime  of  the  Mississippi 
couki  not  be  applied  to  the  Danube,  and  the  regime  in  force  at  the  mouths  of  the 
Danube  is  incompatible  with  thai  in  force  at  the  mouth.->  of  the  Rhine.  The  conditions 
of  navigability  upon  the  Amazon  and  the  Amur  are  entirely  difTerent  from  those  on 
the  Danube  and  the  Rhine.  The  political  importance  which  characterises  certain 
rivers  is  either  lacking  or  of  an  essentially  different  nature  in  the  case  of  other  water- 
courses. Some  rivers  flow  directly  into  open  seas;  other  rivers  would  possess  no  inter-' 
national  importance  unless  access  to  open  seas,  or  access  from  such  seas,  were  assured 
to    them. 
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The  political  situation  and  the  economic  conditions  of  riparian  countries  constitute 
factors  which  must  be  understood  and  clearly  stated — though  this  is  a  task  of  consid- 
erable difficulty— in  order  to  harmonise  all  conflicting  interests.  In  dealing  with 
so  complicated  a  problem,  it  may  well  be  asked  how  an  equitable  and  appropriate 
solution  is  to  be  attained.  There  is  only  one  way,  and  that  is  to  follow  the  recommen- 
dation contained  in  the  Covenant  of  the  League  of  Nations,  namely,  not  to  lose  sight 
of  the  general  principles  which  are  bound  to  lead  to  freedom  of  communications  and 
equitable  treatment  for  commerce.  This  wise  recommendation  suggests  the  method 
by  which  a  solution  may  be  found  of  such  a  difficult  question  as  the  reconciliation  of 
the  interests  of  non-riparian  and  riparian  States,  while  at  the  same  time  respecting 
the  sovereignty  of  the  riparian  States  and  the  rights  to  which  they  are  entitled  by 
international  law.  The  degree  of  solidity,  efficacy  and  permanence  of  the  work 
which  we  have  to  prepare  will  depend  on  our  fidelity  to  these  principles.  It  we  were 
to  interfere  unduly  in  the  internal  affairs  of  these  countries,  we  should  be  departing 
from  the  wise  counsel  of  the  Covenant,  and  should  seriously  infringe  their  most  sacred 
rights.  A  general  Convention  concerning  freedom  of  communications  on  navigable 
waterways  must  only  contain  the  main  principles  capable  of  general  application,  and 
must  leave  the  regulation  ot  the  conditions  peculiar  to  the  navigation  of  each  river 
to  special  statutes  to  be  drawn  up  separately.  The  first  aim  of  our  Convention  will 
be  to  affirm  the  right  of  navigation  on  all  international  rivers  for  the  Hags  of  all  nations, 
whilst  duly  reserving  the  fundamental  rights  ot  the  riparian  States.  The  Convention 
must  also  include  equitable  principles  calculated  to  reconcile  the  interests  of  all  con- 
cerned, and  must  take  into  account  the  private  interests  and  special  conditions  of 
certain   riparian   States. 

The  equitable  treatment  lor  commerce  provided  for  in  the  Covenant  implies  that, 
from  the  point  of  view  of  equality,  certain  restrictions  will  have  to  be  made,  the  nature 
of  which  is  governed  by  the  situation  of  certain  countries  and  the  special  conditions 
prevailing  in  them.  The  principle  ot  equality  of  treatment  will  naturally  be  considered 
from  all  points  of  view,  regard  being  had,  of  course,  to  the  special  conditions  of  existence 
of  certain  countries.  Obviously  its  application  must  be  limited  in  such  a  way  that 
the  vital  interests  of  any  country  will  not  be  affected  by  it.  If  we  confine  the  conven- 
tion to  certain  very  general  principles,  there  will  be  no  difficulty  in  appying  these,  by 
means  of  special  statutes  drawn  up  separately  for  each  river,  and  we  shall  accomplish 
our  own  task  with  great  rapidity. 

if,  on  the  other  hand,  we  allowed  ourselves  to  be  enticed  into  other  courses,  even 
the  great  principles  established  by  the  Congress  of  Vienna  in  1815,  and  by  that  of 
Paris  in  1856,  would  be  endangered.  Let  us  be  content,  for  the  present,  to  deal  with 
rivers  of  international  concern,  and  leave  to  one  side  with  rivers  or  river-systems  of 
a  purely  national  character. 

Bearing  in  mind  the  foregoing  considerations,  Roumania,  which  has  the  greatest 
possible  interest  in  the  navigation  of  the  Danube, — the  most  important  river  of  Europe — 
controlling  as  she  does  its  mouths,  declares  that,  in  conformity  with  the  liberal  policy 
which  she  has  always  pursued,  she  is  prepared  to  agree  to  the  internationalisation  of 
this  river  on  the  basis  of  complete  freedom  for  the  flags  of  all  nations,  provided  that  due 
respect  be  paid  to  her  sovereign  and  riparian  rights,  as  established  by  international  law. 

Under  these  conditions,  we  are  prepared  to  recognise  that  the  Draft  Convention, 
prepared  by  the  Commission  of  Enquiry  on  Freedom  of  Communications  on  Inter- 
national Rivers,  contains  admirable  principles  which,  to  a  very  large  extent,  satisfy 
the  legitimate  interests  of  the  riparia«  States. 

Nevertheless,  some  modifications  are  requii'ed,  to  which  we  venture  to  call  the 
attention  of  the  Conference  for  its  favourable  consideration.  In  the  first  place  it  will 
be  necessary  to  make  clearer  the  wording  of  certain  articles,  which  has  given  rise 
lo  conflicting  interpretations  in  the  Conference  entrusted  with  the  duty  of  fixing  the 
regime  to  be  applied  to  the  Danube.  These  interpretations  have  induced  some  dele- 
gations lo  assert  that  the  Draft  Convention  on  Navigable  Waterways,  drawn  up  by 
the  Commission  of  Enquiry,  contains  certain  passages  which  are  unintelligible  and 
others  which  are  useless.  The  Roumanian  Delegation  has  thought  it  advisable  to 
submit  certain  amendments  more  especially  intended  to  make  it  clear  that  this  Conven- 
tion is  not  applicable  to  national  waters. 
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As  regards  the  definition  of  international  waterways,  the  Roumanian  Delegation 
would  point  out  that,  unless  a  dear,  concis(!  and  accurate  definition  can  be  found, 
including  neither  more  nor  less  than  the  matter  to  be  defined,  it  would  be  better  not 
to  attempt  ;>.  definition,  since  it  would  inevitably  be  a  source  of  dissension,  and  perhaps 
even  an  element  of  danger.  In  that  case  the  best  plan  would  be  to  adopt  the  system 
of  enumerating  the  objects  to  be  defined. 

Dr.  Simon  PLANAS-SUAREZ  (Venezuela;  speaking  in  French).  —  The  legis- 
lation of  Venezuela,  which  has  always  been  inspired  by  the  highest  principles  of  liberty 
and  equity,  and  1  might  even  say  of  liberality,  has  kept  all  her  seaports  continually 
open  to  world  commerce,  and  her  national  waterways,  both  rivers  and  lakes,  have  been 
thrown  open  to  international  shipping  and  commerce  ever  since  1817.  The  Orinoco 
is  open  from  the  sea  as  far  as  the  Port  of  Ciudad  Bolivar,  and  Lake  Maracaibo  is  open 
as  tar  as  the  port  of  the  same  name.  Beyond  these  limits  general  navigation  on  Vene- 
zuelan waterways,  as  well  as  local  transport,  is  reserved  to  the  Venezuelan  flag;  that  is 
to  say,  navigation  on  the  Orinoco  and  its  tributaries,  froui  the  Port  of  Ciudad  Bolivar 
upstream  as  far  as  the  frontiers  of  Colombia  or  from  these  frontiers  down-stream  to 
Ciudad  Bolivar,  is  reserved  to  national  vessels,  and  the  same  condition  obtains  for 
internal  navigation  and  transit  on  Lake  Maracaibo,  and  tributaries  of  this  lake,  as 
far  as  Colombian  ports.  Venezuela,  however,  although  she  has  adopted  the  broadest 
and  most  liberal  views  on  everything  relating  to  the  development  of  commercial 
relations  with  all  the  nations  of  the  world,  and  has  thrown  her  territory  open  to  all 
forms  of  human  activity,  has  had  special  regard  to  the  interests  created  by  her  proxi- 
mity with  countries  such  as  Brazil  and  Colombia,  to  which  we  are  closely  attached  by 
historical  and  racial  ties,  by  common  ideals,  and,  above  all,  by  special  interests  due 
to  our  situation  in  a  continent  where  circumstances  of  the  most  varied  description  have 
led  us  to  regulate  the  interests  of  our  respective  countries  by  agreements  inter  se, 
animated  by  generous  sentiments  of  liberalism,  freedom  and  loyalty.  In  pursuance 
of  these  principles  and  sentiments,  we  signed  in  1859  a  Convention  with  Brazil 
relating  to  commerce  and  river  navigation,  and  took  the  initiative  in  entering  into 
negotiations  with  Colombia  with  a  view  to  concluding  a  treaty  between  the  two  coun- 
tries, dealing  with  navigation  on  common  rivers,  commerce  and  transit,  and  based 
on  principles  of  equity  and  mutual  advantage. 

Long  before  Article  23  e)  of  the  Covenant  came  into  existence,  therefore,  we  had 
taken  the  necessary  steps  to  accord  that  completely  equitable  treatment — equality — 
to  foreign  trade  and  to  shipping  in  our  country,  and  to  grant  equal  terms  to  all  flags 
and  to  goods  of  any  origin,  for  we  have  only  one  scale  of  Customs  tariffs. 

With  regard  to  navigation  on  our  national  waterways,  we  have  been  governed  by 
the  same  principles,  which  I  have  already  stated,  and  which  have  always  occupied 
a  high  place  in  Venezuela's  traditional  policy;  we  have  already  opened  them  to  a  consid- 
erable extent,  and  we  shall  open  them  yet  further  to  the  utmost  possible  extent,  sub- 
ject to  the  limitations  of  navigation,  to  the  requirements  of  national  or  international 
commerce  or  of  transit  traffic,  to  the  vital  interests  of  the  country,  to  its  security,  and  to 
any  other  circumstances  connected  in  any  way  with  what,  in  general  terms,  may  be 
called  fundamental  national  interests. 

We  have  taken,  and  we  shall  continue  to  take,  the  necessary  measures  to  develop 
to  the  utmost  extent  the  spirit  and  practice  of  the  principle  of  Article  23  of  the  Cov- 
enant, which  is  already  embodied  in  our  legislative  traditions  and  in  our  existing 
treaties.  Venezuela  will  gladly  sign  treaties  relating  to  the  navigation  of  the  rivers 
passing  through  her  territory,  based  on  the  principles  of  freedom  and  equity  affirmed 
by  this  Conference;  but  these  Conventions  inter  partes  must  conform  to  the  mutual 
interests  and  the  mutual  requirements  of  the  parties  concerned,  and  must  also  main- 
tain in  their  entirety  the  Republic's  rights  of  sovereignty,  jurisdiction  and  administra- 
tive  autonomy. 

M.  BOCHKOFF  (Bulgaria;  speaking  in  French). — The  Bulgarian  Delegation, 
on  behalf  of  the  Government  which  it  represents,  accepts  in  principle  the  text  of  the 
Draft  Convention  on  Navigable  Waterways  which  is  laid  before  us  in  the  Green  Book. 
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We  have  only  a  few  small  modifications  to  suggest,  which  will  be  transmitted  to  you 
as  amendments. 

Tile  Draft  Convention  reserves  to  each  of  the  High  Contracting  Parties  the  riglit 
ol  issuing  the  necessary  regulations  and  taking  the  necessary  administrative  measures 
on  the  waterways  referred  to  in  Article  1  and  situated  under  its  sovereignty.  It  is 
most  desirable  that  these  rights  should  not  be  considered  as  existing  rights,  but  simply 
as  rights  dcM-ived  from  the  principle  of  sovereignty  and  authority  over  navigable  water- 
ways. Otherwise  there  will  he  a  distinct  temptation  to  interpret  the  text  as  tiioiigli 
it  implied,  not  ordinary  rights  but  rights  of  servitude,  over  common  property  defined 
as  international  within  the  meaning  of  the  present  Convention,  to  the  detriment  of  the 
sovereign  rights  of  other  riparian  States. 

Ever  desirous  of  granting  absolute  freedom  of  navigation  to  all  vessels  flying  any 
flag  whatsoever,  Bulgaria  has  always  adopted  the  principles  affirmed  in  the  present 
Draft  Convention,  subject  to  the  necessity  of  granting  greater  facilities,  and  reserving 
certain  rights  under  certain  conditions  for  vessels  flying  her  own  flag.  Bulgaria,  there- 
fore, is  most  desirous  that  the  Conference  should  adopt  Article  4,  16  and  17  of  the 
Draft  Convention. 

\^'hilst  approving  the  ideas  which  guided  the  Commission  of  Enquiry  in  dralting 
the  text  of  the  second  paragraph  of  Article  10,  relating  to  the  uniformity  of  the  regu- 
lations for  navigation  and  administration,  the  Bulgarian  Delegation  is  of  opinion  that 
an  understanding  between  the  riparian  States  of  a  common  navigable  waterway  with 
regard  to  upkeep  and  improvement,  especially  in  the  case  of  countries  of  which  the 
navigable  waterway  in  question  forms  a  frontier,  is  most  desirable,  and  we  propose  that 
an  addition  to  this  effect  should  be  made  to  Article  9.  Freedom  of  navigation  and  the 
upkeep  of  the  waterways  will  be  constantly  hampered  if  a  disinterested  agreement 
does  not  exist  between  the  riparian  States  with  regard  to  the  upkeep,  improvement, 
administration  and  policing  of  such  navigable  waterways. 

The  meeting  aclioiinied  at  S.IO  p. in. 
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The  meeting  opened  with  M.  Gabriel  Hanotaux,  President  of  the  Conference,  in  the 
Chair. 

GENERAL  DISCUSSION  (contd.) 

The  PREvSIDENT  (speaking  in  French).^!  regret  to  announce  that  the  French 
Delegate,  M.  Chargueraud,  whose  great  competence  and  authority  have,  I  am  sure, 
been  appreciated  by  the  Conference,  is  somewhat  indisposed  and  has  had  to  leave  this 
morning  for  Paris.  I  fear  that  we  shall  miss  him  greatly  in  our  work,  but  we  hope  that 
the  rest  during  the  Easter  vacation  may  enable  him  to  return  to  the  French  Delegation. 
M.  Chargueraud  has  asked  me  to  inform  the  Conference  of  his  absence.  1  am  sure  you 
will  share  our  regret  that  he  has  had  to  depart  at  a  moment  when  his  work  would  have 
been  of  such  great  service  to  us. 

M.  ALVAREZ  (Chile;  speaking  in  French). — On  behalf  ot  the  Chilian  Delegation 
I  beg  to  associate  myself  with  the  regret  expressed  by  the  President. 

The  PRESIDENT  (speaking  in  French). — These  expressions  of  regret  on  the 
part  ot  the  Conference  will  be  entered  in  the  records  and  an  extract  of  them  sent  to 
M.  Chargueraud. 

We  will  now  continue  the  general  discussion  on  the  Convention  on  the  Inter- 
national Regime  of  Navigable  Waterways. 

M.  RESTREPO  (Colombia;  speaking  in  French). — As  it  is  the  rule  for  the  dele- 
gates of  all  countries  represented  here  to  make  a  summary  of  the  present  state  of  their 
legislation  on  communications  and  transit,  and  as  the  Venezuelan  Delegate,  our  esteem- 
ed neighbour  on  our  eastern  frontier,  made  here  a  very  clear  and  precise  summary 
on  the  condition  of  freedom  as  regards  transit  and  the  regime  of  navigable  waterways 
in  his  country,  it  would  be  well  that  the  representative  of  Colombia  should,  in  his  turn, 
explain  to  you  the  system  of  regulations  regarding  navigation  in  his  country. 

Let  me  first  of  all  quote,  from  a  document  which  the  Chilian  Delegation  has  kindly 
communicated  to  me,  the  law  of  New  Grenada,  which  was  the  name  of  Colombia  up 
to  1860.     This  law  is  dated  April  5th,  1852;  the  principal  article  reads  as  follows  : 

Dating  from  the  promulgation  of  this  law,  the  navigation  of  foreign  steamships  flying 
their  own  flae,  shall  be  free  on  the  rubers  of  the  Republic. 

This  is  a  very  liberal  provision,  for  Colombia  has  no  real  international  rivers  except 
those  flowing  eastwards-  that  is  to  say,  towards  Venezuela;  the  great  Orinoco  and  the 
Catatumbo,  the  route  by  way  of  Lake  Macaraibo,  towards  the  Atlantic,  opposite  Cu- 
ragao,  a  colony  which  is  well  known  to  our  Dutch  colleagues.  On  the  eastern  side, 
Colombia  is  almost  divided  in  two  by  the  great  River  Magdalena,  along  which  passes 
the  greater  part  of  the  trade  ot  the  country.  This  river  flows  from  north  to  south, 
and  its  principal  tributary  in  the  interior  of  the  country  is  the  Choco;  further  west  we 
have  the  Atrato,  in  the  platinum  district  of  Choco,  which  acquired  great  importance 
during  the  war,  for  American  writers  and  even  authorities  declared  that  the  war 
was    won    by    the    platinum    of   the    Choco.      This    is    probably   aji   exaggeration, 
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Mr  President,  which,  it  appears,  enabled  the  American  Air  Force  to  display  all  its 
skill,  and  which  was  also  used  in  the  manufacture  of  munitions.  In  a  very  interesting 
economic  pamphlet  written  by  an  American  professor,  reference  is  made  to  the  mutual 
assistance  between  all  countries,  and  it  is  there  stated  that  since  the  mines  of  Russia 
were  lost  during  the  struggle  for  luimanity,  the  platinum  of  the  district  watered  by 
the  River  Atralo  proved  a  very  opportune  aid  to  the  belligerents.  We  may  speak  of 
this  quite  freely  here  because  the  great  majority  of  us  were  the  friends  ol  the  Allies. 

After  the  Atrato  comes  the  Isthmus  of  Panama.  I  do  not  wish  to  speak  of  this. 
If  the  Delegates  of  the  United  States  were  here  1  would  engage  in  a  small  controversy 
with  them  on  this  subject;  but  they  are  not  here,  and  one  should  never  speak  of 
the  absent  or  the  dead.  We  then  descend  towards  the  Pacific  Ocean,  for  the  shores 
of  Colombia  are  bathed  by  two  oceans,  the  Atlantic  and  the  Pacific.  On  this 
slope  there  are  some  very  important  rivers — the  San  Juan,  the  Guapi  and  the 
Timbiqui.  The  French  flag  may  be  seen  on  these  rivers.  By  virtue  of  a  Colombian 
law,  the  German,  French  and  English  flags  may  be  found  on  all  our  rivers,  and  the 
most  important  shipping  company  in  the  country  is  an  English  one.  On  the  Guapi 
and  the  Timbiqui  a  French  mining  company  sends  out  its  vessels  under  the  French 
flag  as  if  it  were  in  its  own  country.  Colombia  has  gone  very  far  in  this  matter.  You, 
my  esteemed  colleagues,  and  delegates  of  all  the  countries  of  the  world,  have  two  or 
three  centuries,  perhaps,  in  which  to  progress  with  regard  to  freedom  ot  navigation  on 
your  rivers;  we,  in  the  meantime,  will  sit  down  and  wait  for  you. 

Old  Rabelais — I  know  of  no  more  ancient  author  who  has  dealt  with  the  subject — 
old  Rabelais,  who  was  not  a  navigator,  but  who  was  a  man  of  genius,  defined  rivers  as 
moving  roads,  that  is  to  say,  routes  for  the  trade  of  mankind,  for  the  mutual  benefit 
of  humanity.  I  know  of  no  author  before  him  who  has  lighted  upon  this  admirable 
definition.     Since  rivers  are  moving  roads 

The  PRESIDENT  (speaking  in  French).  —  I  am  very  sorry  to  interrupt  you, 
but  allow  me  to  say  that  the  phrase  is  Pascal's.  However,  as  Rabelais  was  a  very 
great  genius,  he  probably  said  it  too. 

M.  RESTREPO  (Colombia;  speaking  in  French).  —  Rabelais  belonged  to  an 
earlier  century  than  Pascal,  and  if  the  phrase  occurs  in  Pascal,  that  is  because  Pascal 
repeated  it,  and  invested  it  with  his  authority  as  a  great  philosopher.  The  success 
of  the  phrase  is  probably  due  to  the  pen  of  that  great  thinker  Pascal ;  but  old  Rabelais 
said  it,  and  he  has  said  some  excellent  things  on  the  subject  of  communications  between 
mankind,  a  subject  which  we  are  studying  here.  Since  streams  and  rivers  are  moping 
roads,  humanity  ought  to  be  free  to  traverse  them  and  make  use  of  them  for  its  business. 
Unfortunately  we  find  man  saying  :  Rivers  are  integral  parts  of  the  territory  and  sove- 
reignty of  every  State,  and  it  is  the  duty  of  every  State  to  defend  them. 

Allow  me  to  summarise  shortly  the  history  of  communications  in  that  part  of  South 
America  which  I  represent. 

South  America  was  in  the  first  place  discovered,  conquered  and  colonised  by  the 
Spaniards,  and  subsequently  by  the  Portuguese,  who  went  there  after  Columbus. 
They  soon  began  to  quarrel  amongst  themselves  as  to  who  should  rule  over  the  great 
continent  which  had  been  discovered.  Then  they  appealed  to  the  Pope.  At  that 
time  the  Pope  was,  and,  1  may  say,  still  is,  the  greatest  moral  authority  in  Christendom, 
and  by  means  of  a  Bull  promulgated  urbi  et  orbi,  he  gave  certain  territory  to  the  Por- 
tuguese and  other  territory  to  the  Spanish,  and  three  treaties  were  drawn  up  in  order 
to  define  this  division  made  by  the  Pope.  It  was  during  my  study  of  this  historical 
episode  that  1  discovered  the  principle — which  was,  moreover,  universally  recognised  — 
that  when  a  river  is  intersected  by  the  boundary-line  of  solid  territories,  high  post.i, 
boundary  stones  and  landmarks  were  set  up  in  conspicuous  positions.  Just  as  to-day 
electric  standards  are  marked  Danger,  at  that  period  people  said  :  "Beware!  If  you 
cross  the  Portuguese  boundary  in  the  direction  of  the  Spanish  boundary  along  the  River 
Amazon,  for  example  (the  greatest  river  in  the  world)  you  will  do  so  at  the  risk  of  your 
life."  Those  who  crossed  the  frontier-lines  were  treated  like  smugglers  or  bandits 
who  have  invaded  a  neighbours  territory.  These  posts  are  still  in  existence  in  the 
immense  forests  of  the  Amazon,  perhaps  in  order  to  recall  the  ideas  which  prevailed 
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at  that  time  with  regard  to  navigation.  Long  afterwards,  in  order  to  gain  our  inde- 
pendence, we  made  a  revolution  against  Spain  and  Portugal.  The  Republics  then 
took  steps  to  regulate  questions  of  transit,  communications  and  navigation.  Colombia 
accorded  absolute  freedom  on  those  rivers  to  all  the  flags  of  the  world,  and  all  the  ports 
of  the  Republic  are  open  to  the  ships  oi  the  whole  world.  Vessels  arrive  there  belonging 
to  more  than  twenty  companies — French,  German,  English,  American — and  receive 
a  most  cordial  welcome.  Other  republics  have  not  acted  in  the  same  way,  especially 
those  which  own  the  mouths  of  rivers  at  their  junction  with  the  sea.  We  are  riparians 
of  the  Orinoco,  as  was  recognised  here  by  Dr.  Planas-Suarez,  from  thi-  juricliou  of  the 
tributary  Meta  as  far  as  the  Guaviaro,  which  are  enormous  rivers,  although  seen  from 
here  they  look  like  mere  wire  threads.  Nevertheless,  we  who  dwell  upon  the  banks 
of  the  Orinoco  are  not  entitled  to  navigate  thereon,  owing  to  the  opposition  ot  Venezuela. 
We  have  never  wished,  and  never  shall  wish,  to  draw  the  sword  against  our  dear  sister 
and  neighbour  who  gave  birth  to  Bolivai',  that  soldier  ot  humanity  with  his  extraor- 
dinary mental  ability.  He  spent  the  best  years  of  his  life  in  Colombia,  and  died  there, 
as  he  had  wished  to  do.  He  honoured  us  with  his  friendship,  and  won  back  all  the 
territories  of  South  America.  Since  1833  our  situation  and  that  of  Venezuela  have 
remained  the  same. 

In  1830,  Bolivar's  creation,  known  as  Greater  Colombia,  which  consisted  of  Vene- 
zuela, New  Grenada  and  Ecuador,  disappeared  as  a  result  ot  the  revolution  brought 
about  by  Venezuela.  The  Republic  was  divided  into  three;  its  component  parts, 
which  before  the  Republican  era  were  political  entities,  with  their  own  administrations, 
have  recovered  their  individuality,  and  are  now  Venezuela,  Colombia  and  Ecuador. 
Venezuela  forthwith  sent  us  an  admirable  statesman,  M.  Santos  Michelena,  in  order  to 
conclude  between  the  two  States,  now  separated,  the  first  treaty  of  friendship,  com- 
merce and  navigation.  This  treaty  was  approved  by  Colombia,  although  it  deprived 
that  country  of  immense  tracts  of  territory,  which  were  ceded  to  Venezuela.  But 
Venezuela,  which  had  been  considering  this  treaty  tor  years  before  1839,  refused  to 
approve  it.  We  have  been  made  acquainted  wth  the  reports  of  the  Venezuelan 
Congress  Commissions;  these  reports  were  published  by  M.  Michelena,  the  son  of  Hon 
Santos,  who,  as  his  father's  biographer  and  historian,  had  access  to  the  archives  of  the 
Venezuelan  Congress,  and  saw  the  reports  hostile  to  the  treaties  concluded  by  his  father, 
although  he  knew  that  these  treaties  were  designed  in  the  interests  of  liberty,  and  in 
order  to  safeguard  the  interests  of  the  Republic  of  Venezuela.  He  published  these 
reports,  which  contained  the  following  statetuents  :  Colombia  cedes  this  or  that  terri- 
tory in  exchange  for  the  rights  of  navigation  and  transit,  in  particular  on  the  Maracaibo 
and  the  River  Calatumbo,  which,  like  its  tributaries,  has  its  source  in  Colombia  and 
then  forms  Lak(^  Maracaibo,  finally  reaching  the  sea  opposite  Curagao.  The  reports 
then  added  thai  Colombia  possessed  three  provinces  which  required  transit  traffic 
through  Venezuelan  territory,  and  also  Venezuelan  shipping,  and  that  Colombia  did 
not  grant  enough  in  exchange  for  the  I'ighl  of  navigation,  because  if  Venezuela  relused 
transit,  the  four  Colombian  provinces  of  Tunga,  Socorro,  Pamplona  and  Casonaro 
would  make  revolutionary  manifestations  against  the  Government  of  Bogota  in  ordei 
to  claim  this  freedom,  and  Venezuela  would  obtain  additional  territory  and  advantages. 
The  treaty  was  therefoir  not  appioveil  by  Venezuela,  and  we  are  still  discussing  with 
that,  count)  y  the  right  to  pass,  not  through  any  appreciable  part  ot  her  territory  to 
injure  her  in  any  way,  but  along  rivers  which  belong  to  us,  such  as  the  Zulia,  the  Sara- 
mata  and  the  Catatumbo,  and  also  the  right  to  follow  this  route  as  tar  as  the  sea. 

There  is  a  question  wliicli  concerns  not  us  alone,  but  also  our  friends  the  English. 
The  Englisli  possess,  opposite  the  moiitli  of  the  Orinoco,  the  Island  of  Trinidad,  one 
of  their  richest  and  most  important  colonies.  Can  Sir  Hubert  IJewellyn  Smith  tell 
us  if  a  single  English  vessel  has  ever  gone  up  the  Orinoco?  Never.  Navigation  on 
the  Orinoco  is  absolutely  closed  ond  lierinclically  sealed,  and  the  Orinoco  and  the 
Amazon  ai'o  the  most  impoi-tant  rivers  in  the  world.  That  concerns  you  all.  You 
may  ask  what  concern  you  have  with  the  question  of  the  Calatumbo  and  Lake  .\i<.r>,- 
I'aibo.  They  are  only  a  way  out  of  Colombia,  and  you  say  to  yourselves,  ''They  are 
sure  to  lind  a  way  out  one  of  these  days.  "  Hut  the  Orinoco  concerns  England,  the 
I'nited  States  and  all  countries  which  carry  on  commerce  in  all  parts  of  the  world, 
hecause  the  Orinoco  rises  almost  in  Brazil,  and  is  connected  with  the  great  Rio  Negro, 
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a  tributary  of  I  he  Amazon,  by  a  superb  natural  canal  called  the  Casiquiare.  which, 
as  regards  nas'igation,  is  equal  to  the  sea. 

These  two  great  rivers,  connected  by  this  Casiquiare  canal  and  by  the  Rio  .Negro, 
thus  form  the  largest  system  of  waterways  in  the  world.  This  admirable  route,  which 
connects  almost  all  the  countries  of  South  America,  has  been  closed  to  mankind  by 
the  egoism  of  Veneziicia.  I  call  your  attention  to  this  fact.  The  Delegate  of  \'enezuela 
has  spoken  so  admiral)ly  of  the  freedom  of  the  conditions  in  his  country  at  the  present 
time — and  it  is  a  great  country,  richly  endowed  by  nature — that  I  hope  that  he  will 
sign  the  Convention  on  Navigable  Waterways  and  also  the  definition  of  international 
rivers.  If  he  signs  this  Convention,  and  if  his  Government  afterwards  approves, 
1  shall  be  the  first  to  sound  the  praises  of  the  great  Venezuelan  Government,  which 
of  its  own  free  will  has  opened  the  most  wonderful  and  admirable  waterway  that  the 
Creator  of  Heaven  and  Earth  has  ever  given  to  humanity  for  purposes  of  transport. 
At  present,  1  repeat,  this  waterway  is  hermetically  sealed.  Ne  muscae  quid,  as  the 
sentinels  of  Caligula  said,— a  fly  itself  could  not  pass. 

This  must  be  changed,  and  I  am  pleased  to  see  that  delegates  like  M.  Planas  Suarez 
are  prepared  to  sign  the  Convention  and  even  to  improve  it.  When  this  has  been 
done,  we  shall  put  away  our  little  home  quarrels  and  rejoice  together  for  the  freedom 
which  has  at  last  really  been  established  amongst  all  nations  of  South  America. 

M.  PLANAS  SUAREZ  (Venezuela;  speaking  in  French).  —  1  have  listened  with 
great  interest  to  the  Colombian  Delegate's  speech,  but  1  much  regret  to  say  that, 
though  he  has  stated  a  case  against  my  country.  I  cannot  reply  to  it  here,  because 
I  think  that  we  are  here,  to  discuss  not  the  private  interests  of  two  countries,  but 
matters  which  concern  all  the  countries  of  the  world.  .Moreover,  my  Government 
has  not  instructed  me  to  deal  at  this  Conference  with  its  affairs  with  Colombia.  How- 
ever, I  have  the  honour  to  inform  the  Conference  that  I  will  set  forth  the  Venezuelan 
point  of  view  clearly  in  a  report,  which  will  deal  both  with  international  and  national 
law  on  the  subject. 

The  PRESIDENT  (speaking  in  French).  —  I  need  not  say  that  the  League  of 
Nations  listens  with  equal  impartiality,  and  with  an  equal  desire  for  conciliation,  to 
the  statements  presented  by  the  delegates  of  different  countries. 

M.  Emil  DE  WALTER  (Hungary;  speaking  in  French).  —  As  is  well  known, 
Hungary,  on  account  of  her  geographical  situation,  carried  on  an  intensive  development 
both  of  river  and  maritime  navigation.     The  length  of  the  navigable  waterways  of 
the  country  was  .3,502  kilometres,  of  which  the  Danube  represented  1,001  kilometres 
and  the  Save  602  kilometres.     The  length  of  these  navigable  waterways  is  now  only 
1,400  kliometres,  and  the  length  of  the  Danube  in  Hungarian  territory  384  kilometres. 
As  a  riparian   State  of  this,  the  greatest  river  in  Europe,  which  enables  Hungary 
to  reach,  on  one  side,  the  Black  Sea,  and  on  the  other,  Western  Europe,  she  must 
attach  very  great  importance  to  ensuring  that  conditions  and  measures  tending  to 
guarantee  freedom  of  navigation  for  all  nations  on  a  basis  of  equality  and  reciprocity 
should  be  regulated  in  the  most  liberal  and  equitable  manner.     The  questions  with 
which  she  is  chiefly  concerned  are  the  internationalisation  of  certain  navigable  water- 
ways, the  problem  of  tributaries  and  that  of  local  transport   traffic;  a  conflict  of 
interests  may  arise  with  regard  to  these  questions,  but  1  hope  that  the  wisdom  and 
experience  of  this  high  assembly  will  settle  these  questions  also  in  a  manner  which  will 
take  account  both  of  the  common  interest  and  also  of  the  vital  interests  of  my  country. 
As  regards  maritime  navigation,  I  have  the  honour  to  state  that,  in  the  port  of  Fiume, 
the  value  of  goods  imported  in  1913  was  213  million  crowns,  and  that  of  exports 
265  million  crowns;  these  facts  clearly  demonstrate  the  great  importance  of  this  port 
for  Hungary.     We  hope  that  the  free  access  to  the  Adriatic  Sea,  granted  to  Hungary 
by  Article  294  of  the  Treaty  of  Trianon,  the  Convention  on  Freedom  of  Transit,  the 
agreements  to  be  concluded  with  the  sovereign  State  of  this  port,  and  the  Convention 
on  Freedom  of  Navigation,  will  make  it  possible  for  Hungary  to  build  up  again,  at 
least  in  part,  her  maritime  trafTic,— a  hope  which  is  justified  by  the  enclaved  situation 
of  the  country.     It  is  for  this  that  1  beg  you  to  give  us  your  gracious  support. 
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Sir  Hubert  LLEWELLYN  SMITH  (Great  Britain).  —  May  1  first  of  all  express 
my  very  great  regret  at  the  loss  which  the  Committee  on  Navigable  Waterways  will 
suffer  from  the  temporary  absenre  of  M.  Chargueraud,  aiui  my  earnest  hope  that,  if 
he  rests  through  Easter,  he  will  later  be  able  lo  give  us  his  valuable  collaboration  on 
a  subject  in  which  he  is  a  past  master. 

I  shall  occupy  very  few  minutes  of  your  time — I  should  in  fact  have  been  content 
to  be  a  silent  listener  to  this  very  interesting  debate — had  1  not  feared  that  the  silence 
of  the  British  Delegation  on  a  subject  which  so  greatly  concerns  the  commerce  and 
shipping  of  the  British  Empire  might  possibly   be   misunderstood.     Naturally  the 
British  Jsmpire  approaches  this  question  of  Navigable  Waterways  primarily  from  the 
point  of  view  of  its  commerce  and  shipping  rather  than  from  that  of  a  riparian  State 
anxious  to  safeguard  its  sovereign  rights.     This  does  not  mean,  however,  that  we  do 
not  fully  recognise,  and  are  not  anxious  to  meet,  the  difficulties,  both  theoretical  and 
practical, which  are  present  in  the  minds  of  the  representatives  of  States  through  whose 
territory  flow  the  great  international  rivers.     We  feel  that  nothing  could  be  more 
disastrous  than  that  this  Conference  should,  so  to  speak,  split  into  two  parties, — the 
outside  traders,  anxious  to  penetrate  the  inland  waters  with  their  ships  and  wares, 
and  the  riparians,  anxious   to  preserve  their  waters  from  such  intrusion.     On  the 
contrary,  we  must  all  work  together  in  this  matter,  and  then  we  shall  doubtless  find 
a  solution  which  will  conciliate  all  interests  and  points  of  view,  and  respond  to  the 
general  interests  of  the  world.     But  as  most  of  this  debate — after  the  brilliant  explana- 
tory statement  of  our  Vice-President,  M.  Adatci,  on  which  1  take  this  opportunity 
of  offering  him  my  most  sincere  congratulations — ^has  been  occupied  by  statements 
of  practical  difficulties,  I  should  like  to  emphasize  the  fact  that  it  is  absolutely  essential 
that  any  Convention  which  we  may  eventually  conclude  shall  in  its  final  form  be  a  real 
step  forward  towards  greater  liberty;  the  Convention  must  not  leave  matters  where 
they  are,  still  less  should  it  mark  a  step  backward  in  the  direction  of  greater  restrictions. 
It  is  by  that  test,  and  that  test  alone,  that  history  will  judge  of  our  work  and  pronounce 
it  a  success  or  a  failure.     As  our  Vice-President  has  said,  we  are  here  to  complete,  or 
at  least  to  continue,  the  work  begun  by  the  Congress  of  Vienna,  and  we  can  be  content 
with  nothing  less.     I  have  said  frankly  that  the  interests  as  well  as  the  sentiments  of 
the  British  Empire  are  in  favour  of  the  principles  of  this  Convention.     But  I  venture 
to  add  that  our  own  interests  in  this  matter  are,  we  believe,  those  of  the  world  generally, 
and  particularly  of  the  landlocked  States  whose  number  has  been  so  much  increased 
by  the  recent  peace  settlements.     In  our  judgment,  it  would  be  the  height  of  folly 
for  any  of  those  States  to  adopt  a  restrictive  policy  as  regards  the  navigation  of  rivers 
on  which  they  are  absolutely  dependent  for  direct  access  by  water  to  overseas  markets. 
In  the  long  run  their  interests  must  be  the  same  as  world  interests,  that  is  to  say, 
contact  between  their  territories  and  the  outside  world  should  be  as  close  and  as  unres- 
tricted as  their  geographical  position  permits. 

Given  these  general  principles,  we  are  fully  prepared  to  consider  with  an  open 
mind  any  form  of  words  which  will  give  effect  to  them.  We  are  not  wedded  to  any 
particular  form  of  definition,  if  a  better  one  can  be  devised.  Up  to  the  present  the 
British  Delegation  does  not  propose  to  suggest  any  improvement  in  the  definition 
clause  as  it  appears  in  the  Green  Book  (1),  except  by  the  introduction  of  certain  words, 
in  order  to  meet  a  particular  point  which  is  of  special  interest,  I  think,  to  the  Italian 
Delegation.  But  if  anyone  else  can  produce  a  form  of  words  which  is  preferable, 
we  shall,  1  repeat,  approach  it  with  an  open  mind,  only  stipulating  that  it  must  not 
have  the  elTect  of  either  destroying  or  seriously  impairing  the  virtue  of  the  Convention. 
We  are  quite  prepared  to  go  far  to  recognise  and  safeguard  the  rights  of  riparian 
States,  but  we  are  not  prepared  to  leave  ourselves  entirely  in  their  hands.  We  cannot 
accept,  without  some  reservation,  the  proposal,  however  attractive  it  may  appear 
superficially,  which  lays  down  that  any  rights  possessed  by  one  sovereign  State  on 
one  purely  national  river  must  necessarily  be  possessed  by  a  collection  of  riparian 
Slates,  through  whose  territories  an  international  river  passes.  In  this  matter  we 
must  draw  a  clear  distinction  between  the  establishment  of  the  general  principle  of 
free  navigation,  and  the  administrative  responsibility  for  carrying  out  the  measures 


(11  Artiik'  1  ol  Draft  Convention  on  the  hileinalioual  firifime  of.  Navigable  ]Val-iwaus.  See  p.  'il'- 
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necessary  to  give  effect  to  that  pvinciple.  Broadly  speaking,  these  administrative 
measures — apart  from  except ional  oases—  are  the  function  of  the  riparian  States. 
But  the  laying  down  of  principles  is  a  matter  which  cannot  be  left  to  their  unfettered 
discretion,  if  for  no  other  reason  than  that  a  collection  of  States  can  only  act  either 
unanimously  or  by  a  majority;  for  in  either  case  a  land^ — locked  State  may  find  that 
its  vital  interests,  which,  in  this  matter,  as  I  have  said,  are  identical  with  the  general 
interests,  are  left  wholly  at  the  mercy  of  its  co-riparians. 

Let  us,  then,  in  this  Convention,  adhere  to  general  principles,  for,  if  we  do.  I  am 
confident  that  the  Conference,  which  has  successfully  dealt  with  the  intricate  questions 
arising  out  of  freedom  of  transit,  will  not  fail  to  deal  in  a  similar  spirit  and  with  equal 
success  with  the  question  of  international  waterways. 

M.  DE  MADARIAGA  (Spain;  speaking  in  French).  —  I  will  say  one  word  only,  to 
make  clear  the  point  of  view  of  Spain  with  regard  to  this  question.  In  principle,  and 
except  in  particular  cases  to  be  investigated  in  detail.  Spain  adheres  to  the  view  which 
has  been  expressed  by  the  Polish  Delegate,  discussed  in  detail  by  the  Chilian  Delegate 
and  admirably  defined  by  the  eminent  engineer  who  has  spoken  in  this  debate  on 
behalf  of  France.  Whilst  recognising  that  an  international  regime  is  necessary 
for  certain  rivers  which  have  become  great  historic  routes,  the  Spanish  Delegation 
considers  that  such  a  regime  is  not  justified  in  the  case  of  other  rivers,  where  the  sole 
reason  for  their  being  brought  to  the  notice  of  the  Conference  is  that  they  are  crossed 
either  transversely  or  longitudinally  by  the  line — often  a  purely  abstract  one—  of  a 
frontier.  As  regards  these  rivers,  Spain  is  of  the  opinion  that,  in  most  cases,  an 
agreement  between  the  riparian  States  would  be  sufficient  to  satisfy  the  States 
directly  concerned,  whilst  the  interests  of  the  other  States  are  amply  protected  by  the 
Convention  on  Transit  which  we  have  just  discussed. 

Tile  PRESIDENT  (speaking  in  French).  — The  general  discussion  is  closed.  The 
special  Committee  appointed  to  examine  the  Draft  Convention  on  the  International 
Regime  oi  Navigable  Waterways  will  now  begin  its  labours.  1  will  ask  the  Secretary- 
General  to  read  the  list  of  Members  of  this  Committee. 

M.  Robert  HAAS  (Secretary-General  of  the  Conference;  speaking  in  French).  — 
The  Committee  will  be  composed  oi  the  following  Members  : — 

Albania MM.  Midhat  Frasheri. 

Austria Reinhardt. 

Belgium Pierrard. 

Bolivia Trifon  Melean. 

Brazil E.  Montarroyos. 

British  Empire Mr.     H.  0.  Mance. 

Bulgaria MM.  Bochkoff. 

Chile Alvarez. 

China T.  H.  Chen. 

Colombia Restrepo. 

Cuba E.  Moreno  Merlo. 

Czechoslovakia M.  B.  Muller. 

Denmarh N.  J.  Ehrenreich  Hansen. 

Esthonia Walter  Rosenthal. 

Finland Rolf  Thesleff. 

France Chargueraud. 

Germany Seeliger. 

Greece Phocas. 

Guatemala N    Galvez  S. 

Haiti Luis  Maria  Soler. 

Honduras N.  Galvez  S. 

Hungary Walter. 

India Sir  Louis  Kershaw. 
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Italy MM. 

Japan   

LaU'ia 

Lithuania 

Luxemburg 

Netherlands 

Norway 

Panama 

Paraguay Dr. 

Persia MM. 

Poland 

Portugal 

Roumania 

Serb-Croat-Slovene  Slate 

Spain 

Sweden 

Switzerland 

Uruguay  

Venezuela Dr. 


P.    BiGNAMI. 

Kasama. 
G.  Albat. 

V.    SlOZIKAIISKAS. 
I.  K  FORT. 

C.  Lely. 

G.  Smith. 

E.  Hasera. 

H.  Velasquez. 

HussKiN   Khan  Alai  Mirza. 

BOLDAN    WiNIARSKI. 

A.  Freire  d'Andrade. 
George  Popesco. 
Arlmiral  Prica. 
Jimeno  Lassala. 

HOERNELL. 

Carlin  or  Vallotton. 

B.  Fernandez  i   Medina. 
Planas  Suarez. 


The  meeting  adjourmd  at  12.35  p.m. 
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DISCUSSION    IN    COMMITTEE 

(Dr.  MINEITGIRO  ADATCI  IN  THE  CHAIR) 


OF    THE 


DRAFT   CONVENTION 


ON    THE 


INTERNATIONAL  REGIME  OF  NAVIGARLE  WATERWAYS 


FIRST  MEETING  OF  THE  COMMITTEE 


ON 


NAVIGABLE  WATERWAYS 

(Wednesday,  March  30th,  1921,  at  10  a.m.) 


CHAIRMAN  8    SPEECH   —   GENERAL   DI8CU8BIOK 


The  meetino  opened  with  M.  Adatci,  Vice- President  of  the  Conference,  in  the  Chair. 


CHAIRMAN'S  SPEECH 

The  CHAIRMAN  (speaking  in  French).  —  It  is  a  very  great  honour  both  for  me 
and  for  my  native  country  to  be  called  upon  to  preside  over  your  labours,  destined  ae 
they  are  to  become  historic.  At  the  same  time  I  fully  appreciate  the  perilous  respon- 
sibility which  this  task  involves.  Allow  me  at  the  outset  of  our  task  to  express  the 
confident  hope  that  everyone  of  us  will  do  everything  possible — and  even  impossible — 
to  sacrifice  his  own  interests,  in  order  to  arrive  at  a  common  ground  of  agreement, 
and  that  we  shall,  within  a  very  short  span,  be  able  to  draw  up  a  text  which  will  meet 
the  wishes  of  public  opinion  throughout  the  world. 

Our  task  is  certainly  one  of  extreme  difficulty,  the  difficulties  will  probably  be 
even  greater  than  those  which  we  encountered  in  the  drafting  of  the  Transit  Conven- 
tion. In  that  we  had  for  our  guidance  the  provisions  laid  down  in  ordinary  commercial 
and  navigation  treaties  concluded  between  us.  Here,  on  the  other  hand,  we  are  obliged 
lo  break  new  ground,  to  sound  unknown  depths,  to  humour  the  legitimate  interests 
of  the  riparian  States  and  to  keep  constantly  before  us  the  interests  of  mankind  as 
a  whole.  It  is  a  difficult  task,  requiring  conciliation  on  every  side.  Let  us  boldly 
confront  the  problems  entrusted  to  us  for  solution  and  deal  with  them  frankly,  clearly, 
soberly,  and,  above  all,  let  us  approach  them  in  a  thoroughly  conciliatory  spirit. 

Allow  me  to  make  a  few  suggestions  as  regards  our  method  of  procedure.  In  order 
to  save  time,  it  seems  preferable  that  no  translations  should  be  made  from  French  into 
English,  or  vice  versa,  unless  this  is  specially  rec[uested.  Everyone  here  understands 
the  two  official  languages  of  the  Conference.  The  votes  of  the  Committee  are  not 
final;  the  delegates  should,  however,  undertake  full  responsibility,  in  order  to  avoid 
undue  subsequent  modification  of  the  votes  cast.  In  order  that  the  record  of  our 
work  should  be  as  accurate  as  possible,  I  think  that  for  each  vote  taken  the  Secretariat 
should  mention  the  names  of  the  delegates  who  vote,  either  for  or  against,  and  also 
of  those  who  abstain.  By  this  means,  the  Conference,  which  will  soon  be  going  into 
Committee,  will  obtain  a  clear  grasp  of  the  manner  in  which  our  work  has  been  carried 
out.  These  are  the  points  to  which  1  desired  to  draw  your  attention  and  obtain  your 
agreement. 

GENERAL  DISCUSSION 

The  Chinese  Delegation  has  requested  that  the  discussion  of  the  Preamble  should 
he  postponed  (I).  As  was  to  be  expected,  many  delegates  desire  that  the  discussion 
upon  this  question  should  be  postponed  to  a  later  date. 


(1)  See  end  of  this  meeting,  pp.  48-'i9,  amendments  proposed  to  the  Preamble. 
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The  fundamental  question  in  this  Convention  is  the  examination  of  the  two  systems 
before  us.  A  large  number  of  our  colleagues  may  remember  that  at  Paris  we  had 
serious  doubts  as  to  the  system  to  be  adopted  in  the  drafting  of  a  convention  on  navi- 
gable waterways.  We  first  of  all  contemplated  the  system  of  dclinition;  then  we 
temporarily  abandoned  this  for  the  system  of  enumeration;  and  after  about  three 
weeks  we  returned  to  the  system  of  definition,  and  agreed — in  Paris,  at  least — that 
this  was  the  best  and  most  practical  system.  The  Netherlands  Delegation,  the  Rou- 
manian Delegation,  and  several  others,  now  put  forward  very  sound  arguments  in  favour 
of  the  adoption  of  the  system  contrary  to  that  embodied  in  the  Draft  contained  in 
the  Green  Book,  that  is  to  say.  the  enumeration  of  all  rivers  throughout  the  world  in 
accordance  with  certain  indications  to  be  settled  by  us. 

The  best  means  of  enlightening  the  Members  of  the  Committee  will  be  to  ask  to 
speak  first  the  representatives  of  those  delegations  which  have  submitted  amendments 
completely  altering  the  basis  of  the  Draft. 

I  call  upon  M.  Lely,  the  Netherlands  Delegate. 


M.  LELY  (Netherlands;  speaking  in  French).  —  We  are  entrusted  by  the  Covenant 
with  the  duty,  in  the  first  place,  of  introducing  freedom  of  navigation,  and,  in  the 
second  place,  of  preparing  a  Convention  relating  to  navigation  on  a  certain  number 
of  rivers,  in  accordance  with  Article  338  of  the  Treaty  of  Versailles.  It  is  to  our  inter- 
est to  bring  about  freedom  of  navigation  and  equality  of  treatment.  Freedom  of 
navigation  is  capable  of  realisation  everywhere;  internationalisation  of  rivers  and 
navigable  waterways  involves  many  more  difficulties.  It  is  impossibls  to  give  effect  to 
it  everywhere. 

The  first  paragraph  of  the  Preamble  refers  to  the  application  of  Article  23  of  the 
Covenant.  The  second  paragraph  refers  to  an  entirely  different  matter;  it  states  that 
the  High  Contracting  Parties  desire  to  apply  the  principle  of  internationalisation  to 
all  waterways  as  far  as  possible.  Is  it  desirable  to  internationalise  all  waterways, 
including  those  situated  entirely  within  the  territory  of  a  single  State?  The  result 
of  internationalisation  would  be  to  provide  freedom  of  navigation  and  equality  of 
treatment;  but  it  would  be  attended  by  other  consequences, — it  would  involve  an  obli- 
gation on  States  to  undertake  works  upon  navigable  waterways,  and  would  give  States 
the  right  to  carry  out  public  works  for  the  improvement  of  navigable  waterways  upon 
the  territory  of  other  States.  This  is  at  present  impossible;  moreover,  it  would  entail 
the  appointment  of  river  commissions  for  the  settlement  of  disputes.  Is  it  desirable 
to  adopt  a  Convention  resulting  in  the  creation  of  river  commissions  for  every  river 
or  navigable  waterway?  What  is  the  use  of  appointing  a  hundred  or  perhaps  two 
hundred  river  commissions?  In  our  opinion  all  waterways  should  not  be  interna- 
tionalised. Freedom  of  navigation  and  equality  of  treatment  should  be  accorded  on 
all  waterways;  only  certain  rivers  or  canals  of  extreme  importance,  not  to  riparian 
States  alone,  but  also  to  other  countries,  should  be  internationalised. 

I  will  now  read  to  you  the  amendments  proposed  by  us  for  the  reasons  I  have 
stated : 

That  part  of  the  first  paragraph  of  the  Preamble  beginning  with  the  words  do 
hereby  enact  to  read  as  follows  :  do  hereby  enact  the  following  provisions,  and  the  second 
paragraph  to  be  deleted; 

Article  1,  paragraph  1,  to  be  worded  as  follows  :  waterways  the  navigation  of  which 
has  been  declared  free  either  by  virtue  of  the  Final  Act  of  Vienna  or  by  a  special  navi- 
gation act ; 

Article  2  to  be  worded  as  follows  :  subject  to  the  provisions  contained  in  Articles  4  and 
16,  each  of  the  High  Contracting  Parties  shall  accord  the  free  practice  of  commercial  navi- 
gation to  vessels  flying  the  flag  of  any  one  of  the  other  High  Contracting  Parties  on  all 
the  waterways  situated  under  its  sovereignty  or  authority  : 

The  words  on  such  waterways  in  Article  3  to  be  replaced  by  the  words  on  the  water- 
ways referred  to  in  Articles  1  and  2. 

The  effect  of  this  would  be  to  deal  in  the  first  place  with  the  general  question  of 
freedom  of  navigation  on  all  waterways,  and  subsequently  \v\\\\  the  internationali- 
sation of  certain  waterways  of  general  concern  to  all  countries. 
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M.  POPESCO  (Hoiiiiiania;  speaking  in  French).  —  The  Roumanian  Delegation 
looi<  pari  in  the  worlc  of  the  Commission  in  Paris.  For  certain  practical  reasons  it 
now  proposes  a  return  to  the  system  of  enumeration.  We  took  part  in  a  Conference 
held  for  the  purpose  of  preparing  a  Statute  for  the  Danube.  The  system  of  definition 
gave  rise  to  extremely  lengthy  discussions  and  to  a  large  number  of  different  inter- 
pretations. It  was  very  suitable  for  rivers  of  general  international  concern,  but  not 
for  those  of  limited  concern,  or  for  national  rivers.  The  Conference  compromised  and 
included  an  enumeration  in  the  actual  text  of  the  Danube  Statute.  It  first  of  all 
gave  a  list  of  the  rivers  designated  as  international  rivers  in  the  Treaty  of  Peace, — 
the  Danube,  the  Morava,  and  their  tributaries  and  sub-tributaries,— the  internationa- 
lisationof  which  it  recommended. 

Rivers  possessing  an  international  character  may  be  classed  in  different  categories. 
There  are  international  rivers,  the  administration  of  which  is  entrusted  to  international 
commissions.  This  form  of  control,  however,  is  not  suited  to  rivers  which  separate 
two  countries,  that  is  to  say,  to  rivers  of  limited  concern,  it  is  in  no  way  suitable  for 
rivers  of  purely  national  importance. 

The  Roumanian  Delegation  agrees  with  the  French  Delegation  in  considering  that 
our  Convention  should  in  the  first  place  deal  with  the  internationalisation  of  rivers 
of  general  importance.  As  regards  those  which  separate  two  countries  or  which  are 
of  joint  importance  to  two  countries,  it  should  give  expression  to  a  vceu  or  recom- 
mendation in  favour  of  the  application  of  the  same  principles  as  in  the  case  of  inter- 
national rivers,  except  in  regard  to  administration  by  international  commissions;  the 
administration  of  these  rivers  should  be  entrusted  to  commissions  composed  only  of 
riparians. 

As  regards  national  rivers,  we  consider  that  the  Convention  should  not  deal  with 
them. 

There  are,  therefore,  three  classes  of  navigable  waterways  to  be  considered, — 
rivers  of  international  concern,  for  which  the  Convention  will  fix  the  regulations  to  be 
applied;  rivers  or  waterways  between  two  nations,  in  regard  to  which  it  will  formulate 
a  recommendation;  and  national  rivers,  in  regard  to  which  it  will  simply  express  a  van. 
Should  the  Conference  consider  it  unnecessary  to  make  this  distinction  in  the  Preamble, 
the  Roumanian  Delegation  would  prefer  the  Preamble  to  be  omitted.  Our  Delegation 
hopes  that  the  Committee  will  see  its  way  to  adopt  the  system  of  enumeration,  as  it 
presents  no  difficulty.  Most  of  the  rivers  of  Europe  are  mentioned  in  the  Treaty  of 
Peace;  as  regards  the  others,  the  experts  attached  to  the  Conference  will  be  able  to 
indicate  those  possessing  equal  importance  with  the  Danube  or  the  Rhine.  It  will  be 
easy  to  draw  up  a  list  of  them.  We  consider  that  the  system  of  enumeration  would 
make  the  Convention  clearer,  and  would  prevent  disputes  or  subsequent  differences 
of  interpretation.     We  propose,  therefore,  that  Article  1  should  be  worded  as  follows  : 

In  applying  the  present  Convention  the  following  are  declared  to  be  international 
waterways  : 

Rivers  and  river  systems  which  are  declared  as  such  : 
I.  In  the  Treaties  of  Peace,  i.e., 

(1)  The  Danube  from  Ulm; 

(2)  The  Morava  and  the  Thaya  for  that  portion  of  their  course  which  forms  the  frontier 
between  Austria  and  Czecho-Slovakia,  etc. 

II... 

Other  river  systems  which  are  not  included  in  this  list,  but  the  navigable  portion  of  which 
separates  or  crosses  more  than  one  State,  shall  come  under  the  regime  referred  to  in  Articles  3.32 
to  334  inclusive  of  the  Treaty  of  Versailles. 

The  CHAIRMAN  (speaking  in  French).  ~  You  refer  to  Articles  332  to  334  of  the 
Treaty  of  Versailles.  These  articles  deal  with  local  transport  traffic  on  waterways. 
Are  we  to  understand  that  you  approve  the  generous  conceptions  on  which  the  Treaty 
of  Versailles  is  based  and  the  liberal  principles  which  inspired  it? 

M.  POPESCO  (Roumania;  speaking  in  French).  —  Certainly.  Our  intention  in 
this  amendment  is  io  differentiate  between  freedom  of  navigation  and  administration, 
which  we  regaixl  as  an  entirely  difTerent  nialttr. 
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The  CHAIRMAN  (speaking  in  French).  —  Yon  are  not  asking  for  the  literal  appli- 
cation of  this  regime? 

M.  POPESCO  (Roumania;  speakniy;  in  French).  —  No,  we  contemplate  an  alto- 
gether different  regime. 

The  CHAIRMAN  (speaking  in  French).  —  M.  Alvarez,  who  is  one  of  the  principal 
scientific  authorities  of  South  America,  has  had  occasion  during  his  stay  in  Madrid  to 
converse  with  a  great  number  of  his  colleagues.  He  wishes  to  propose  a  system  which 
he  thinks  will  facilitate  an  agreement,  and  has  asked  me  to  allow  him  to  lay  it  before 
you  as  soon  as  possible.     He  will  now  address  you. 

.\1.  ALVAREZ  (Chile;  speaking  in  French).  —  In  the  first  place  1  wish  to  thank 
the  ('hairman  for  his  kind  words  in  reference  to  my  efforts  towards  the  accomplishment 
of  our  task. 

Navigable  rivers  are  not  all  subject  to  the  same  conditions.  Their  geographical 
situation,  their  hydrographic  regime  and  the  nature  of  the  country  through  which 
they  pass,  all  combine  to  give  them  varying  degrees  of  invportance.  It  would  there- 
fore be  quite  useless  to  attempt  to  establish  one  single  legal  system  applicable  to  all 
navigable  rivers.  Hitherto  a  distinction  has  been  drawn  between  national  rivers 
flowing  through  the  territory  of  a  single  State,  and  international  rivers  separating  or 
crossing  the  territories  of  two  or  more  States.  These  international  rivers  alone  have 
been  placed  under  the  regime  of  free  navigation.  But  this  distinction  has  now  become 
quite  inadequate.  It  has  now  become  necessary  to  make  other  distinctions  more 
especially  because  they  are  rendered  necessary  by  the  very  diversity  of  the  conditions 
referred  to.  In  particular  with  regard  to  this  point  differences  between  America  and 
Europe  exist  which  must  be  clearly  brought  out.  In  Europe  most  international  rivers 
are  easily  navigable  without  interruption  over  the  whole  length  of  their  course.  The 
territories  through  which  they  pass  are  very  densely  populated;  they  are  relatively 
short  in  length  and  are  intersected  by  a  network  of  means  of  communication;  more- 
over, industry  is  in  an  advanced  stage  of  development.  In  many  cases,  also,  extensive 
works  have  been  carried  out  for  the  purpose  of  overcoming  natural  obstacles  ^o  the 
navigability  of  the  waterway.  For  all  these  reasons  the  international  rivers  of  EJurope 
are  of  supreme  importance  as  means  of  communication  and  commercial  arteries, 
because  they  concern  non-riparian  States  quite  as  much  as  riparian  States.  I^  may 
be  said  that  they  possess  a  really  world-wide  degree  of  importance. 

On  the  continent  of  America,  on  the  other  hand,  the  position  is  (|uite  different. 
The  majority  of  large  rivers  are  not  navigable  uninterruptedly  throughout  their  course; 
within  the  limits  of  one  and  the  same  State  they  pass  through  enormous  tracts  of 
territory  possessing  neither  population,  industry  nor  means  of  communication.  The 
works  necessary  to  improve  the  beil  of  the  river  are  either  non-e.xistent  or  else  extreme- 
ly difficult,  if  not  impossible,  to  carry  out..  Some  rivers  are  as  yet  not  even  explored, 
or  at  any  rate  only  partially  so.  In  vie\\  of  all  these  circumstances,  the  majority  of 
the  great  rivers  of  Latin  America  possess  chaiacteristic;  entirely  different  from  those 
of  the  great  European  rivers.  They  constitute  neither  easy  means  of  communication 
nor  commercial  arteries  of  capital  importance;  in  short,  they  only  concern  a  limited 
number  of  States,  the  riparian  States.  We  are  therefore  led  by  the  preceding  argu- 
ments to  lay  down  the  following  tripartite  division  with  regard  to  the  regulation  of 
navigation  on  international  rivers  : — 

1.  Some  international  rivers  are  of  an  essentially  international  character  owing 
to  the  multiplicity  of  the  interests  which  they  involve.  These  rivers  may  be  classified 
as  of  general  concern.  They  formed  the  subject  of  general  diplomatic  agreements 
between  European  Powers  at  an  early  date  in  history.  Free  navigation  on  them  has 
been  affirmed  as  a  principle  of  public  European  law.  In  some  cases  international 
commissions  have  been  created  in  order  to  protect  the  general  interests  involved  in  this 
freedom  of  navigation. 

2.  There  are  international  rivers  which  are  not  of  general  concern  in  the  sense  that, 
— as  I  have  already  stated, — navigation  upon  them  is  less  easy  and.  from  the  point  of 
view  of  commerce,  serves  a  less  useful  purpose  to  States  in  general.     .\s  a  matter  of 
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fafi  they  arc  of  import anco  only  to  riparian  Statos.  On  these  rivers,  as  a  general 
rulo,  Iron  navigation  has  only  boen  accorded  to  riparian  Slates  by  fonvontions 
concluded  between  themselves. 

3.  Lastly,  there  are  certain  international  rivers  or  international  tributaries  which 
only  pass  through  the  territory  of  two  States  and  which  are  still  to  a  large  extent  un- 
explored. As  a  general  rule  the  riparian  Slates  have  reserved  the  use  of  these  rivers 
to  themselves,  sometimes  by  conventions,  sometimes  by  means  of  a  modus  vivendi 
and  someiimes  by  diplomatic  negotiations  which  are  still  in  progress. 

From  the  foregoing  we  may  draw  the  following  conclusions  :  —In  the  first  place  free 
navigation  upon  international  .rivers  may  be  recognised  as  a  principle  of  general  inter- 
national law;  in  the  second  place,  with  regard  to  the  regulation  of  navigation  upon 
these  rivers,  the  above-mentioned  tripartite  division  is  necessary. 

1.  In  regard  to  the  first  class,  that  of  international  rivers  of  general  concern,  inter- 
national commissions  are  as  a  rule  already  in  existence  and  act  as  they  think  fit.  These 
commissions  will  be  maintained.  Should  it  be  recognised  in  special  cases  that  similar 
commissions  are  required,  they  may  be  created. 

2.  With  regard  to  the  administration  and  regulation  of  navigation  of  rivers  of  the 
second  class,  these  have  usually  formed  the  subject  of  agreements  between  riparian  States. 
This  system  should  as  far  as  possible  be  maintained.  Thus,  side  by  side  with  the 
"eneral  regulations  determined  by  the  convention,  there  would  be  special  regulations 
created  by  riparian  States,  which  would  not,  however,  conflict  with  the  general  regu- 
lations. Such  a  system  would  have  the  special  advantage  of  enabling  the  riparian 
States  of  the  rivers  of  Latin  America  to  continue  to  apply  the  principles  adopted  in  our 
continent,  which  may  be  called  American  public  law. 

3.  With  regard  to  rivers  of  the  third  class,  which  are  to  be  actually  named,  they 
will  be  subject  in  every  respect  to  such  regulations  as  the  riparian  States  may  consider 
necessary,  but  these  regulations  shall  not  amount  to  an  abolition  of  the  principle  of 
free  navigation. 

4.  With  regard  to  rivers  which  are  national  in  virtue  of  traditional  international 
law,  these  are  not  covered  by  the  Convention  which  the  Barcelona  Conference  is  called 
upon  to  draw  up.  Nevertheless,  it  would  be  most  desirable  for  the  Conference  to 
express  an  opinion  with  regard  to  them,  in  the  form  of  a  vwu,  in  order  that  States  may 
a-i  far  as  possible  apply  the  general  principle  of  free  navigation  to  those  of  their  national 
rivers  which  are  of  commercial  importance. 

For  the  application  of  the  ideas  which  I  have  put  before  you,  the  Convention  which 
I  he  (Conference  is  in  course  of  discussing  might  be  drawn  up  in  the  following  form  : 

(a)  The  statement  of  the  general  principle  of  freedom  of  navigation  should  govern 
tlie  entire  Convention  and  should  apply  to  all  classes  of  international  rivers.  Under 
this  principle,  commercial  navigation  should  be  free  for  the  flags  of  all  nations  on  a 
fooling  of  complete  equality,  but  local  transport  traffic  might  be  reserved. 

(i)  Special  provisions  relating  to  the  international  administration  of  rivers  of  the 
first  class  would  then  follow. 

((;)  With  regard  to  rivers  of  the  second  class,  it  might  be  laid  down,  as  was  done  at 
the  Congress  of  Vienna  in  1815,  and  in  conformity  with  the  practice  of  the  Latin- 
American  States,  that  riparian  States  of  international  rivers  should  settle  between 
themselves  all  questions  relating  to  the  use  of  these  rivers,  in  accordance  with  the 
general  principle  of  freedom  of  navigation  laid  down  in  the  first  article,  and  for 
matters  not  provided  for  in  the  Convention.     Such  questions  refer  mainly  to  : 

The  fixing  of  the  dues  and  taxes  to  be  collected; 

The  co-operation  of  riparian  States  in  measures  of  police  and  public  health,  and 
in  works  of  upkeep  and  improvement ; 

The  carrying  out  of  the  rules  to  be  observed  upon  livers  in  time  of  war; 

The  regulation  of  the  use  of  the  water  for  purposes  of  irrigation  and  industry  under 
the  conditions  authorised  by  the  Convention; 

The  seiUement  of  disputes  relating  to  navigation. 

.Vl.  LELV  (Netherlands;  speaking  in  French).  —  As  regards  the  proposed  classi- 
fication, I  believe  that  it  will  be  sufficienl  to  draw  a  dislinction  between  waterways 
upon  which  navigation  is  to  be  Ircc  and  those  which  are  to  he  internationalised.     I 
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think  that  we  ought  to  lay  down  thp  principle  that  a  navigable  waterway  cannot  be 
internationalised  without  the  consent  of  the  State  in  which  it  is  situated.  In  my 
opinion  we  should  make  general  distinctions  only,  and  special  circumstances  should 
form  the  subject  of  special  conventions. 

M.  ALVAREZ  (Chile;  speaking  in  French).  —  I  did  not  intend  that  regulations 
for  the  three  classes  of  waterways  which  I  have  suggested  should  be  included  in  the 
Convention,  but  merely  that  the  principle  of  this  division  should  be  borne  in  mind  at 
the  outset  of  the  discussion. 

M.  POPESCO  (Roumania;  speaking  in  French).  —  I  think  we  should  adopt  M.  Al- 
varez' proposal,  that  is  to  say,  to  regulate  this  matter  in  the  Convention,  and  not  leave 
the  internationalisation  of  rivers  to  private  agreements;  such  agreements  are  very 
often  imposed.  The  Barcelona  Conference  must  therefore  draw  up  the  enumeration 
itself. 

Mr.  H.  0.  MANCE  (Great  Britain).  —  I  think  that  before  we  start  a  detailed  dis- 
cussion, it  would  be  as  well,  as  was  suggested  by  the  Delegate  from  Chile,  that  we 
should  define  what  we  mean  by  an  international  ivaterna'i.  Do  we  mean  a  waterway 
which  serves  more  than  one  State,  or  a  waterway  which  is  submitted  to  some  special 
formt)f  administration?  The  two  things  are  entirely  different,  and  the  one  point  that 
struck  me  in  the  general  discussion  as  being  the  greatest  obstacle  to  agreement  was 
that  the  various  speakers  were  inclined  to  confuse  the  question  of  administration 
with  that  of  freedom  of  navigation, — that  is  to  say,  to  confuse  reglementation-with  regime. 
At  Paris  we  always  used  the  word  regime  to  imply  the  regime  of  freedom,  of  equality 
and  of  continuity  of  navigation.  We  use  reglementation  for  the  other  side  of  the  ques- 
tion, but  we  prefer  the  word  administration,  which  denotes  how  the  waterway  is 
administered.  Regime  and  administration  are  entirely  separate,  and  I  think  it  will 
help  our  discussion  here  if  the  various  speakers  take  special  care  to  keep  these  two 
aspects  of  the  question  apart. 

The  meeting  adjourned  at  11  a.m. 


Proposed  amendments  to  the  Preamble  : 

AUSTRIAN     DELEGATION. 

Paragraph  2,  omit  the  words  as  Jar  as  possible.  Insert  after  the  words  no  discrimination  ahal 
ever  the  words  with  regard  to  navigation.  Between  the  words  account  of  and  the  flag  insert  the  words 
the  nationality/  oi.  Between  the  words  floivn  and  as  insert  the  words  or  o/goorfs  either  on  account  of  their 
commercial  origin  or  destination  or  the  direction  of  the  traffic.  Delete  the  \\ords  through  and  without 
transhipment. 

BULGAIitAN     DEIEGATION. 

In  paragraph  1.  delete  the  words  concerning  the  regime  of  certain  of  these  tvatenvays  defined  below 
in  Article  1  as  being  international,  and  in  paragraph  2  delete  the  words  from  ((  being  understood,  on 
the  one  hand,  that  henceforth...  as  far  as  the  end  of  the  paragraph. 

CHINESE      DELEGATION. 

Whilst  associating  itself  in  the  most  formal  manner  with  the  principle  of  freedom  of  communi- 
cations as  laid  down  in  the  Preamble,  and  in  conformity  with  Article  23(?iof  the  Covenant.  theChinese 
Government  linds  itself  obliged,  in  view  of  the  present  situation  of  China,  to  request  that  the  discus- 
sion on  the  second  paragraph  of  this  Preamble,,  beginning  from  the  words  a  being  understood  that  io 
the  end,  should  be  adjourned  until  such  time  as  the  Conference  shall  have  defined  the  meaning  of  the 
international  regime  of  navigable  waterways. 

If  indeed  the  Conference  decides  that  the  c;onvention  on  the  Internation^d  Regime  of  Navigable 
Waterways  applies  not  only  to  international  rivers  of  general  concern  (the  Rhine  and  the  Danube) 
but  also  to  inter-riparian  rivers,  the  Chinese  Government  believes  that  it  would  be  necessary  to 
extend  the  principle  to  national  rivers  after  careful  consideration  of  each  special  case.  In  the  contrary 
case,  that  is  to  say,  if  the  international  regime  is  not  applied  to  inter-ripanan  rivers,  the  Chinese  (.tO- 
vernment  does  not  then  see  the  necessity  of  extending  the  principle  to  national  rivers,  at  least  in  the 
majority  of  cases.  For  this  reason  it  requests  that  the  discussion  on  the  second  paragraph  of  the 
Preamble  should  be  adjourned  until  the  end  of  the  discussion  on  the  Draft  Convention.  When  the 
Conference  has  reached  a  decision  on  the  definition  of  international  waterways,  the  ilhinese  Govern- 
ment will  reserve  the  right  to  make  known  its  point  of  view  on  the  application  of  the  present  Conven- 
tion. 

BRITISH    DELEGATION. 

Delete  the  second  paragraph  and  insert  it  elsewhere  in  the  Convention  in  the  form  of  a  separate 
article. 

ITALIAN      DELEGATION. 

Add  at  the  end  of  the  Preamble  the  words  provided  that  the  organisation  of  such  services  does  not 
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hamper  the  free  transit  of  vessels,  Ihis  Ijiiiiy  in  coiilnniuly  witli  what  was  decided  in  regard  to  towage 
in  tlio  Convention  on  'I'ransil. 

.JAl'ANF.SF    IIKI.EGATION. 

In  liaragraph  2  omit  the  words  and  nithout  prejudice  to  the  provisions  ronlained  in  the  Convention 
on  Freedom  of  Transit,  and  aild  after  tlic  words  without  transhipment  the  words  on  these  waterways. 

NETHERLANDS  DELEGATION. 

In  paragrapli  I  for  tlu;  words  do  hereby  enact  read  do  hereby  enact  the  following  provisions. 

si: liH-ciioAT-SLOVENE    dklei;ation. 
In  paragraph  2  omit  from  it  being  understood  to  transhipment. 


HATiaABLE   WATBBWAX8 


SECOND  MEEHNG  OF  THE  COMMITTEE 


ON 


NAVIGABLE  WATERWAYS 

(Wednesday,  March  30th,  1921,  at  5  p.m.) 


GENERAL   DISCUSSION  (CONTD.)  — •  DISCUSSION  OF  ARTICLE  1 

The  meeting  opened  with  M.  Adatci,  Vice-President  of  the  Conference,  in  the  Chair. 

GENERAL  DISCUSSION  (Contd.) 

M.  SEELIGE  R  (Germany ;  speaking  in  French).  —  I  have  listened  with  much  inter- 
est to  the  explanation  set  forth  this  morning  by  the  various  speakers  Vfith  regard  to  the 
procedure  to  be  adopted  in  our  Committee, — the  first  question  which  arose.  The  first 
two  speakers  expressed  the  opinion  that  in  the  first  place  the  rivers  to  which  the  Con- 
vention is  to  apply  should  be  clearly  defined,  that  is  to  say,  that  the  characteristics 
of  such  rivers  should  be  definitely  settled.  The  British  Delegate  pointed  out  the  way 
when  he  stated  that  we  must  at  the  outset  separate  the  questions  clearly  in  our  minds. 
By  the  word  internationalisation  may  be  understand  the  whole  system,  that  is  to  say 
all  the  obligations  which  are  to  be  imposed  upon  the  various  States  and  also  the  admi- 
nistration of  the  rivers.  But  these  constitute  two  entirely  different  aspects  of  the  ques- 
tion. 

It  appears  to  me  difficult  to  begin  with  a  definition,  and  then  to  try  to  fill  up  the 
framework  provided  in  a  preliminary  article.  Would  it  not  be  better  to  begin 
with  a  discussion  of  substantive  law,  that  is  to  say  the  mutual  obligations  which  the 
States  forming  the  League  of  Nations  are  willing  to  undertake  with  regard  to  the 
treatment  to  be  applied  to  rivers.  In  the  Draft  which  we  have  before  us  (1)  under  the 
second  heading  the  various  questions  at  issue  are  stated, — freedom  of  navigation, 
equality  of  treatment,  certain  principles  with  regard  to  works,  dues,  etc.  It  is 
therefore  substantive  law  which  should  mainly  occupy  the  bulk  of  our  attention. 

The  best  method  of  procedure,  then,  would  be  to  establish  in  the  first  place  sub- 
stantive law,  and  afterwards  to  decide  to  which  class  of  rivers  the  principles  of  this  sub- 
stantive  law  should  be  applied.  In  this  way  we  should  avoid  wasting  time  in  a  search 
for  definitions,  which  is  always  difficult  until  the  substantive  law  has  been  established. 

M.  MULLER  (Czecho-Slovakia;  speaking  in  French).  —  I  am  entirely  of  the 
German  Delegate's  opinion.  I  had  intended  to  make  the  same  suggestion,  for  hitherto 
the  form  of  the  question  has  been  discussed  without  dealing  with  the  substance.  By 
discussing  the  real  basis  of  the  question,  that  is  to  say  substantive  law,  we  shall,  as 
M.  Seeliger  has  pointed  out,  more  readily  discover  a  criterion  for  internationalising 
rivers,  and  we  shall  then  be  able  to  establish  a  definition  without  ditficulty. 

M.  WINIARSKI  (Poland;  speaking  in  French). — The  procedure  suggested  by 
M.  Seeliger  was  that  which  we  adopted  at  the  Commission  of  Enquiry.  It  may  perhaps 
be  well  to  remind  you  of  the  consequences  arising  out  of  it. 

In  speaking  of  the  regime  of  navigation  we  do  not  mean  an  abstract  idea,  we  are 
thinking  of  certain  rivers.     Some  delegations  understood  this  to  mean  international 


(1)  See  p.  408. 


—    51     — 

rivers  of  general  concern,  but  nol  common  rivers.  The  delegations  which  were  think- 
ing of  international  rivers  suggested  for  the  regime  of  navigation  regulations  which 
were  clearly  inapplicable  to  common  rivers;  on  the  other  hand  delegations  which  had 
in  mind  common  rivers  were  not  prepared  to  accept  certain  regulations  which  could 
not  he  applied  to  common,  but  could  perfectly  well  be  applied  to  international  rivers. 
The  method  proposed  by  M.  Soeliger  and  supported  by  the  Gzecho-Slovak  Delegate 
would  be  satisfactory  if  we  had  before  us  a  tabula  rasa.  This,  however,  is  not  the 
case;  a  certain  number  of  rivers  are  already  recognised  by  public  internal ioiial  law. 
We  are  not  building  on  a  void;  we  have  historical  bases  upon  which  to  build.  Allow 
me  to  suggest  a  formula  which  may  serve  as  a  starting-point  for  our  subsequent  discus- 
sions.    It  is  as  follows   : 

In  applying  the  present  Convention,  the  waterways  enumerated  in  the  Annex  to 
this  Con\>ention  shall  be  considered  as  international  waterways. 

We  should  then  proceed  to  consider  the  regime  applicable  to  common  rivers.  Our 
task  would  be  to  establish  the  regime  to  be  applied  to  rivers  of  general  international 
concern,  and  subsequently  to  draft  certain  rules  with  regard  to  freedom  of  navigation 
capable  of  application  to  common  rivers  also. 

I  would  add  that  the  distinction  between  the  regime  of  navigation  and  the  adminis- 
trative system  is  not  sufBcient,  because  there  are  variations  even  in  the  regime  of  navi- 
gation itself.  For  example,  it  will  be  advisable  for  us  to  envisage  the  application  of 
the  different  regimes  of  navigation,  according  to  whether  the  river  in  question  is  inter- 
national or  what  is  called  of  common  concern. 

M.  BIGNAMI  (Italy;  speaking  in  French).  —  I  wish  to  make  what  I  think  is  a  prac- 
tical proposal.  Let  us  begin  our  discussion  of  the  Draft  Convention  now  before  us 
article  by  article.  If  we  proceed  otherwise  I  think  we  shall  waste  time.  To  my  mind 
it  would  be  better  to  postpone  any  discussion  of  the  Preamble  until  the  end ;  it  involves 
a  difficult  question  relating  to  national  and  international  waterways.  If  we  do  not 
reach  a  decision  with  regard  to  the  first  article,  we  can  then  choose  some  other  method. 

M.  REINHARDT  (Austria;  speaking  in  French). — The  Italian  Delegate's  proposal 
Seems  to  me  a  most  practical  one.  I  would  simply  ask  that  if,  during  the  discussion 
of  any  article,  it  should  be  found  desirable  to  return  to  the  Preamble  or  to  Article  1, 
which  deals  with  the  alternative  Systems  of  definition  and  enumeration,  this  should  be 
done  at  once. 

The  CHAIRMAN  (speaking  in  French).  —  If  all  the  delegations  have  thorough- 
ly considered  this  question  of  procedure,  I  propose  to  take  the  opinion  of  the  meeting 
upon  the  system  to  be  adopted  Two  systems  have  been  put  forward.  The  first  is  that 
of  M.  Seeliger,  who  advocates  the  consideration  of  substantive  law,  in  other  words, 
the  settlement  in  detail  of  the  provisions  contained  in  each  article,  and  a  return  to  the 
Preamble  later  on.  This  proposal  is  supported  by  the  Czecho-Slovak  Delegate.  The 
second  system  proposed  is  to  begin  by  examining  the  principle  contained  in  thePreamble 
and   Article   1. 

M.  LUISEAU  (France;  speaking  in  French).  —  As  I  pointed  out  this  morning  to 
our  distinguished  Chairman,  my  position  here  is,  for  two  reasons,  purely  temporary. 
In  the  first  place  I  replaced  M.  Chargueraud,  whose  health  has  prevented  him  from 
returning  to  Barcelona,  and,  secondly,  I  also  replaced  the  substitute  who  was  appointed 
to  take  his  place,  and  who,  I  hope,  will  arrive  to-morrow  morning. 

In  these  circumstances  you  will  all  understand  that  I  have  no  wish  either  to  com- 
mit or  forestall  the  attitude  of  my  colleagues.  All  that  I  am  in  a  position  to  say  is 
that  in  principle  the  French  Delegation  remains  faithful  to  the  distinction,  which 
M.  Chargueraud  put  forward  and  argued  with  such  force,  between  international 
rivers  of  general  concern  and  rivers  ot  common  concern  and  also  to  the  principle  of 
enumeration. 

With  regard  to  the  method  to  be  employed,  it  seems  to  me  that  since  we  have  a  text 
actually  before  us  and  that  if  we  employ  some  other  system  we  shall  be  forced  to  grope 
our  way,  the  Italian  Delegate's  proposal  appears  to  be  the  most  practical. 
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M.  MONTARROYOS  (Brazil ;  speaking  in  French).  —  1  I  hink  llial  a  certain  amount 
of  confusion  has  arisen  in  the  Committee  with  regard  to  the  principle  which  we  are 
seeking  to  apply,  and  the  method  by  which  it  is  to  be  applied.  What  is  our  object 
under  the  terms  of  Article  23  ?  It  is  to  establish  freedom  of  communications  upon 
navigable  waterways.  Are  we  all  agreed  upon  this  point  ?  I  think  so.  What  are  these 
navigable  waterways  ?  That  is  where  the  confusion  has  its  origin.  We  are  not  agreed 
as  to  the  definition  of  international  rivers.  Even  in  regard  to  the  definition  contained 
in  the  Draft,  when  it  becomes  a  question  of  applying  this  definition,  we  must  bear  in 
mind  a  certain  distinction  relating  to  so-called  international  rivers.  For  instance,  as 
1  have  pointed  out  (1),  there  are  common  rivers  and  successive  rivers.  The  Amazon, 
which  is  a  successive  river,  is  regarded  as  international;  we  have  always  regarded  it  as 
a  national  river.  This  does  not  imply  in  the  least  that  we  refuse  to  grant  freedom 
of  navigation  on  the  Amazon;  it  is  simply  to  show  you  the  extreme  difficulty  of  achiev- 
ing a  complete  definition.  Since  we  wish  to  apply  the  principle  of  freedom  of  navi- 
gation, I  fail  to  see  why  we  do  not  state  the  question  fully;  in  other  words,  the  question 
is  to  accord  freedom  of  navigation  upon  all  navigable  rivers  giving  a  State  access  to 
the  sea.  I  do  not  know  whether  this  principle  is  acceptable,  but  we  for  our  part  accept 
it.  Having  reached  this  stage,  let  us  try  to  come  to  an  understanding  as  to  what  an 
international  river  is.  It  will  be  seen  at  once  that  there  are  various  classes  of  rivers, — 
those,  amongst  others,  for  which  treaties  are  in  force,  and  the  existing  regime  of  which 
we  cannot  alter  to  too  great  an  extent.  For  instance,  the  question  will  arise  of  inter- 
nationalising the  administration  of  these  rivers,  and  in  this  connection  we  shall 
encounter  principles  which  cannot  be  applied  to  all  rivers.  We  may  consequently 
accept  the  principle  of  freedom  of  navigation,  either  with  or  without  internationalising 
the  river  administration. 

In  these  circumstances  it  may  perhaps  be  better  to  begin  the  discussion,  as  pro- 
posed by  the  Italian  Delegation,  bearing  in  mind,  however,  the  ideas  put  forward  by 
the  Chilian  Delegation,  but  without  binding  ourselves  for  the  moment  to  distinctions 
and  classifications  of  too  liard-and-fast  a  nature. 

M.  TSANG-OU  (China;  speaking  in  French).  —  I  entirely  support  the  proposal 
of  the  Italian  Delegation,  but  I  am  afraid  that  we  should  be,  as  it  were,  working  in  the 
dark,  because  some  delegations  wish  the  Convention  to  apply  only  to  waterways  of 
general  international  concern,  and  others  wish  it  to  apply  to  waterways  both  of  general 
and  of  limited  concern.  Would  it  not  be  well  to  come  to  an  agreement  at  the  outset 
on  the  question  whether  the  Convention  is  or  is  not  to  apply  to  waterways  both  of 
general  and  limited  concern  ?  Otherwise  in  course  of  discussion  some  delegations  will 
take  a  very  wide  view,  under  the  impression  that  the  Convention  is  not  to  apply  to 
waterways  of  limited  concern,  whilst  others  will  take  a  very  restricted  view,  because 
they  are  under  the  impression  that  the  Convention  is  to  apply  to  all  navigable  water- 
ways. I  am  therefore  of  the  opinion  that  the  Italian  proposal  should  be  adopted, 
but  only  after  agreement  has  been  reached  upon  the  question  of  principle. 

M.  VALLOTTON  (.Switzerland  ;  speaking  in  French).  —  The  time  has  now  come 
when,  as  in  all  preliminary  discussions  of  this  kind,  it  may  be  said  that  everyone  is 
in  agreement,  subject  to  certain  reservations  on  questions  of  form.  The  German  Dele- 
gation agrees  with  the  Italian  Delegation  and  others  that  the  first  question  to  be 
settled  is  the  nature  of  the  basis  of  discussion.  The  experience  gained  at  Paris  and  upon 
other  similar  commissions  has  shown  that,  as  M.  Bignami  has  said,  in  order  to  produce 
satisfactory  results,  there  is  nothing  to  equal  the  discussion'of  text.  I  propose  there- 
fore that  we  should  agree  to  take  the  scheme  contained  in  the  Green  Book  as  the  basis 
of  our  discussions,  it  being  of  course  clearly  understood  that  general  discussions  will 
take  place  in  connection  with  the  articles  of  the  Green  Book.  By  this  method  we 
shall  be  compelled  by  force  of  circumstances  to  postpone  until  a  later  date  the 
consideration  of  points  with  regard  to  which  we  cannot  come  to  an  agreement  now. 
I  therefore  entirely  concur  in  the  proposal  which  I  venture  to  call  the  Germano- Italian 

(1)  See  p.  27. 
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proposal.  We  will  consider  substantive  law  together  with  the  general  principles, 
and  will  take  the  scheme  submitted  to  us  as  basis  for  this  discussion.  This  is  my 
proposal. 

The  CHAIRMAN  (speaking  in  French).  —  1  think  everyone  is  agreed  that  we  should 
at  once  proceed  to  consider  Article  1  of  the  Green  Book  Draft.  I  note  that  the  Italian 
proposal  has  already  obtained  the  support  of  a  larg(>  number  of  delegations.  In  these 
circumstances  I  propose  that  the  Committee  should  attack  Article  1,  which  is  the  most 
indigestible  morsel  of  our  meal. 

M.  TSANG-OU  (China;  speaking  in  French). — ...adopting  the  principle  that  this 
Convention  applies  to  international  waterways  of  general  concern  as  suggested  by 
M.  Vallotton. 


M.  MULLER  (Czecho-Slovakia;  speaking  in  French).  — When  a  draft  convention 
has  to  be  submitted  to  a  conference  for  its  approval,  it  is  customary  for  a  rapporteur 
to  be  appointed,  in  order  to  give  necessary  explanations  and  to  defend  the  scheme  in 
question.     I  therefore  request  that  a  rapporteur  be  appointed. 

The  CHAIRMAN  (speaking  in  French).  — The  Officers  of  the  Conference  have  had 
this  important  question  under  consideration  from  the  outset,  but  they  wished  in  the 
first  place  to  consider  the  situation.  I  think  that  we  can  now  proceed  to  make  this 
appointment. 

Mr.  H.  0.  MANCE  (Great  Britain).  —  I  think,  if  I  understood  the  Delegate  from 
Czecho-Slovakia  aright,  he  did  not  propose  to  select  a  rapporteur  to  report  to  the  ple- 
nary session  of  our  Conference,  but  suggested  that  someone  should  be  appointed 
to  defend  the  Green  Book.     In  the  absence  of  so  doughty  a  champion  as  M.  Lankas... 

The  CHAIRMAN  (speaking  in  French).  —  That  is  a  practical  idea,  and  on  behalf 
of  the  Officers  of  the  Conference  I  wish  to  thank  the  author  of  this  very  sound 
suggestion. 

You  will  all  remember  that  M.  Hostie,  who  is  present  here  as  a  member  of  the  Orga- 
nising Committee  of  the  Barcelona  Conference,  took  an  active  part  in  the  preparation 
of  the  Draft  Convention.  He  has  been  invited  by  the  League  of  Nations  to  take  part 
in  our  work  in  an  advisory  capacity  and  as  member  of  the  Organising  Committee,  In 
view  of  his  experience  and  the  fact  that  he  does  not  belong  to  any  delegation.  I  think 
that  he  would  be  the  person  most  naturally  indicated  to  interpret  the  spirit  of  the 
Draft.  I  therefore  propcse  to  the  Committee  that  M.  Hostie  be  asked  to  act  as  com- 
mentator of  the  Draft  Convention.  I  hope  that  in  making  this  suggestion  I  am  voicing 
the  general  feeling.  In  view  of  your  applause,  there  is  no  need  to  take  a  vote  on  the 
question. 

On  behalf  of  the  Committee,  I  ask  M.  Hostie  to  act  as  commentator  of  the  Draft 
Convention,  and  to  undertake  to  expound  it. 

M.  HOSTIE  (speaking  in  French).  —  I  am  deeply  honoured  by  the  difficult  task 
which  you  have  entrusted  to  me,  and  I  thank  you  very  cordially.  I  will  do  my  best  in  all 
modesty  to  supply  you  from  time  to  time  with  explanations  of  what  1  believe  to  have 
been  the  intention  of  the  authors  of  the  Draft,  without,  however,  incurring  reproach 
as  the  champion  of  a  gospel.  At  Paris  we  made  no  pretention  that  our  work  was  in- 
fallible, but  the  questions  which  are  to  be  dealt  with  here  were  certainly  debated  there 
exhaustively.  I  shall  therefore  try  from  time  to  time  to  show  you  the  reasons  which 
led  us  to  lay  before  you  the  solutions  contained  in  the  Green  Book  and  to  explain  to 
you  what  we  considered  to  be  their  essence. 
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DISCUSSION  OF  ARTICLE  1 


The  CHAIRMAN  (speaking  in  French). — Since  the  Committee  is  unannnously 
in  favour  of  proceeding  to  the  discussion  of  Article  1,  I  will  now  read  it  : 

Definition. 

In  applying  the  present  Convention,  the  following  are  declared  to  be  "international 
waterways"  : 

1.  All  parts  which  are  naturally  accessible  from  the  sea  of  a  waterway  which,  in  its  course, 
naturally  accessible  from  the  sea,  divides  or  crosses  different  States;  and  also  all  parts  of 
any  waterway  naturally  accessible  from  the  sea,  which  connect  with  the  sea  a  waterway 
included  in  the  above  definition. 

For  the  purposes  of  the  above  definition  it  is  understood  : 

a)  That  the  possibility  of  transhipment  from  one  vessel  to  another  is  not  excluded  by  the 
words  "accessible  from  the  sea"; 

b)  That  tributaries  are  to  be  considered  as  separate  waterways; 

(■)  Tliat  lateral  canals  constructed  in  order  to  remedy  the  defects  of  such  a  waterway  are 
assimilated  thereto. 

2.  Waterways  or  parts  of  waterways,  whether  natural  or  artificial,  expressly  declared 
as  being  placed  under  the  regime  of  this  Convention  in  unilateral  Acts  or  agreements  with 
the  consent,  in  particular,  of  the  State  or  States  under  whose  sovereignty  or  authority  the 
waterways  or  parts  of  waterways  in  question  are  situated. 

I  should  inform  you  that  various  amendments  have  been  submitted, — in  particular 
by  the  Netherlands,  Japan,  Great  Britain,  Portugal,  Italy,  India  and  China. 

M.  LELY  (1)  (Netherlands;  speaking  in  French).  —  In  Article  108  of  the  Treaty  of 
Vienna  it  is  laid  down  that  the  Powers  whose  territories  are  separated  or  traversed 
by  a  navigable  river  undertake  to  settle  by  mutual  agreement  all  points  connected 
with  navigation  upon  these  rivers ;  that  they  will  appoint  for  this  purpose  commissioners 
who  will  meet  at  latest  six  months  after  the  termination  of  the  Congress,  and  will  adopt 
as  a  basis  for  their  work  the  principles  laid  down  in  the  following  articles  In  Ar- 
ticle 116  ot  the  same  Treaty  it  is  stated  that  all  questions  referred  to  in  the  preceding 
articles  will  be  settled  by  a  series  of  regulations  which  will  also  include  all  points  which 
may  require  subsequent  decision.  In  my  opinion  the  Treaty  of  Vienna  did  not  declare 
any  rivers  to  be  directly  international,  because  for  this  purpose  a  system  of  regulations 
was  necessary,  but  according  to  the  proposal  now  before  us,  any  river  coming  within 
the  terms  of  the  definition  contained  in  Article  1  automatically  becomes  international. 
I  am  somewhat  doubtful  as  to  whether  it  is  desirable  to  internationalise  such  a  large 
number  of  small  rivers  of  very  slight  importance  for  navigation  Indeed,  I  am  of  opi- 
nion that  only  those  of  real  importance  should  be  declared  international.  This  is  my 
first  criticism. 

My  second  is  as  follows  : — Why  use  the  expression  natiiralh/  aciessible?  Of  what 
interest  to  us  is  the  natural  condition  of  a  river  ?  Moreover,  only  watercourses,  and 
not  canals  are  referred  to.  Why  should  the  latter  not  be  mentioned?  If  expenditure 
were  involved  only  for  canals,  I  could  understand  it,  but  this  is  not  so.  For  instance, 
the  canal  from  Amsterdam  to  the  Rhine  cost  several  tens  of  millions,  but  the  improve- 
iiiont  of  the  Rhine  also  cost  tens  of  millions.  Why  say  that  one  shall  be  international 
and  not  the  other?  I  fail  to  see  the  reason.  This  is  not  in  conformity  with  Article  2.5 
uf  the  Covenant,  which  makes  no  distinction  between  canals  and  rivers.  These  are 
the  principal  criticisms  which  I  wished  to  make  in  reference  to  Article  1. 

M.  POPESCO  (2)  (Roumania;  speaking  in  French). — This  morning  1  explaineil 
why  we  regard  it  as  almost  impossible  to  find  a  definition  which  will  cover  all  classes 
of  rivers.     For  this  reason  I  advocated  the  method  of  enumeration. 

In  Roumania  we  have  three  classes  of  rivers.     In  tiie  first  place  there  is  the  Danube 


(1)  See  text  ot  Netherlands  amendment,  p.  44. 

(2)  See  text  ot  Roumanian  amendment,  p.  45. 
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with  its  nioulhs.  The  Danube  is  an  international  river  of  general  concern.  In 
respect  to  this  river  we  are  prepared  to  affirm  the  principle  of  absolute  freedom  of  navi- 
gation and  equality  of  treatment.  Of  course  certain  restrictions  will  have  to  be  made 
with  regard  to  local  traffic  between  ports  of  the  same  country. 

Rivers  separating  two  countries  constitute  the  sicoiui  class.  The  Dniester  lies 
between  Roumania  and  Russia.  The  Dniester  is  a  large  river,  but  does  not  concern 
the  general  interests  of  non-ri|)arian  States  to  tlie  same  (;xtent.  We  fully  understand 
that  the  principle  ol  inttM'iKitionalisat  ion  as  applied  to  the  Danube  would  not  be  entirely 
the  same  as  for  the  Dniester,  though  of  coui'se  the  principle  of  freedom  will  lie  admitted 
wilh  reference  to  navigation  upon  these  rivers. 

In  the  third  class  are  purely  national  rivers,  that  is  to  say  those  which  flow  through 
the  territory  of  our  country  only.  On  these  rivers  also  we  are  prepared  to  allow  freedom 
of  navigation,  provided  that  this  navigation  is  regulated  according  to  Roumanian  law. 
Henv,  then,  are  three  classes  of  rivers,  all  quite  different  in  regard  to  the  application  of 
tlu'  principle  of  internationalisation.  We  do  not  have  to  make  distinctions  between 
them.  I  proposed  t  hat  for  the  moment  our  Convention  should  merely  deal  with  naviga- 
tion upon  rivers  of  general  international  concern  and  should  contain  a  stipulation  vsith 
regard  to  livers  involving  common  concern  only.  Further,  my  proposal  was  to  leave 
aside  for  the  moment  rivers  ol  purely  national  concern,  and  to  make  a  recommendation 
to  the  effect  that  the  great  principle  of  freedom  of  navigation  should  also  be  applied 
to  them. 

I  therefore  advocate  the  system  of  enumeration.  A  list  of  certain  rivers  would 
be  drawn  up.  This  would  obviously  not  present  any  difficulty,  since  the  rivers  which 
are  to  be  declared  of  general  international  concern  have  already  been  indicated  in  the 
Treaty  of  Peace.  Another  list  could  then  be  drawn  up  for  the  second  class  of  rivers, 
involving  limited  interests  only.  For  this  second  class  also  the  principle  of  freedom 
would  be  proclaimed.  Their  administration  would  be  quite  different.  The  task  of 
establishing  this  system  would  be  left  to  the  riparian  States.  Finally,  for  national 
rivers  a  recommendation  would  be  made ;  the  principle  of  freedom  of  navigation  would 
be  adopted,  but  would  be  administered  in  accordance  with  the  legislation  of  the 
country  concerned.     These  are  the  general  lines  of  our  proposal. 

The  CHAIRMAN  (speaking  in  French). — That  is  a  very  clear  statement.  It  has 
been  most  interesting  to  hear  the  views  of  the  Netherlands  and  Roumanian  Delegations. 
Though  they  stated  very  different  principles  they  have  agreed  to  adopt  the  system  of 
enumeration;  I  think,  however,  that  if  our  discussions  are  to  proceed  satisfactorily 
the  system  of  enumeration  should  be  explained.  You  are  aware  that  this  is  not  the 
system  adopted  in  the  Green  Book.  When  this  explanation  has  been  given  the  position 
will  become  clear.  The  Netherlands  and  Roumanian  Delegations  have  stated  their 
views,  but  I  do  not  know  the  views  of  the  other  delegations  on  this  point.  What  is 
the  opinion  of  the  French  Delegation? 

M.  LOISEAU  (France ;  speaking  in  French).  — -You  may  count  the  French  Delegation 
among  the  supporters  of  the  system  of  enumeration. 

M.  LELY  (Netherlands;  speaking  in  French).  —  All  waterways  which  are  already 
internationalised  may  be  enumerated,  so  to  speak,  en  bloc.  The  principle  of  enumera- 
tion would  be  retained,  even  though  all  these  rivers  were  not  enumerated  one  after  the 
other.     This  is  my  proposal. 

M.  TSANG-OU  (China;  speaking  in  French). — The  Chinese  proposal  is  as  follows  : 
The  Chinese  Delegation  sees  no  objection  to  accepting  the  definition  as  laid  down  in 
Article  1,  paragraph  i,  should  the  Conference  decide  that  internationalisation  has  been 
granted  in  order  to  afford  access  to  the  sea  to  a  landlocked  State.  In  this  case,  it  pro- 
poses that  the  words  accessible  to  the  sea  be  substituted  for  the  words  accessible  from 
the  sea,  and  that  the  High  Contracting  Parties  shall  consist  only  of  the  riparian  States 
without  the  possibility  of  assimilating  the  non-riparian  Stales  with  the  riparian. 

If,  on  the  other  hand,  the  Conference  were  to  decide  that  the  system  ot  infernatio- 
nalisalion  shotd  I  give  freedom  of  navigation  to  non-riparian  States,  the  Chinese  Dele- 
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gation  is  of  opinion  that  it  would  be  necessary  to  fix  a  certain  limit  to  the  tonnage 
transported,  in  order  that  the  navigation  of  non-riparian  States  should  not  injure  lotal 
navigation,  or  else  that  a  decision  should  be  arrived  at  that  the  transport  of  imports 
and  exports  shall  be  direct  without  transhipment  and  without  obstructing  the  esta- 
blisliiiMMit  of  public  towage  services  and  other  forms  of  monopolised  havdage.  Both 
tliese  cases  apply  to  international  rivers  of  limited  concern,  that  is  to  say  to  those  of 
which  the  High  Contracting  Parties  are  riparian  vState^,  who  wdl  frame  their  agreements 
in  accordance  with  the  principles  of  the  present  Convention  (particularly  Articles  5, 
b,  7,  8,  19,  20,  etc.). 

With  regard  to  international  rivers  of  general  concern,  the  Chinese  Delegation  pro- 
poses to  indicate  them  in  a  table  attached  to  the  present  Convention,  the  provisions 
of  which  apply  wholly  to  them.  I  think  that,  in  order  to  facditate  the  discussion, 
wc  should  know  to  which  rivers  these  Conventions  apply. 

The  CHAIRMAN  (speaking  in  French).  —  Do  you  support  the  system  of  enume- 
ration '.' 

M.  TSANG-OU  (China;  speaking  in  French). — Yes,  for  rivers  of  general  concern. 

The  CHAIRMAN  (speaking  in  French).  —  That  is  the  view  of  the  French  Dele- 
gation; for  other  rivers,  a  definition  would  be  given. 

M.  TSANG-OU  (China;  speaking  in  French).  —  Very  well. 

M.  SEELIGER  (Germany;  speaking  in  French).  —  I  wish  to  ask  for  an  explanation. 
Frequent  reference  has  been  made  to  rivers  of  general  concern.  Are  we  to  take  the 
map  of  the  world  and  point  to  those  which  are  of  general  concern?  And  if  we  discuss 
this  subject,  what  elements  constitute  this  general  concern?  I  can  well  imagine  that 
one  such  element  would  be,  for  instance,  the  amount  of  tonnage  conveyed  upon  a  river. 
Another  point  might  be  the  length  of  the  river.  There  are  many  other  elements  which 
might  constitute  a  river  of  general  concern.  We  might  also  take  as  a  basis  all  rivers 
which  have  already  been  internationalised  by  treaty.  The  Rhine,  the  Danube,  the 
Elbe  and  the  Oder  were  internationalised  by  the  Treaty  of  Peace.  The  German 
Delegation  wishes  to  know  whether  rivers  of  general  concern  are  to  possess  the  charac- 
teristics of  these  rivers.  I  would  ask  the  various  delegations  to  define  the  elements 
constituting  the  general  concern  which  is  to  form  the  basis  of  internationalisation. 

The  CHAIRMAN  (speaking  in  French).  —  The  question  has  been  very  clearly  put. 
I  imagine  that  those  who  advocate  the  system  of  enumeration  will  wish  to  answer  it. 

M.  POPESCO  (Roumania;  speaking  in  French).  —  In  the  answer  to  M.  Seeliger 
I  would  state  that  in  our  view  we  regard  as  rivers  of  general  international  concern 
those  which  have  been  indicated  as  such  by  the  Treaty  of  Peace,  and  which  are  to  ]>o 
administered  by  international  commissions,  including  representatives  not  only  of 
riparian  but  also  of  non-riparian  States. 

M.  LELY  (Netherlands;  speaking  in  French).  —  I  fully  understand  the  objection 
raised  by  the  German  Delegate.  It  is  quite  impossible  to  consider  size  only  when 
estimating  the  importance  of  a  river.  A  very  small  river  may  be  much  more  important 
than  a  large  waterway.  Some  very  shallow  rivers  carry  much  more  tonnage  than 
deep  rivers.  A  whole  collection  of  circumstances  must  be  taken  into  account  in  decid- 
ing whether  rivers  possess  an  international  or  a  national  character.  After  all,  it  is  a 
question  of  fact,  and  in  all  questions  of  fact  it  is  impossible  to  find  a  formula  which 
wdl  include  all  special  circumstances.  The  only  way,  therefore,  is  to  enumerate  them 
en  bloc  as  we  have  proposed. 

It  is  obvious  that  rivers  upon  which  navigation  has  been  declared  free  are  also  of 
considerable  importance.  It  seems  to  me  that  the  only  method  calculated  to  settle 
whether  they  are  international  rivers — the  only  simple  method — is  the  method  of 
enumeration.     I  think  it  would  be  difficult  to  find  any  other.     Once  the  principle  has 


—    57     — 

been  accepted  that  a  waterway  cannot  be  declared  international  without  the  consent 
of  the  State  or  States  through  which  it  passes,  it  becomes  difficult  to  adopt  a  general 
definition  dpclaring  all  other  rivers  international  without  the  consent  of  the  State  or 
States  through  which  they  pass. 

M.  SEEUGER  (Germany;  speaking  in  French).  —  Al  the  risk  of  seeming  tiresome 
I  am  compelled  to  state  that  all  these  explanations  do  not  entirely  satisfy  me.  I  agree 
with  the  Delegate  of  the  Netherlands  that  the  question  is  extremely  difficult.  But 
the  explanations  given  by  the  Roumanian  Delegate  cannot  be  regarded  as  sufficient. 
It  is  begging  the  question  to  say  that  we  are  trying  to  classify  rivers  of  general  concern 
ill  order  to  internationalise  them.  In  answer  to  my  question  which  rivers  are  of 
general  concern,  I  received  the  answer  :  Rivers  which  have  been  internationalised ; 
once  they  are  provided  with  an  international  commission  they  become  of  general  inter- 
national concern.  I  think  we  must  be  quite  clear  with  regard  to  the  elements  which 
cause  a  river  to  become  of  international  concern,  otherwise  we  shall  remain  in  a  vicious 
circle.  The  world  changes  very  rapidly.  Rivers  which  today  seem  small  will  in  five 
years  time  be  important  rivers,  displaying  considerable  shipping  activity.  There  is 
therefore  a  risk  that,  in  a  few  years  time,  you  will  be  obliged  to  change  the  interna- 
tional law  which  you  are  establishing  now. 

Even  if  we  adopt  the  method  of  enumeration,  it  would  be  well  to  settle  the  defi- 
nition of  a  river  of  general  concern.  I  have  ventured  to  make  certain  suggestions  in 
this  connection.  I  have  for  instance  proposed  that  the  volume  of  shipping  should  be 
taken  into  account,  taking  as  types  rivers  which  have  already  been  internationalised, 
such  as  the  Oder,  the  Rhine,  and  others.  It  is  not  logical  Lotake  as  our  starting-point  the 
assumption  that  rivers  possessing  an  international  administration  are  of  international 
concern.  We  must  make  our  deductions  from  the  other  end,  and  ascertain  the  charac- 
teristics of  these  rivers,  and  the  reasons  for  which  they  have  been  provided  with  an 
international  commission.  This  is  the  only  way  in  which  we  can  arrive  at  a  lasting 
definition. 

M.  Walter  ROSENTHAL  (Esthonia).  —  This  is  a  very  complex  and  difficult 
question.  Even  if  we  were  able  to  fix  a  hard-and-fast  line,  we  could  not  expect  it  to 
answer  the  purpose.  We  have  to  consider  that  every  river  is  a  living  organism.  Even 
a  strict  system  of  enumeration  is  not  so  satisfactory  as  a  definition.  Take  a  river 
like  the  Amazon,  which  is  perhaps  the  largest  in  the  world ;  whatever  its  size,  its  source 
is  as  small  as  that  of  any  little  unimportant  stream. 

M.  MONTARROYOS  (Brazil;  speaking  in  French).  —  When  1  suggested  to  the 
Committee  that  the  question  under  consideration  should  be  clearly  slated,  I  was 
under  the  impression  that  I  had  also  called  your  attention  to  the  principles  alluded 
to  by  the  German  Delegate,  in  regartl  to  which  he  has  called  for  explanations. 

In  order  to  ascertain  whether  a  river  is  of  importance  to  all  countries  from  the  point 
of  view  of  freedom  of  navigation,  we  must  surely  be  guided  by  the  following  charac- 
teristics. The  mere  fact  that  a  river  is  a  prolongation  of  the  free  high  seas  route, 
that  is  to  say,  that  it  flows  into  the  sea,  does  not  make  it  international.  In  spite  of 
this  fact,  the  river  may  remain  a  national  one.  In  this  connection  I  remember  having 
cited  a  typical  example.  The  river  Sao  Francisco,  which  has  been  thrown  open  to 
shipping  by  Brazil,  is  from  the  international  standpoint,  for  various  commercial  and 
political  reasons,  of  more  importance  than  certain  small  rivers  which  form  the  boundary 
between  two  States,  even  though  they  may  be  navigable.  We  must  not,  therefore, 
regard  international  rivers  as  those  which  pass  through  or  separate  several  countries. 
We  must  regard  the  question  from  the  point  of  view  of  shipping,  and  ascertain  whether 
from  this  point  of  view  the  river  possesses  a  greater  degree  of  importance.  My  pro- 
posal therefore  was  to  apply  the  principle  of  freedom  of  navigation  to  all  rivers.  The 
problem  consists  in  finding  means  of  opening  to  all  flags  all  navigable  waterways  whiih 
have  access  to  the  sea. 

("ertain  navigable  waterways  are  less  important  than  others.  That  they  are  less 
accessible  to  shipping  is  not  solely  due  to  certain  geographical  conditions,  but  also  to 
political  and  commercial  conditions  which  must  be  borne  in  mind.     Some  rivers  may 
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offer  great  facilities  for  navigation  and  yet  not  offer  such  great  commercial  advantages 
as  others. 

This  is  not  all.  In  a  few  years  time  the  situation  may  change.  A  river  which  we 
regarii  as  a  river  of  general  international  concern  may  become  less  important  than 
another  which  we  have  refused  to  class  among  those  of  general  concern.  Our  task, 
however,  is  to  create  a  permanent  system. 

How  is  the  question  to  be  solved  ?  Neither  definition  nor  enumeration  is  adequate. 
A  definition,  however,  will  enable  us  to  make  a  preliminary  classification,  and  indicate 
a  certain  number  of  rivers  of  general  concern  to  which  the  principle  of  freedom  of  navi- 
gation can  be  applied.  A  definition  is  less  exposed  to  changes  which  I  fear  would 
aiTect  an  enumeration.  At  all  events  an  enumeration  cannot  satisfy  everybody,  and 
it  involves  certain  dangers.  I  propose  that  the  Committee  should  adopt  as  a  general 
principle  that  all  navigable  waterways  should  be  open  to  sliipping;  this  is  the  piin- 
ciple  of  freedom  of  navigation  for  all  flags.  We  might  then  adopt  the  definition  con- 
tained in  the  Green  Book  with  regard  to  rivers  of  general  concern.  This,  I  repeat, 
would  enable  us  to  make  a  preliminary  enumeration.  Lastly,  the  Committee  might 
adopt  the  recommendation  contained  in  the  Preamble. 

Assuming  that  a  river  is  not  international  simply  because  the  principle  of  freedom 
of  navigation  has  been  applied  to  it,  it  would  be  better  to  substitute  the  expression 
rivers  of  international  concern  for  international  rivers  (1). 

The  conditions  of  navigation  upon  the  Amazon  are  as  free  as  upon  any  other  river 
whatsoever,  yet  this  great  waterway  will  never  be  an  international  river  as  viewed 
from  the  standpoint  usually  adopted.     It  will  always  remain  a  national  river. 

M.  WINIARSKI  (Poland ;  speaking  in  French).  —  In  order  to  estimate  at  its  proper 
value  the  scheme  submitted  to  us,  we  must  clearly  understand  the  object  at  which 
we  are  aiming.  I  would  venture  to  remind  the  Committee  of  the  undertaking  entered 
into  by  the  Powers  in  signing  the  Covenant  of  the  League  of  Nations.  The  following 
are  the  terms  of  Article  23  relating  to  the  question  under  consideration  : 

...  the  Members  of  the  League  :  ... 

(e)  will  make  provision  to  secure  and  maintain  freedom  of  communications  and  of  transit 
and  equitable  treatment  for  the  commerce  of  all  Members  of  the  League.  In  this  connection, 
the  special  necessities  of  the  regions  devastated  during  the  war  of  1914-1918  shall  be  borne 
in  mind. 

If  we  compare  the  proposal  contained  in  the  Covenant  with  the  scheme  submitted 
to  us,  I  contend  that  the  means  employed  go  far  beyond  the  object  aimed  at.  If  we 
were  content  to  abide  by  obhgations  we  might  limit  ourselves  to  the  Convention  on 
Transit  by  rail  and  water;  but  we  wish  to  go  further.  The  Polish  Delegation  has 
already  called  the  Conference's  attention  to  the  fact  that  provisions  which  appear  to 
deal  only  with  questions  of  navigation,  also  involve  the  settlement — a  matter  of  some 
importance — of  purely  economic  and  commercial  questions. 

By  adopting  this  scheme  we  shall  not  merely  revolutionise  international  law,  but 
a'so  international  economic  legislation.  It  is  impossible  to  foresee  the  results  of  this 
Convention.  As  I  have  said,  to  fulfil  the  obligations  undertaken  in  signing  the 
Covenant,  a  convention  upon  transit  will  be  quite  sufficient.  We  desire,  however, 
to  do  more, —  to  draw  up  a  standard  statute  for  international  rivers. 

I  agree  with  the  Delegates  of  the  Netherlands  and  of  Roumania,  that  there  is  no 
question  of  estimating  the  economic  or  political  importance  of  any  particular  river  for 
the  whole  world,  or  for  any  particular  country.  Political  importance  varies  from  day 
to  day;  economic  importance  may  also  vary.  The  one  thing  permanent  is  the  legal 
fact.  There  are  a  certain  number  of  legal  facts  to  act  upon.  There  are  a  number 
of  rivers  which  have  been  declared  international  by  international  treaty;  the  result 
of  this  internationalisation  has  been  that  non-riparian  States  have  been  permitted  to 
take  part  in  the  administration  of  these  rivers.  I  therefore  differ  from  the  Brazilian 
Delegate,  who  wishes  us  to  use  the  phrase  rivers  of  international  concern  instead  of 


(1)  The  Brazilian  Delegation  presented  the  following  amendment :  — Substitute  tiie  term  water- 
way of  international  concern  for  international  waterway  wherever  it  occurs. 
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international  rivers.  Our  object  is  the  same,  but  the  means  which  I  propose  are  dif- 
ferent. I  admit  that  to  proclaim  freedom  of  navigation  upon  a  river  is  not  the  same 
thing  as  to  internationalise  it,  but  I  think  it  better  to  use  the  phrase  international 
rivers,  because  the  statute  of  certain  rivers  constitutes  an  undeniable  legal  fact  which 
we  are  powerless  to  alter.  Our  Convention  cannot  classify  these  rivers,  which  have 
been  internationalised  as  rivers  not  of  international  concern. 


M.  VALLOTTON  (Switzerland;  speaking  in  French).  —  I  should  like  to  stale 
that  among  those  delegates  who  have  declared  themselves  in  favour  of  the  system 
of  enumeration,  only  two  are  really  in  favour  of  this  system.  1  have  listened 
with  great  pleasure  to  M.  Lely's  remarks.  The  disagreement  between  us  is  only  a 
question  of  words,  and  that  which  he  calls  the  system  of  enumeration  I  call  by  Ihc 
opposite  name. 

1  think  we  are  all  agreed  that  it  would  be  sufficienL  to  add  the  amendment  proposed 
by  the  Netherlands  Delegation  to  the  definition  as  drawn  up  at  Paris;  in  other  words, 
to  include  rivers  of  common  concern  as  a  second  category.  The  intention  of  the 
authors  of  the  Paris  scheme  was  to  institute  two  classes;  firstly,  waterways  which  are 
international  by  definition,  by  their  natural  conditions,  and,  secondly,  waterways 
which  are  international  with  the  consent  of  the  parties  concerned. 

M.  Lely  may  with  justice  criticise  the  second  portion  of  our  article,  which  will  not 
entirely  meet  his  wishes.  It  will,  however,  be  very  easy  to  satisfy  him  by  subdividing 
paragraph  2  of  Article  1.  There  is,  however,  one  point  upon  which  we  continue  to 
disagree  with  him.  He  is  not  prepared  to  admit  the  existence  of  waterways  which 
are  international  by  definition.  At  this  point  I  venture  to  ask  the  supporters  of  the 
system  of  enumeration  a  question.  Are  they  prepared — we  asked  our  colleague 
M.  Chargueraud  a  similar  question  at  Paris — to  provide  us  with  free  board  and  lodging 
in  this  delightful  town  of  Barcelona  while  we  draw  up  this  enumeration?  We  shall 
be  compelled  to  send  for  our  families  and  arrange  for  permanent  quarters  for  ourselves 
and  our  successors.  What  will  happen?  As  M.  Seeliger  has  remarked,  we  might 
call  upon  candidates  for  internationalisation  to  come  forward  as  volunteers.  I  rather 
doubt  whether  the  list  of  those  who  would  voluntarily  oiler  their  watercourses  for 
internationalisation  under  this  system  of  enumeration  would  be  very  large.  We  shall 
have  to  exert  ourselves  much  more  than  in  the  case  of  Article  10  of  the  Covenant  upon 
transit,  in  order  to  persuade  States  to  submit  the  names  of  watercourses  suitable  for 
internationalisation. 

Joking  apart,  however,  I  should  like  to  level  a  much  more  serious  objection  against 
the  system  of  enumeration.  In  my  opinion,  enumeration  is  a  political  measure  which 
is  bound  to  have  unfortunate  results  for  a  Conference  of  this  kind.  How  are  we  to 
agree  ?  Will  the  taking  of  a  vote  suffice  to  compel  a  State  to  allow  itself  to  be  included 
in  this  enumeration,  or  are  we  to  use  persuasive  means?  Persuasion  is  the  method 
contemplated  under  the  system  of  definition  in  the  form  proposed  by  us.  This  defi- 
nition is  not  perhaps  a  good  one,  but  it  possesses  the  advantagethat  it  does  not  forci- 
bly impose  upon  any  State  the  internationalisation  of  its  waterways.  Each  is  asked, 
after  duly  considering  the  natural  characteristics  of  its  waterways,  which  it  is  in  a 
position  to  know  better  than  anyone  else,  to  sign  and  adhere  to  this  convention  of  its 
own  free-will.  Moreover,  this  enumeration  appears  to  me  to  be  contrary  to  the  spirit 
of  the  Covenant.  The  Covenant  was  mentioned  just  now;  I  venture  to  quote  it  for 
the  purpose  of  drawing  from  it  conclusions  contrary  to  those  of  my  esteemed  neighbour 
the  Polish  Delegate. 

One  of  the  governing  principles  of  the  Covenant  is  to  establish  between  the 
Powers  not  de  facto  but  de  jure  equality;  to  pay  due  consideration  to  the  interests 
of  the  small  as  well  as  those  ot  the  powerful.  It  has  been  quite  rightly  said  that  a  lit  lie 
watercourse  which,  compared  with  the  great  rivers  of  Brazil,  is  a  mere  streamlet, 
may  be  of  very  great  importance.  Our  European  rivers  are  mere  rivulets  compared 
with  the  extraordinary  waterways  described  to  us  by  the  Brazilian  and  Colombian 
Delegates. 

In  my  opinion,  for  the  various  practical  reasons  which  I  have  pointed  out,  we 
should  not  waste  our  time  in  a  discussion  on  the  subject  of  enumeration  which  will 
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bp  both  fruitless  and  unpleasant.     I  therefore  beg  my  colleagues  not  to  insist  upon 
this  proposal  to  adopt  the  system  of  enumeration. 

M.  SEELIGER  (Germany;  speaking  in  French).  —  If  I  have  understood  the  Polish 
Delegate  aright,  he  said  that  the  Convention  which  we  are  now  discussing  is  based  upon 
the  Covenant  of  the  League  of  Nations,  and  he  is  afraid  that  the  Committee  would  be 
going  beyond  its  terms  of  reference  in  drawing  up  rules  for  navigable  waterways,  since 
the  Covenant  refers  only  to  freedom  of  communications.  I  would  like  to  draw  his 
attention  to  the  fact  that  a  clearer  and  more  definite  basis  for  the  Convention  is  to  be 
found  in  .'\rticle  338  of  the  Treaty  of  Versailles.  You  are  aware  that  the  Treaty  of 
Versailles  internationalised  certain  rivers.  It  also  laid  down  general  rules  in  Articles  332 
to  337  which  were  to  govern  this  internationalisation.  In  paragraph  1  of  Article  338 
the  Treaty  of  Peace  continues  as  follows  : — the  regime  set  out  in  Articles  332  to  337 shall 
be  superseded  by  one  to  be  laid  down  in  a  General  Convention  drawn  up  by  the  Allied 
and  Associated  Powers  and  approved  by  the  League  of  Nations,  relating  to  the  waterways 
recognised  in  such  Convention  as  having  an  international  character. 

It  is  on  this  paragraph  that  I  base  the  right  to  ask  you  what  elements  go  to  make 
up  the  international  character  of  navigable  waterways,  for  this  article  expressly  slates 
that  it  is  for  you  to  affirm  the  international  character  of  certain  navigable  waterways 
which  have  not  as  yet  been  internationalised,  and  because  the  Treaty  states  that  we 
are  to  apply  new  principles  which  are  to  be  enunciated  by  us  in  this  Convention 
upon  international  rivers.  1  was  under  the  impression  that  in  Article  1  we  were 
discussing  an  enumeration  and  not  a  general  definition.  In  order  to  prepare  a 
list,  it  seems  to  me  that  we  must  indicate  the  characteristics  which  constitute  an 
international  river.  This  is  the  point  I  wish  to  raise  in  connection  with  the  Article 
which  I  have  read. 

M.  POPESCO  (Roumania;  speaking  in  French).  —  I  think  that  we  shall  be  able 
to  find  a  large  number  of  the  desired  characteristics  by  considering  certain  rivers  of 
the  international  type.  Take  for  instance  the  Danube  as  an  example;  we  shall  at 
once  find  certain  characteristics  which  will  assist  us  in  the  enumeration.  It  is  a  river 
which  separates  several  countries  throughout  its  length  of  2,000  kilometres.  It  is 
accessible  from  the  sea  for  large  vessels,  and  also  possesses  navigable  tributaries  sepa- 
rating many  countries.  Here  are  a  number  of  characteristics  which  we  may  take  as 
a  guide  in  our  enumeration. 

M.  MONTARROYOS  (Brazil;  speaking  in  French).  —  I  am  afraid  that  I  do  not 
agree  with  the  Polish  Delegate,  but  I  think  that  our  disagreement  is  more  apparent 
than  real.  In  the  first  place  we  must  apply  Article  23  to  navigable  waterways.  We 
are  not  merely  trying  to  facilitate  transit  conditions.  In  accordance  wth  the 
Covenant,  we  must  make  conditions  of  freedom  of  navigation  and  of  transit  appli- 
cable to  waterways,  railways,  and  so  on.  Our  task  is  therefore  to  apply  freedom 
of  navigation  to  navigable  waterways.  In  these  circumstances,  and  with  reference 
to  the  question  of  defining  the  waterways  to  which  we  are  to  apply  this  principle,  it 
appears  to  me  that  the  Polish  Delegate,  when  he  says  that  we  must  recognise  a  legal 
fact,  namely,  the  existence  of  rivers  which  are  regarded  as  international  in  virtue  of 
certain  treaties,  is  narrowing  down  the  question  too  much.  We  are  not  here  to  legis- 
late for  rivers  which  arc  given  an  international  status  by  existing  treaties;  we  are  here 
to  do  something  more,  otherwise  it  would  not  have  been  worth  while  our  meeting 
together.  Of  course,  in  endeavouring  to  apply  freedom  of  navigation  to  the  greatest 
possible  number  of  rivers,  we  shall  recognise  existing  treaties;  and  rivers  designated 
in  them  as  international — perhaps  wrongly  so — will  also  be  included  But  the  main 
point  is  to  ascertain  to  what  other  rivers  freedom  of  navigation  is  to  be  extended.  In 
my  own  view  they  are  already  indicated,  nan\ely.  rivers  on  which  navigation  to  and 
from  the  s(!a  is  possible.  We  shall  then  establish  the  administration;  but  at  this  point 
I  would  express  my  regret  that  the  Swiss  Delegate  should  say  that  the  internationa- 
lisation of  rivers  involves  an  element  of  unpleasantness,  since  persuasion  or  compulsion 
must  be  used.     We  desire  to  establish  a  regime  of  freedom,  and  for  this  reason  the 
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won!  internationalise  is  had.  VVc  liave  no  wish  lo  inlernalionaiiso  rivers — on  this 
poinl  we  are  in  agreement  with  the  Polish  Delegates — in  the  sense  apparently  meant 
by  the  Swiss  Delegate.  We  wish  to  open  rivers  for  free  navigation  and  to  provide 
all  possible  lacilities  for  commerce,  but  we  do  not  wish  to  internationalise  the  admi- 
nistration of  these  rivers.  Let  us  make  this  point  clear.  We  wish  to  open  rivers,  when 
this  is  desired,  but  our  work  is  to  be  a  work  of  freedom. 

We  are  now  coining  to  the  question  of  enumeration  or  definition.  The  Gorman 
Delegate  has  quoled  an  article  from  the  Treaty  of  Versailles.  This  article  is  not  very 
easy  to  understand,  but  the  gist  of  it  is  as  follows,— a  general  definition  is  presumed  : 
and  to  this  is  added  : — 

...and  such  other  parts  of  these  river  systems  as  may  be  covered  by  a  general  definition. 
If  we  intend  to  abide  by  the  Treaty  of  Versailles  we  must  accept  the  idea  of  a  general 
definition.  In  short,  if  the  meaning  to  be  given  to  the  word  internationalise  is  that 
slated  by  the  Swiss  Delegate,  we  must,  not  attempt  to  internationalise  rivers;  if,  on 
the  other  hand,  you  regard  it  as  meaning  the  opening  of  rivers  for  free  navigation,  the 
accomplishment  of  a  work  of  freedom  and  finally  the  classification  of  these  rivers  in 
accordance  with  the  general  definition,  we  must  internationalise  them.  That  is  the 
idea. 


Mr.  H.  0.  MANGE  (Great  Britain).  —  1  should  like  to  refer  to  my  remarks  this 
morning,  as  to  the  meaning  we  attach  to  the  word  internationalisation.  I  think  this 
discussion  has  amply  shown  that  there  is  some  need  to  adopt  a  proposal  such  as  that 
suggested  by  the  Delegate  of  Brazil,  that  when  we  refer  to  a  river  to  which  a  certain 
regime  of  freedom  is  to  apply,  we  should  speak  of  a  liver  of  international  concern,  and 
we  can  leave  it  to  the  exponents  of  purely  international  administration  to  use  the  word 
international  by  itself.  I  hope  therefore  that  that  distinction  will  be  adopted,  because 
I  notice  that  this  afternoon  several  different  meanings  have  been  attached  to  the 
expression  international  waterway.  There  has  been  the  legal  meaning  mentioned  by 
the  Polish  Delegate;  the  Brazilian  Delegate  interpreted  it  in  one  speech  as  meaning  a 
waterway  giving  access  tothesea,  and  any  river  mentioned  in  treaties  in  another.  The 
Netherlands  Delegate  adopted  the  definition  which  we  propose  to  use  for  rivers  ot 
international  concern,  and  the  Roumanian  Delegate  used  sometimes  one  and  some- 
Limes  the  other.  The  only  other  point  I  think  it  is  necessary  to  make  to-night  is  that 
the  discussion  seems  to  have  shown  unmistakably  that  if  we  are  to  enumerate  we  must 
have  a  definition  to  define  the  principles  of  such  an  enumeration,  and,  in  that  case, 
if  we  have  a  definition,  there  is  no  need  for  an  enumeration. 

The  CHAIRMAN  (speaking  in  French).  —  ■  I  would  ask  General  Mance  to  explain 
a  Utile  farther. 


Mr.  H.  0.  MANCE  (Great  Britain).  —  The  first  point  was  simply  that  in  order  to 
malc(>  the  discussion  clear,  we  must  use  the  word  international  to  mean  one  and  the  same 
thing.  That  was  one  point.  The  second  point  was  with  reference  to  the  general 
question  which  we  have  been  discussing  this  evening,  namely,  whether  we  should 
adopt  a  general  definition  for  international  rivers,  or  have  a  list  of  international  rivers. 
In  this  connection  I  stated  that,  in  order  to  draw  up  the  list  of  international  rivers, 
there  must  be  a  definition  of  the  principles  on  which  that  list  should  be  founded,  and 
if  there  is  a  definition  of  such  principles  the  list  is  unnecessary. 

M.  HAAS  (Secretary-General  of  the  Conference;  speaking  in  French).  —  General 
Mance  considers  that,  in  order  to  avoid  any  confusion  with  regard  to  the  meaning  of 
the  word  international,  which  has  been  used  in  the  various  statements  made  with 
entirely  diflerent  meanings — sometimes  with  a  legal  meaning,  sometimes  in  an  eco- 
nomic sense,  and  so  forth — and  in  order  to  make  it  quite  clear  that  there  is  no 
question  oi  international  administration,  but  merely  a  question  of  rivers  which 
are  recognised  as  possessing  characteristics  admitting  ot  the  institution  of  freedom 
of  navigation — General  Mance,  I  repeat,  is  fully  in  agreement  with  the  Brazilian 
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suggestion  that  the  term  rivers  of  international  concern  should  be  used,  as  proposed  in 
the  preliminary  texts  which  serve  as  a  basis  for  the  Green  Book. 

The  second  point  put  forward  by  General  Mance  is  an  entirely  different  one.  It 
is  that,  if  we  intend  to  proceed  by  the  method  of  enumeration,  we  must  begin  by 
arriving  at  an  agreement  with  regard  to  the  principles  on  which  this  enumeration  is 
to  be  based.  General  Mance  added  that  if  we  are  obliged  to  define  these  principles 
we  must  have  a  definition;  and,  if  we  have  a  definition,  it  is  not  worth  while  making 
an  enumeration. 

The  meeting  adjourned  at  7.30  p.m 


THIUD   MEETING   OF   TllK    COMMITTEE 


ON 


NAVIGABLE  WATERWAYS 

(Thursday,  March  31st,  1921,  at  10.30  a.m.) 


DISCUSSION    OF    ARTICLE    1    (CONTD.) 

The  meeting  opened  with  M.  Adatci,  Vice-President  of  the  Conference,  in  the  Chair. 

DISCUSSION  OF  ARTICLE  1  (Contd.) 

The  CHAIRMAN  (speaking  in  French).  —  In  the  course  of  our  meeting  yesterday 
evening,  after  the  contribution  made  to  the  discussion  by  our  colleague  M.  Seeliger, 
the  German  Delegate,  who  gave  us  such  a  clear  statement  regarding  the  essence  of  the 
problem  before  us,  the  situation  suddenly  became  clearer  and  we  were  able  to  proceed 
with  the  discussion  with  a  clear  grasp  of  the  points  at  issue. 

I  myself  was  extremely  grateful  to  everyone  for  the  candour  and  high  tone  of  the 
arguments  put  forward  on  all  sides, — -arguments,  which  were  imbued  with  a  thoroughly 
conciliatory  spirit.  My  only  regret  is  the  absence  of  our  colleague  and  friend, 
M.  Chargueraud,  whom  I  still  regard  as  the  father  of  the  system  of  enumeration. 
His  absence  is  a  great  loss  in  our  Committee.  I  noted  last  night  that  the  majority 
of  the  meeting  inclined  in  favour  of  the  system  of  definition.  I  feel  that  if 
M.  Chargueraud  had  been  with  us,  he  would  have  been  able  to  bring  to  bear  the 
whole  force  of  his  arguments  and  his  convictions,  and  would  thereby  have  enabled 
us  to  go  more  deeply  into  this  fundamental  question. 

M.  REINHARDT  (Austria;  speaking  in  French).  —  In  the  course  of  our  discussion 
yesterday  we  heard  spoken  what  we  have  already  read  in  the  Green  Book  Report. 
Though  we  have  not  yet  found  a  formula,  we  nevertheless,  as  our  distinguished  Chair- 
man has  said,  have  made  considerable  progress.  We  have  found  our  bearings,  and 
in  such  matters  this  is  the  main  point.  Two  systems  have  been  proposed, — the  system 
of  definition  and  the  system  of  enumeration.  Naturally  each  of  these  two  systems 
claims  a  number  of  supporters,  but  as  General  Mance  said  yesterday,  in  order  to  be 
able  to  prepare  a  list  we  must  in  the  first  place  know  what  this  list  is  to  contain,  and 
for  this  purpose  some  sort  of  definition  is  necessary;  therefore  definition  is,  in  fact, 
I  lie  first  step,  and  enumeration  the  second.  We  cannot  eliminate  definition  by  substi- 
l  iiliug  for  it  the  system  of  enumeration.  In  my  opinion,  therefore,  we  cannot  dispense 
with  definition.  However  we  proceed,  we  shall  eventually  come  to  the  point  when 
a  definition  is  necessary.  Definition  involves  difficulties;  this  became  apparent  during 
the  meetings  of  the  preparatory  committee.  We,  however,  are  in  a  much  better 
position,  because  we  have  a  definite  scheme  to  discuss.  It  seems  to  me  that  the  only 
way  of  bringing  our  work  to  a  successful  conclusion  is  to  proceed  to  consider  this 
scheme  and  to  adopt  it  as  the  basis  of  discussion. 

It  is  extremely  dilficult  to  formulate  the  criteria  proposed,  especially  that  relating 
to  the  amount  of  shipping.  This  phrase  resembles,  if  I  may  use  the  simile,  a  piece  of 
elastic  v/Jiich  may  be  stretched  or  contracted  at  will.  It  is  a  very  fortunate,  therefore, 
that  this  expression  does  not  appear  in  the  scheme  under  discussion.  It  will  be  readily 
understood  from  what  1  have  said  how  difficult  it  would  be  to  adopt  it  as  a  criterion. 
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Two  considerations  contribute  to  form  the  international  character  of  a  river, — 
natural  access  from  the  sea  and  the  fact  that  the  navigal)le  waterway  separates  or 
crosses  different  States.  Taking  these  two  factors  as  a  basis  for  our  definition,  surely 
it  would  be  logical  to  say  that  all  waterways  iulfdling  these  conditions  are  international 
waterways.  Moreover,  I  see  no  reason  why  this  interpretation  of  paragraph  1  should 
not  also  be  applied  to  tributaries. 

The  CHAIRMAN  (speaking  in  French).  —  Is  it  your  view  that  we  should  proceed 
to  consider  Article  1  forthwith,  and,  for  the  time  being,  put  on  one  side  the  system 
of  enumeration? 

M.  REINHARDT  (Austria;  speaking  in  French).  —  In  conclusion  I  will  propose 
that  the  Committee  take  this  definition  as  the  basis  of  disrussion  for  Article  1. 

M.  ALVAREZ  (Chile;  speaking  in  French).  —  During  this  discussion  of  Article  1 
an  attempt  has  been  made,  if  not  to  show  incompatibility,  at  any  rate  to  draw  a  dis- 
tinction, which  does  not  in  reality  exist,  between  enumeration  and  definition. 

In  the  first  place,  undoubtedly,  we  must  define  what  we  mean  by  an  international 
river;  otherwise  it  will  be  impossible  to  come  to  an  agreement.  But  the  definition 
by  itself  will  not  suffice,  since  many  of  the  Committee  seem  to  be  of  opinion  that  the 
same  regime  should  not  be  applied  to  all  international  rivers.  A  distinction  must 
therefore  be  drawn  between  the  various  rivers. 

In  the  statement  which  I  made  yesterday  (1)  I  upheld  the  view  that  the  distinction 
to  be  applied  should  be  based  upon  existing  factors.  I  proposed  that  rivers  should 
be  divided  into  three  classes.  Alter  defining  an  international  river,  we  should  proceed 
to  enumerate  international  rivers  of  the  first  and  third  classes  on  account  of  their 
greater  importance.  It  would  not  be  necessary  to  enumerate  those  of  the  second 
class,  since  this  class  would  consist  of  all  those  which  belong  neither  to  the  first  nor 
the  third. 

To  sum  up, — I  do  not  think  there  ih  any  contradiction  between  definition  and  enu- 
meration; after  having  stated  the  teims  of  the  definition,  it  would  be  necessary  to 
make  an  enumeration  or  classification. 

ADMIRAL  PRICA  (Serb-Croat-Slovene  State;  speaking  in  French).  —  AVhen 
I  tried  to  formulate  a  definition,  and  examined  the  factors  suggested  by  General 
Mance  and  M.  Seeliger,  I  came  to  the  conclusion  that  the  difficulty  of  our  task 
arose  from  the  fact  that  the  Draft  Convention  confuses  navigation  and  commerce. 
We  claim  freedom  of  navigation  generally,  and  in  the  same  breath  proceed  to  fix  import 
and  export  duties;  for  this  reason  our  work  has  no  clear  and  definite  starting-point. 
This  fact  is  also  responsible  for  the  prolonged  discussions  and  everlasting  questions  : 
What  is  the  aim?  What  do  we  wish  to  internationalise?  In  my  opinion  the  question 
at  issue  is  freedom  of  navigation,  and  also — and  more  especially — freedom  of  commerce. 
For  the  sake  of  clearness,  however,  we  must  separate  these  two  points. 

The  principles  of  freedom  of  navigation  can  be  very  speedily  defined.  For  instance, 
taking  as  a  basis  the  right  of  landlocked  States  to  have  free  access  to  the  sea,  and  the 
right  of  non-riparian  States  to  have  free  access  to  landlocked  States,  and  assuhiing 
that  we  wish  to  define  freedom  of  navigation  on  the  basis  of  these  rights,  we  could 
very  speedily  find  a  suitable  formula.  For  instance,  we  might  say  that  any  navigable 
waterway  which  serves  several  States  as  a  means  of  communication  with  the  sea  shall 
be  regarded  as  an  international  waterway.  I  think,  of  course;  that  no  riparian  State 
can  be  forced  to  renounce  its  territorial  rights,  and  that  it  will  continue  to  exercise 
them  whether  the  waterway  is  internationalised  or  not.  No  distinction  will  be  made 
in  the  treatment  aflorded  to  flags  of  the  Contracting  Parties  upon  an  internationalised 
waterway  thus  defined.     Such  would  be  the  general  principles  of  freedom  of  navigation. 

The  question  oi  ports  must  be  approached  in  such  a  way  that  no  riparian  State 
will  be  compelled  to  afford  the  same  treatment  to  foreign  flags  as  to  its  own  flag.  This 
is   a   consequence   of  territorial   law.     For   instance,   should   a    State    authorise    a 


(1)  See  p.  46. 
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oominei'ciul  coinpany  of  its  own  nationals  lu  conslrucl  special  (lo(  ks  on  llie  shore  lor 
its  vessels,  or  should  it  reserve  a  specially  favourable  situation  for  the  landing- 
stage  for  vessels  of  its  nationals,  can  that  State  l)e  bounci  to  alTord  the  same 
privilege  to  foreign  vessels?  I  think  not,  I'or  its  own  citizens  have  duties  to 
perform  towards  the  State  which  are  not  binding  upon  foreign  nationals,  and  they 
therefore  have  the  right  to  demand  more  favourable  treatment  from  their  own 
State.  We  might,  however,  stipulate  that  no  differentiation  should  be  made 
between  the  nationals  of  different  foreign  States  except  when  the  riparian  States 
of  one  and  the  same  river  mutually  concede  certain  privileges  to  vessels  flying  their 
respective  flags  upon  reciprocal  conditions. 

The  principle  oi  freedom  of  commerce  is,  liowever,  very  different  from  the  principle 
of  freedom  of  navigation.  This  constitutes  the  greatest  difficulty  in  our  work.  This 
is  the  Achilles'  heel  of  the  Draft  Convention,  which  in  Article  2  affirms  the  free 
exercise  of  navigation,  but  in  Article  o  lays  down  that  this  right  shall  entail  com- 
plete equality  for  the  sul)jects,  property  and  flags  of  all  Contracting  Parties.  This  is 
no  longer  navigation, — it  is  commerce;  it  is  subjecting  the  import  and  export  trade 
of  a  State  to  special  rules.  This  is  a  task  which  has  not  hitherto  been  attempted. 
Perhaps  we  can  Tind  a  practical  formula  for  this  also;  at  any  rate  let  us  try! 

In  making  these  remarks  my  sole  object  has  been  to  bring  to  your  notice  the  dif- 
ference between  freedom  of  navigation  and  freedom  of  commerce,  and  to  emphasise 
the  fact  that  we  shall  attain  our  object  more  easily  and  directly  if  we  speak  quite 
openly  of  navigation  and  commerce  and  clearly  distinguish  between  the  two, — ^in  other 
words,  if  we  speak  on  the  one  hand  of  vessels,  flags  and  crews,  and  on  the  other,  of 
cargo,  passengers  and  goods.  If  we  confuse  all  these  by  using  the  expression  navi- 
fiittion,  I  fear  that  we  shall  not  find  the  desired  formula.  At  all  events  I  very  much 
doubt  whether  the  position  would  be  clear  to  captains  and  ship-owners,  or  to  harbour- 
masters and  Customs  officials. 

M.  PLANAS-SUAREZ  (Venezuela;  speaking  in  French).  —  In  the  opinion  of  the 
Venezuelan  Delegation,  the  system  of  definition  raises  great  difficulties.  It  is  impos- 
sible to  formulate  a  definition  without  encroaching  upon  the  independence  and  sove- 
reignty of  States.  In  the  first  place  we  must  state  the  principle  involved,  and  recog- 
nise the  two  aspects  from  which  rivers  must  be  regarded,  namely  the  sovereign  rights 
exercised  over  them  by  States  and  freedom  of  navigation. 

The  provisions  of  the  Congress  of  Vienna  have  often  been  misunderstood  and  inter- 
preted in  a  manner  at  variance  both  with  their  letter  and  spirit.  An  attempt  has- 
been  made  to  regard  them  as  involving  an  absolute  right,  whereas  they  are  merely 
the  expression  of  a  liberal  principle  which  has  been  generally  accepted,  and,  in  practice, 
are  completely  dependent  for  their  application  upon  agreements  between  the  States 
concerned,  to  special  provisions  and  to  a  series  of  regulations,  due  regard  being  paid 
to  the  special  circumstances  on  each  river  and  of  the  countries  through  which  it  passes. 
.•\s  may  readily  be  seen,  the  fallacy  consists  in  regarding  a  duty  which  is  only  of  a  moral 
nature  asalegalduty  incunibentupona  particular  State,  and  in  regarding  as  a  right  a  pri- 
vilege which  can  only  be  accorded  with  due  regard  to  the  mutual  interests  of  countries 
concerned.  It  would  be  impossible  to  imagine  an  international  act  affording  special 
privileges  to  one  of  the  Contracting  Parties  and  injuriously  affecting  the  rights  and 
aspirations  ot  the  other,  except  in  the  case  of  a  State  vanquished  in  war. 

With  regard  to  rivers  passing  through  more  than  one  country,  special  note  should 
lie  made  of  the  fact  that  the  position  of  an  upstream  State  can  in  no  circumstances 
constitute  a  disadvantage,  but  is  on  the  contrary  in  its  favour.  It  follows,  therefore, 
that  the  State  which  owns  the  lower  waters  of  a  river  cannot  be  subjected  to  a  ^rvitude 
or  bound  by  obligations  which  conflict  with  its  rights  of  territorial  jurisdiction  or 
with  its  own  sovereignty.  It  is  inconceivable  therefore  that  a  State  should  at  any 
period  of  its  existence  renounce  its  proprietary  rights.  It  is  sole  mistress  of  its  water- 
ways as  of  its  communications  on  land,  even  though  special  circumstances  whicli  are 
usually  dealt  with  by  public  treaties  afford  to  neighbouring  States  facilities  for  using 
these  routes  in  their  own  interests  in  return  for  equitable  compensation.  Obviously 
an  exception  must  be  made  in  cases  where  internal  navigable  waterways  have  been 
I  brown  open  to  international  shipping  by  spontaneous  act  of  the  sovereign  Power, 
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as  has  boon  iloiio  by  us  to  a  certain  extent  on  the  river  Orinoco  and  Lake  Maracaibo. 
Aparl  frmn  I  his,  however,  conventional  law  applies. 

As  long  ago  as  1859.  Venezuela  and  Brazil  signed  a  treaty  on  inland  navigation 
based  on  the  utmost  possible  degree  of  freedom.  With  Colombia  we  took  the  initiative 
in  opening  negotiations  for  the  conclusion  of  a  navigation  treaty  based  on  principles 
of  equity  and  mutual  advantage.  In  all  her  constructive  legislation  and  in  all  Ireaties 
concluded  by  her,  the  Republic  of  Venezuela  has  affirmed  in  the  widest  sense  the  prin- 
ciple which  was  subsequently  enunciated  in  Article  23  (e)  of  the  Covenant,  but  1  wish 
to  state  clearly  that  my  country  will  not  accept  any  conditions  which  conflict  with 
its  sovereignty,  and  in  the  name  of  this  sovereignty  it  maintains  that  rivers  whic  h  pass 
through  its  territory  are  now  and  for  all  time  the  exclusive  property  of  the  State.  Any 
stipulation  to  be  signed  by  Venezuela  with  regard  to  navigation  upon  rivers  passing 
through  her  territory  must  embody  recognition  of  the  truth  of  this  indisjjutable  prin- 
ciple. Having  stated  the  principle  upheld  by  Venezuela  with  regard  to  inland  navi- 
gation, I  should  be  very  glad  if  this  Conference  could  see  its  way  to  lay  down  side  by 
side  with  the  principle  that  the  regime  to  be  applied  to  rivers  must  be  based  upon  freedom 
of  navigation,  a  further  principle  that  riparian  States  alone  are  competent  to  regulate 
navigation  upon  rivers  situated  in  or  flowing  through  their  territory,  and  that,  with  a  vie\i' 
to  the  better  working  of  rivers  of  common  concern,  the  riparian  States  should  come  to  an 
understanding  with  regard  to  the  regime  to  he  established. 

M.  MASENG  (Norway;  speaking  in  French).  - —  My  country,  Norway,  owing  to  the 
part  played  by  her  in  maritime  transport,  takes  a  great  interest  in  the  discussions  upon 
this  Convention.  1  should  also  like  to  say  a  few  words  with  regard  to  the  question 
discussed  yesterday  evening,  which  is  of  fundamental  importance  to  the  whole  Conven- 
tion. 

Yesterday  eening  we  listened  principally  to  the  views  of  those  in  favour  of  the 
system  of  enumeration.  Nevertheless,  while  listening  to  the  arguments  of  the  delegates 
who  favour  this  method,  1  observed — end  this  is  worthy  of  particular  notice — that 
the  supporters  of  the  system  of  enumeration  are  actuated  by  entirely  different  aims 
and  motives.  Tp  to  a  certain  point  they  agree.  The  Netherlands  Delegation  desires 
a  very  liberal  regime  to  be  applied  to  a  certain  number  of  important  waterways  which 
have  already  been  declared  free  by  special  acts.  The  Roumanian  and  Polish  Delegates 
also  w'ish  a  regime  of  freedom  to  be  applied  to  a  certain  number  of  waterways  of  general 
international  concern  which  possess  commissions  composed  of  delegates  from  non- 
riparian  States  as  well  as  from  riparian  States.  This  applies  to  a  limited  number  of 
rivers  upon  which  freedom  of  navigation  has  already  been  introduced  in  virtue  of 
special  acts.  So  long  as  it  is  a  question  of  rivers  upon  which  freedom  of  navigation  is 
already  guaranteed,  the  supporters  of  the  enumerative  method  are  in  agreement.  But 
this  is  not  the  point  which  mainly  concerns  us.  This  point  is  the  regime  to  be 
applied  to  rivers  which  are  not  internationalised  by  special  acts,  and  upon  which 
freedom  of  navigation  is  not  yet  guaranteed  by  such  special  acts. 

We  must  decide  whether  we  w'ish  to  make  a  step  forward  or  not.  In  regard  to 
this  question,  the  supporters  of  the  enumerative  method  are  entirely  in  opposition. 
The  Netherlands  Delegation  desires — and  this  is  the  important  point — that  treatment 
equal  to  that  accorded  to  nationals  should  be  appHed  to  subjects  of  all  States  upon 
all  existing  waterways,  not  only  the  class  which  has  been  called  common  rivers  to 
distinguish  them  from  rivers  of  general  international  concern,  but  also  upon  nationtl 
rivers — in  other  words,  the  utmost  conceivable  degree  of  liberty.  The  Roumanian  and 
Polish  Delegations,  on  the  other  hand,  consider  that  the  so-called  common  rivers  are 
the  comfnon  property  of  riparian  States  and  that  the  latter  are  entitled  to  dispose  of 
them  as  they  may  think  best  suited  to  their  own  interests.  As  regards  these  rivers, 
they  simply  wish  to  express  a  hope  that  the  principle  of  freedom  will  be  applied  as 
far  as  possible, — a  suggestion  which  is  not  worth  very  much.  With  regard  to  national 
rivers,  these  delegations  are  not  prepared  to  accept  any  restrictions  upon  the  sove- 
reignty of  riparian  States.  Between  these  two  extremes  which  are  at  variance  except 
with  regard  to  the  formal  question  of  the  method  of  enumeration,  it  will,  I  think,  be 
advisable  and  in  conformity  with  the  spirit  of  the  Covenant  to  adopt  a  compromise, 
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in  other  words,  something  wliich  is  neillier  so  protectionist  as  the  proposals  of  the 
Polish  and  Roumanian  delegates,  nor  so  liberal  as  the  Netherlands  programme.  In 
ordor  to  guarantee  freedom  of  communications  as  laid  down  in  the  Covenant,  we  must 
take  measures  to  ensure  that  navigation  shall  be  free,  not  only  where  such  freedom 
has  already  been  accorded  under  special  agreements,  but  also  generally  upon  rivers 
passing  through  more  than  one  State,  or  purely  national  rivers  which  may  be  regarded 
as  possessing  an  international  character.  If  the  question  be  regarded  in  this  light, 
it  is  obvious  that  no  contradiction  exists  between  the  two  methods  of  enumeration  and 
definition.  If  we  wish  to  make  a  step  forward  and  enumerate  rivers  which  have  not 
hitherto  been  internationalised  by  special  acts,  we  must  obviously  establish  a  criterion 
for  such  rivers.  We  cannot  avoid  a  definition  and  we  must  therefore  fall  back  upon 
the  Green  Book. 

The  CHAIRMAN  (speaking  in  French).  —  Your  hearty  applause  shows  that  this 
interesting  speech  has  thrown  considerable  liglit  upon  the  question,  and  I  think  that 
1  shall  be  interpreting  the  unanimous  wishes  of  the  Committee — I  do  not  think  that 
MM.  Lely,  Popesco  and  Wielowieyski  have  any  objection — in  proposing  that  we  take 
the  system  of  definition  as  a  provisional  basis. 

M.  WINIARSKI  (Poland;  speaking  in  French).  —  I  would  avail  myself  of  the 
Chairman's,  invitation  to  opportunity,  point  out  that  we  have  been  credited  with 
intentions  which  are  not  ours.  What  the  Norwegian  Delegate  has  said  was  said  to 
me  yesterday  by  another  delegate.  You  only  admit  freedom  of  navigation,  he  said 
to  me,  upon  international  rivers  properly  so-called.  This  is  a  misunderstanding. 
On  March  23rd,  the  Polish  Delegation  said  that  it  was  prepared  to  make  any  conces- 
sions and  any  sacrifices.  The  Polish  Delegation  is  opposed  to  the  system  of  definition 
because  it  involves  uniformity,  and  1  think  that  in  international  affairs,  when  it  is 
a  question  of  settling  such  diverse  questions,  uniformity  is  a  chimera  which  may 
involve  an  element  of  danger  for  certain  States,  and  will  only  benefit  a  limited  number. 
During  our  discussions  at  Paris  we  were  obliged  to  supplement  freedom  of  navigation, 
not  only  by  equality  of  treatment  as  between  riparian  States,  but  also  by  the  granting 
of  national  treatment  on  the  part  of  riparian  States  to  all.  This  equality  is  not  based 
upon  reciprocity.  Nevertheless  it  appears  to  me  that  reciprocity  should  be  the  basis 
of  any  international  administration.  We  are  now  making  a  certain  number  of  riparian 
States  concede  something  for  the  exclusive  benefit  of  other  States;  there  can  be  no 
reciprocity  in  this  if  we  treat  in  a  uniform  manner  all  rivers,  regardless  of  the  different 
conditions  of  each.  The  granting  of  national  treatment  implies  questions  of  an  exclu- 
sively commercial  and  economic  nature.  The  Green  Book  itself  has  had  to  admit 
that  it  is  impossible  simply  to  establish  the  principle  of  freedom  of  navigation  and 
nothing  else,  if  a  uniform  system  is  desired.  This  is  the  principal  defect  of  the  system 
of  definition. 

There  are  still  other  objections.  If  we  accept  the  principle  of  a  uniform  regime, 
the  regime  applicable  to  common  rivers  will  be  dependent  upon  the  consent  of  all  States 
Members  of  the  League  of  Nations,  and,  in  the  words  used  by  M.  Chargueraud  at  the 
Plenary  Conference  (2),  this  is  absolutely  inconceivable.  If  a  State  possesses  a  national 
waterway  it  may,  in  granting  freedom  of  navigation,  establish  any  regime  which  it 
may  think  fit,  but  if,  by  some  accident  of  political  geography,  this  river  coincides  with 
a  frontier  for  a  few  kilometres,  the  two  States,  which  are,  if  you  like,  the  co-proprietors 
or  neighbours  of  this  river,  must  obtain  the  consent  of  all  States  throughout  the  world. 
1  will  go  even  farther — this  point  was  also  emphasised  at  Paris — it  is  not  only  a  ques- 
tion of  laying  down  a  principle,  as  was  done  in  the  Treaty  of  Vienna,  which  has  been 
so  misconstrued ;  it  is  also  a  question  of  organising  a  series  of  sanctions  which  have 
not  hitherto  existed.  The  establishment  of  a  uniform  regime  does  not  merely  imply 
giving  to  all  States  a  legal  interest  in  every  common  river,  no  matter  how  unimportant 
it  may  be,  but  also  provides  them  with  legal  means  for  laying  every  dispute  before 
the  League  of  Nations.     You  will  readily  see,  therefore,  what  unending  legal  proceed- 


(1)  See  p,  17. 

(2)  See  p.  2S. 
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ings  may  result  from  this  provision.  It  has  been  said  thai  if  we  do  not  make  a  uniform 
regime  we  might  just  as  well  go  home,  because  international  rivers  already  possess 
navigation  acts.  Hitherto,  however,  I  believe  that  the  navigation  commissions  of 
several  rivers  have  met  and  have  not  been  able  to  come  to  an  agreement,  it  has  been 
decided  to  postpone  the  whole  question  until  the  general  lines  of  the  provisions  to  be 
drawn  up  for  each  particular  river  have  been  laid  down  by  the  Convention.  1  main- 
tain my  view  that,  in  regard  to  the  method  to  be  applied,  the  system  of  enumeration 
IS  the  only  practical  one,  and  that  the  system  of  definition  involves  insurmountable 
difficulties.  However,  since  the  Chairman  wishes  us  to  make  an  attempt,  we  shall 
soon  see. 

The  CHAIRMAN  (speaking  in  French).  —  We  are  very  grateful  to  M.  Winiarski 
for  his  clear  and  interesting  statement  of  hi.-:  point  of  view.  He  has  used  some  forcible 
arguments,  but,  subject  to  the  reservations  arising  out  of  his  speech,  he  said  in  conclu- 
sion that  he  was  not  unwilling  to  join  us  in  entering  upon  a  provisional  discussion 
of  the  system  of  definition,  in  other  words,  of  Article  1. 

The  meeting  adjourned  at  11.30  a.m. 
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DISCUSSION    OF    ARTICLE    1    (CONTD.) 

The  meeting  opened  •.vith  M.  Adatci,  Vice-President  of  the  Conference,  in  the  Chair. 

DISCUSSION  OF  ARTICLE  1  (Contd.) 

Sir  Louis  KERSHAW  (India).  —  Among  so  many  experts  I  feel  some  hesitation 
in  speaking,  JJiil  iislcning  !o  uur  ;!iscussion  during  llie  last  two  days  I  have  felt  consider- 
able doubt  in  my  own  mind,  arising  from  the  confusion  which  General  Mance  pointed 
out  yesterday,  between  the  terms  regime  and  administration.  I  thought,  it  might 
perliaps  simplify  our  discussions,  and  that  in  the  Convention  itself  it  might  be  pos- 
sible to  draw  a  distinction,  if  when  we  spoke  of  freedom  of  navigation  we  did  not 
use  the  words  international  waterway  but  free  waterway,  meaning  that  navigation  was 
free  on  the  waterway  in  question,  and  that  when  we  used  the  words  international, 
waterway  we  meant  to  indicate  some  degree  of  international  control  or  administration. 
i  think  the  confusion  in  the  discussion  has  arisen  from  the  fact  that  in  this  Convention 
we  use  the  term  international  waterway  on  all  occasions.  It  would  be  understood  that 
the  waterway  would  be  free,  but  would  not  he  international. 

M.  VALLOTTON  (Switzerland ;  speaking  in  French).  —  I  wish  to  rise  to  a  simple 
point  of  order.  With  a  view  to  preventing  the  possibility  of  wandering  from  the  point, 
we  should  begin  by  considering  those  amendments  the  text  of  which  we  have  already 
received.  We  can  then  consider  any  other  proposals  or  suggestions  which  may  be 
made. 

Sir  Louis  KERSHAW  (India).  —  1  have  handed  in  an  amendment  to  Article  1, 
which  1  will  read.     At  the  end  of  paragraph  1  add  the  words  : 

That  a  river  shall  not  be  deemed  to  be  an  international  waterway  because  its  navigable 
course,  being  otherwise  wholly  situated  within  the  territory  of  one  State,  crosses  or  bounds 
a  small  detached  portion  of  a  foreign  parent  State,  such  detached  portion  being  otherwise 
wholly  surrounded  by  the  aforesaid  territory. 

M.  KASAMA  (Japan).  —  Our  amendment  (1)  is  intended  to  make  the  regime  of 
inlernationalisation  of  waterways  applicable  to  the  tributaries  of  international  rivers. 
Tliis  is  a  principle  which  has  long  been  recognised,  and  has  been  well  established  since 
tlie  time  of  the  Congress  of  Vienna;  it  was  proposed  by  several  delegations  at  the 
Commission  of  Enquiry.  In  our  opinion  there  is  absolutely  no  reason  why  we  should 
make  a  distinction  between  the  tributaries  and  the  main  stream,  provided  that  ordi- 
nary navigation  is  possible  on  (hem,  and  thai  they  afford  access  from  the  sea  to  the 
commerce  of  otiier  nations.  There  may  be  some  cases  where  tributaries  which  are 
regarded  as  non-international  under  the  original  provision  of  the  present  article  may 


(1)  Ttie  text  of  the  Japane.se  amendmonl  is  as  follows  : 

Paratrrapti   1,  substitute  for  (b)  ttie  following  : 

That  iHttunilli/  iifji'iiiahlc  tributnries  of  internntional  uaterivays  are  assimilated  thereto. 
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be  even  moro  sprviceable  for  iiilcriiational  roinnicicr  llian  some  parts  of  thr  main 
streati^  itself.  S\ipposing  the  tributary  were  entirely  iiKlfpcndcnl  of  the  international 
regime,  and  supposing  the  sovereign  Stale  can  do  anything  it  pleased  to  prevent  the 
water  from  flowing  into  the  main  stream,  the  navigation  of  the  international  river 
itself  might  in  consequence  be  suspended.  It  is  absolutelyessential  that  some  provisions 
al  any  rate  should  be  inserted  enabling  at  all  events  this  kind  of  tributary  to  be  in- 
cluded in  the  international  regime  in  order  to  prevent  interference  with  navigation. 
Tile  Treaty  of  Versailles  lays  down  that  tlie  present  Convention  shall  supersede  the 
provisions  of  the  Treaty  of  Peace  as  regards  the  international  regime  of  waterways. 
Article  337  of  the  Treaty  in  question  does  not  exclude  tributaries  of  international  rivers, 
and  I  see  no  reason  why  we  should  not  adopt  the  same  principle  in  our  Convention; 
there  is  nothing  to  justify  a  different  treatment  for  the  international  rivers  dealt 
with  in  that  Treaty  and  those  dealt  with  in  the  present  Coiivention.  The  advance 
made  in  the  Treaty  of  Peace  must  be  maintained  by  our  present  efforts,  otherwise 
there  will  be  a  deplorable  retrogression  in  ihe  matter  of  freedom  of  navigation.  This 
is  all  the  more  true  because,  if  we  adopt  the  British  proposal  to  consider,  in  the  defi- 
nition of  international  rivers,  the  element  of  suitability  for  ordinary  commercial 
navigation,  we  have  to  include  under  the  general  regime  of  internationalisation  all 
navigable  tributaries  suitable  for  commercial  purposes.  But  should  this  view  not  be 
adopted  by  the  Conference,  the  Japanese  Delegation  proposes  to  include  in  this  regime 
at  any  rate  those  tributaries  which,  alt  hough  only  flowing  through  one  State,  empty  them- 
selves into  an  international  river  at  a  point  between  which  and  the  sea  the  river  crosses 
or  forms  a  frontier.  This  proposal  is  exactly  the  same  as  that  made  at  the  Commission 
of  Flnquiry  by  the  British,  Belgian,  Greek  and  some  other  delegations  and  explained 
on  page  67  of  the  Green  Book  (1).  This  appears  quite  reasonable,  and.  if  we  wish  to 
attain  the  required  compromise,  this  must  surely  be  the  solution  of  the  present  problem. 

M.  HOSTIE  (speaking  in  French).  —  The  question  raised  by  the  Japanese  Dele- 
gation was  considered  at  Paris.  Two  entirely  contrary  views  were  put  forward.  The 
first  of  these  was  propounded  by  the  Netherlands  Delegation.  This  delegation  had 
submitted  a  complete  draft  scheme  which  was  intended  to  serve  as  a  basis  for  the 
work  at  Paris  side  by  side  with  the  draft  schemes  prepared  by  the  British  and  French 
Delegations  at  the  beginning  of  the  Peace  Conference.  In  the  scheme  of  the  Nether- 
lands Delegation,  international  river  systems  were  regarded  as  a  whole.  It  followed 
that  all  the  tributaries  ot  an  international  river  would  be  automatically  internationa- 
lised throughout  the  whole  of  that  part  of  their  length  which  was  naturally  accessible 
from  the  sea.  Such  was  the  purport  of  the  definition  formulated  at  that  time  by  the 
Netherlands  Delegation.  On  the  other  hand,  the  Roumanian  and  Serb-Croat-Slovene 
Delegations  wished  to  limit  the  regime  of  internationalisation  to  the  main  stream, 
excluding  all  tributaries. 

Between  these  two  extreme  views  there  were  two  minor  distinctions,  one  of  which 
was  advocated  by  the  Belgian,  British  and  Greek  Delegations.  It  was  to  the  effect 
that  those  tributaries  should  be  internationalised  which,  without  crossing  or  separat- 
ing at  least  two  countries,  flowed  into  the  international  river  at  a  point  above  that 
portion  providing  access  to  more  than  one  State.  For  instance,  supposing  that  the 
frontier  between  the  State  nearest  the  sea  and  a  State  further  away  is  situated  at  a 
point  A  upon  the  river,  the  tributary  must  flow  into  the  river  at  a  point  B  above- 
point  A.  The  other  distinction,  which  is  embodied  in  the  Green  Book,  was  to  the 
efl'ect  that  only  those  tributaries  should  be  internationalised  which  are  in  themselves 
international  because  they  separate  or  cross  two  or  more  countries. 

It  is  perfectly  true  that  the  system  now  proposed  by  the  Japanese  Delegation  is 
that  provisionally  adopted  in  the  Treaties  of  Peace.  It  is  also  true,  as  the  British 
Delegate  has  pointed  out,  that  it  is  the  system  of  the  Congress  of  Vienna.  To  a  cer- 
tain extent,  therefore,  the  system  finally  adopted  at  Paris  is  a  retrogression  both  from 
the  Congress  of  Vienna  and  the  Treaties  of  Peace.  For  my  part  I  shall  be  glad  to  see 
the  amendment  of  the  Japanese  Delegation  adopted,  provided  that  the  Conference 
feels  justified  in  taking  this  course. 


(1)  See  p.  '.18. 
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M.  REINHARDT  (Austria;  speaking  in  French).  — The  amendments  which  I 
havo  had  tho  honour  to  submit  (1 )  on  hohalf  of  the  Austrian  Delegation  are  in  principle 
similar  to  the  amendments  proposed  by  the  Japanese  Delegation.  The  reasons  which 
prompted  our  amendments  are  the  same.  I  therefore  feel  that  1  need  not  repeat 
what  has  already  been  said  by  the  Japanese  Delegate.  You  will  allow  me,  however, 
to  make  brief  reference  to  one  particular  point.  The  principle  of  extending  the  inter- 
national character  of  a  river  to  tributaries  may  be  justified  from  the  standpoint  of 
(M)iamunications.  A  tributary,  considered  by  itself,  may  possibly  not  provide  a  covin- 
try  with  direct  access  to  the  sea  by  water;  but  it  may  sometimes  happen  that  conimu- 
nicalion  with  another  country  is  carried  on  by  rail.  Goods  may  be  sent  to  a  waterway 
by  rail  and  continue  the  journey  by  water.  In  practice  this  amounts  to  access  to 
the  sea  for  the  country  making  use  of  this  waterway.  This,  however,  is  a  mere 
detail.  Generally  speaking,  if  we  desire  to  be  reasonable  there  is  no  reason  for  excluding 
tributaries  which  fulfil  the  same  conditions  as  the  rivers  themselves. 

M.  HAAS  (Secretary- General  of  the  Conference;  speaking  in  French).  —  With 
reference  to  the  amendments  submitted  by  the  Japanese  and  Austrian  Delegations, 
I  merely  wish  to  define  the  scope  of  these  amendments  by  referring  to  the  map  given  on 
page  64  of  the  Green  Book  (2).  On  this  map  those  portions  of  a  river  system  which 
are  internationalised  in  accordance  with  the  definition  are  indicated  by  dots.  It  may 
be  seen  that  according  to  the  map  certain  classes  of  tributaries  do  not  come  under 
this  definition,  especially  rivers  (e)  and  (g).  The  effect  of  the  Japanese  amendment 
and  of  the  first  Austrian  amendment  is  to  include  these  two  examples  (e)  and  (s)  in 
the  internationalised  systems.  The  Japanese  Delegation  has  stated  verbaUy  that, 
if  necessary,  it  would  be  content  with  the  inclusion  in  the  international  regime  of 
river  (e)  only.  This  is  the  second  and  subsidiary  amendment  proposed  by  the 
Austrian  Delegation.  There  are  therefore  two  distinct  cases  in  regard  to  which  the 
Conference  can  very  easily  pronounce  an  opinion. 

M.  de  WAT.iTER  (Hungary;  speaking  in  French).  — ■  Yesterday  and  today  we  have 
heard  various  views  as  to  which  waterways  should  be  regarded  as  international.  Dif- 
ferent standpoints  have  been  adopted  by  the  Roumanian  and  Italian  Delegations. 
In  my  opinion  we  must  at  all  events  have  a  basis  for  discussion,  and  for  this  reason  I 
have  ventured  to  submit  to  you  the  follovnng  draft,  which  is  simply  a  combination  of 
the  Chinese,  Roumanian  and  Italian  proposals. 

In  applying  the  present  Convention,  the  following  shaU  be  declared  as  : 

(a)  International  waterways  : 

Rivers  and  river-systems  so  defined  in  the  Treaties  of  Peace,  or  which  have  been  inter- 
nationalised by  special  Acts; 

(b)  As  waterways  of  international  concern  : 

All  parts — accessible  to  ordinary  commercial  navigation  to  or  from  the  sea — of  a  waterway 
which,  in  its  course  accessible  to  or  from  the  sea,  divides  or  crosses  different  States;  and 
also  all  parts  of  any  waterway  accessible  to  or  from  the  sea  which  connects  with  the  sea  a 
waterway  included  in  the  following  definition  : 

No  watercourse  shall  be  considered  as  a  "waterway  of  international  concern"  unless  it 
is  or  can  be  made  accessible  from  the  sea  to  navigation  during  an  average  minimum 
period  of  150  days  per  annum  by  vessels  drawing  at  least...  tons,  excluding  any  haulage 
operations  carried  out  upon  the  banks. 

(c)  As  national  waterways  : 
Waterways  not  mentioned  in  (a)  or  (/»). 

( 1)  The  text  of  tho  Austrian  Anu'ndment  reads  as  follows  : 

Alternative  A. 

Insert  in  paragraph  1  between  the  words  and  also  and  all,  the  words  : 

.4//  trihiitanrs.  iiatiimlli/  accessible  from  the  sea,  of  internalional  waterways  and. 

neipt(>   paragraph    ib]. 

Alternative  B.  If  the  amendment  to  Alternative  A  is  not  adopted,  add  at  the  end  of  paragraph  I 
the  words  ;  finally,  all  tributaries,  naturally  accessible  from  the  sea,  of  international  waterways  flowing 
into  the  principal  artery  at  a  point  such  that  the  part  of  the  principal  artery  below  this  point  separates 
or  crosses  several  States. 

(2)  See  p.  419. 
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In  paragraph  (r/)  1  have  attempted  to  formulate  a  definition  for  international  water- 
ways. In  the  lirst  paragraph  of  (/;)  I  havo  adopted  the  definition  contained  in  the 
Green  Book,  but  I  think  it  would  be  advisable  to  add  after  the  words  all  parts  the 
word  naturally,  and  the  same  addition  should  be  made  three  lines  lower  down  after 
the  words  all  parts  of  any  waterway.  This  approaches  the  amendment  which  the  Ita- 
lian Delegation  has  submitted  to  us.  I  have  also  borne  in  mind  the  Serbian  and 
Chinese  proposals.  I  would  beg  the  Conference  to  consider  this  proposal,  for  I  think 
that  it  is  calculated  to  hasten  the  accomplishment  of  our  task. 

M.  Mirza  HUSSEIN  KHAN  ALI  (Persia;  speaking  in  French).  —  I  ha\c  listened 
with  keen  interest  to  the  proposal  submitted  by  the  Japanese  Delegate,  and  I  should 
like  to  state  that  I  support  it.  I  think  that  a  useful  purpose  will  be  served  if  I,  as  a 
representative  of  an  Asiatic  country  directly  concerned  in  the  discussion,  were  to  give 
a  short  statement  defining  the  attitude  of  my  Government  upon  this  mattei'.  As  I 
stated  during  the  general  discussion  of  the  Draft  Transit  Convention  (1).  Persia  is 
in  favour  of  the  widest  possible  measure  of  freedom  and  of  the  treatment  of  all  coun- 
tries upon  an  absolutely  equal  footing.  Her  ancient  civilisation  and  the  spirit  of 
philosophical  tolerance  which  she  has  always  displayed,  and  the  troubles  through 
which  she  has  passed  as  a  result  of  her  geographical  situation,  all  combine  (o  make 
her  hope  that  all  nations  will  make  the  greatest  possible  sacrifice  for  the  good  of  man- 
kind as  a  whole  and  in  the  cause  of  freedom. 

The  special  situation  of  my  country  is  worthy  of  a  short  explanation.  Persia  is 
a  riparian  of  the  Shat-el-Arab  from  the  Persian  Gidf  as  far  as  Mohammerad.  The 
Shatt-el-Arab  is  a  waterway  navigable  by  large  vessels,  and  continues  to  bear  this 
name  above  the  Persian  frontier  as  far  as  the  junction  of  the  Tigris  and  the  Euphrates, 
and  has  no  independent  source  of  its  ovm.  Neither  the  Tigris  nor  the  Euphrates  is 
the  principal  river,  and  neither  is  the  tributary  of  the  other;  both  rivers  are  tributaries 
of  the  Shatt-el-Arab,  which  is  joined  on  Persian  territory  by  another  river  navigable 
from  the  sea, — the  Karum,  a  national  river  which  was  thrown  open  to  the  commerce 
of  all  countries  by  Persia  in  1888.  A  large  proportion  of  the  goods  from  foreign  coun- 
tries reaches  Persian  markets  via  Bagdad,  proceeding  by  the  Tigris  for  a  distance  of 
820  kilometres.  It  would  be  against  nature  if  the  Tigris  and  Euphrates,  which  are 
international  rivers  passing  through  rich  and  fertile  regions  constituting  the  paradise 
of  Biblical  times,  are  not  thrown  open  for  free  navigation  to  all  countries. 

Though  Persia  did  not  formally  adhere  to  the  Treaty  of  Vienna  of  1815,  the  prin- 
ciples of  this  treaty  have  already  been  applied  by  her.  She  considers  that  she  is 
entitled  to  claim  the  advantages  contained  in  the  provisions  of  1815,  and  she  does  not 
consider  that  the  institution  of  different  principles  for  each  continent  would  be  in  con- 
formity with  general  interests  or  with  the  spirit  of  Article  23  of  the  Covenant.  She 
declares  therefore  that,  subject  to  reciprocal  conditions,  she  is  prepared  to  accept 
the  regime  embodied  in  the  Paris  scheme,  in  order  that  the  whole  of  the  navigable 
waterways  which  unite  in  the  Shatl-el-Arab  maybe  opened  for  free  navigation  to  all 
countries  without  distinction.  This  principle  of  free  navigation  seems  to  her  to  be 
quite  compatible  with  the  exercise  of  her  full  sovereign  rights.  In  a  woid,  the 
Persian  Government  regards  the  Green  Book  as  a  distinct  advance  upon  the  previous 
legal  regime  applied  to  international  waterways. 

M.  A.  FREIRE  D'ANDRADE  (Portugal;  speaking  in  French).  —  If  I  understand 
aright,  two  systems  have  been  advocated  during  the  discussions  which  have  taken 
place; — that  of  definition  and  that  of  enumeration.  The  latter  seems  to  me,  however, 
very  difficult  to  apply,  and  as  the  Swiss  Delegate  very  rightly  said,  we  should  most 
likely  have  to  spend  a  long  time  here  if  we  attempted  to  do  so. 

The  system  of  definition  also  involves  difficulties,  and  these  are  likely  to  j)rove 
insurmountable  unless  the  definition  is  confined  to  such  general  terms  that  it  will  not 
give  rise  to  justifiable  anxiety  on  the  part  of  Stales  which  do  not  wish  to  see  their 
sovereign  rights  diminished  beyond  admission  of  the  principle  of  free  navigation  upon 
their  waterways.     This  restriction,  moreover,  must  be  governed  by  local  conditions, — 

(1)  See  Verhaliin  Records  and  Terts  rclaliiig  to  the  Com'cntion  on  Freedom  of  Transit,  p.  11. 
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geographical,  politifal  and  economic.  Il  seems  to  me  therefore  that  a  mixed  system 
might  be  adopted,  in  other  words  a  definition  which  is  to  apply  to  the  future,  and,  as 
regards  the  past,  an  enumeration  of  those  waterways  which  have  already  been  opened 
to  free  international  navigation  by  conventions  or  agreements,  as  in  the  case  of  the 
Zambesi  in  our  Colony  of  Mozambique. 

No  State  can  surrender  its  rights  when  such  surrender  is  likely  to  create  for  it  internal 
diflficulties  which  may  be  considerable.  Though  the  Lini|)opo,  a  river  in  our  Kast 
African  colony,  may  be  opened  to  international  navigation  as  far  as  Chai-Chai  or 
(Ihubuto,  where  we  have  an  efTicient  fiscal  administration,  beyond  the  latter  point 
it  passes  through  deserts  which  are  uninhabited  because  at  the  present  time  they 
are  uninhabitable  and  where,  as  any  sy.stem  of  control  would  be  difficult,  free  navigation 
would  create  possibilities  for  contraband  trade,  especially  in  .spirits,  arms  and  muni- 
tions. This  possibility  must  be  prevented,  more  especially  at  the  present  time,  seeing 
that  the  native  problem  is  becoming  more  and  more  difficult  to  cope  with,  and  that 
the  doctrine  of  Africa  for  the  Africans  is  openly  preached.  I  am  convinced  that  all 
here  admit,  desire  to  adopt,  and  are  prepared  to  defend,  free  navigation  upon  navigable 
waterways.  This  freedom,  however,  is  bounded  by  certain  limits  when  the  vital  inter- 
ests of  a  country  are  at  stake,  and  the  country  itself  is  the  best  judge  of  these  limits. 
The  Portuguese  Delegation  therefore  considers  that  its  amendment  to  the  effect  that 
treaties  and  agreements  already  in  force  shall  be  enumerated,  whereby  certain  navigable 
waterways  which  may  be  enumerated  in  the  Protocol  are  opened  to  international 
navigation,  is  fully  justified. 

I  will  now  read  the  draft  amendment  : 

Article  1.  —  For  the  purposes  of  the  present  Convention,  the  following  will  be  consi- 
dered as  waterways  open  to  international  navigation  : 

(1)  All  rivers  which,  traversing  more  than  one  State,  or  forming  a  frontier  between  States, 
flow  into  the  sea  and  are  accessible,  over  tlieir  bars,  for  sea-going  vessels. 

ft  is  understood  that  : 

(a)  The  possibility  of  transhipment  from  one  vessel  to  another  is  not  precluded: 
{b)  Lateral  canals  constructed  in  order  to  remedy  the  defects  of  such  a  waterway  are 
assimilated  thereto; 

(c)  Tributaries  are  to  be  considered  as  separate  waterways. 

(2)  Such  waterways,  natural  or  artificial,  as  have  already  been  declared  international 
or  open  to  free  navigation  by  conventions  or  agreements. 

Article  2.  — •  Freedom  of  navigation  on  navigable  waterways  is  recognised,  in  principle, 
so  far  as  it  is  compatible  with  the  sovereignty  of  States.  Each  State  will  fix,  within  its  own 
territory,  the  highest  point  on  a  river  above  which  navigation  will  be  reserved  for  the  national 
flag.  In  respect  of  rivers  which  separate  two  or  more  States,  this  point  will  be  fi.xed  by  a 
Commission  consisting  of  representatives  of  all  these  .States. 

M.  MONTARROYOS  (Brazil;  speaking  in  Freiuh).  —  The  very  first  time  I  ad- 
dressed you,  I  pointed  out  the  necessity  of  defining  more  clearly  the  exact  meaning  of 
certain  words  and  certain  expressions,  such  as  internationaUsation  and  international 
river.  Yesterday  I  stated  that  if  1  were  to  propose  an  amendment  to  Article  I.  it 
would  consist  in  replacing  the  words  international  waterways  by  the  words  waterways 
of  international  concern.  Yesterday  I  noticed  that  there  was  some  confusion  in  the 
Committee  with  regard  to  the  meaning  of  these  words.  It  is  quite  clear  that  the  mean- 
ing attached  to  them  varies,  and  every  time  one  of  us  uses  the  words  international 
river  he  attaches  thereto  a  significance  which  very  often  is  not  shared  by  many  of  his 
colleagues.  For  these  reasons  I  feel  it  my  duty  to  lay  before  you  an  amendment 
whereby  the  words  international  waterways  are  to  be  replaced  by  the  words  waterways 
of  international  concern.  Every  time  therefore  that  this  phrase  occurs  it  would  be 
replaced  by  that  which  I  propose. 

Since  having  submitted  this  amendment,  I  have  received  that  of  the  Hungarian 
Delegation  (1),  which  recognises  as  international  waterways  such  rivers  and  river 
systems  as  have  been  declared  international  in  previous  treaties.  This  is  a  jioint 
worthy  of  consideration.  We  must  at  all  events  eliminate  any  possibifity  of  doubt 
as  to  the  meaning  of  the  word  international.     Obviously  we  do  not  intend  to  intenia- 

(1)  Sec  p.  71. 
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tionalise  certain  rivers  in  the  sense  usually  applied  to  the  word,  more  especially  in  the 
legal  sense  in  which  it  is  current  in  America, — in  particular  the  Brazilian  conception, 
which  1  e\]ilaincd  Lo  you  briefly,  pointing  out  that  we  regard  international  rivers  as 
rivors  of  international  concern.  Intornalionalisation  in  I  lie  ordinary  sense  of  the 
lerm  im|)iios  somewhat  too  groat  renunciation  of  natural  sovereignty.  Our  reser- 
vations are  based. on  this  aspect  of  the  (juestion,  though  we  accept  the  jurisdiction 
of  the  League  of  Nations.  This  jurisdiction — in  particular  the  decisions  of  the  Court 
of  International  Justice — applies  as  between  States  which  have  joined  the  League  of 
Nations.  No  sacrifice  of  sovereign  rights,  therefore,  is  involved  on  the  part  of  these 
Slates  in  respect  of  the  administration,  policing  and  navigation  regulations  of  rivers. 
In  these  circumstances  I  think  we  may  accept  the  principle  of  the  present  Convention, 
subject  merely  to  the  clear  understanding  that  there  is  no  intention  of  internationa- 
lising rivers  in  the  old  sense  of  the  word,  if  I  may  say  so. 

M.  HOSTIE  (speaking  in  French).  —  The  question  raised  by  M.  Montarroyos  is 
far  from  being  a  mere  question  of  wording.  It  is  indeed  a  question  of  fundamental 
principle.  It  really  amounts  to  this, — what  is  internationalisation?  And  I  am  glad 
to  have  this  opportunity  of  telling  you  clearly  and  positively  that  the  unanimous 
intention  of  the  authors  of  the  scheme  before  you  was  that  the  use  of  the  term 
internationalisation  of  a  waterway  was  never  intended  to  imply  the  existence  of  any 
administrative  system  other  than  that  of  the  riparian  State.  If  it  suits  tiiC  conve- 
nience of  certain  States  to  draw  up  an  agreement  between  riparians,  or  between  ripa- 
rians and  non-riparians,  for  the  purpose  of  creating  a  more  or  less  extensive  system  of 
international  administration  for  a  waterway,  there  is  clearly  nothing  in  the  Conven- 
tion to  prevent  it.  On  the  other  hand,  by  the  internationalisation  of  a  waterway,  the 
Convention  in  no  way  presupposes  any  such  joint  administration  as  a  necessary  conse- 
quence. I  think  this  explanation  is  sufficiently  clear  and  precise  to  prevent  any 
misunderstanding  in  this  respect.  This  is  borne  out  by  the  fact  that  our  original  text  (1) 
ii  eluded  the  words  waterways  of  international  concern,  proposed  by  M.  Montarroyos. 

The  Netherlands  Delegate  then  pointed  out  that  this  conception  which  we  called 
that  of  waterways  of  international  concern  was  absolutely  identical  with  that  of  the 
Congress  of  Vienna.  This  was  perfectly  true;  indeed  by  simply  reading  Article  108 
and  the  following  articles  of  the  Treaty  of  Vienna  you  will  see  that  the  germ  of  the 
ideas  reproduced  in  our  scheme  was  contained  in  that  instrument.  In  addition  to 
the  conception  of  freedom  and  equality,  questions  of  charges,  customs,  works  and  also 
police  regulations  are  dealt  with  therein.  All  the  principal  problems  of  internationa- 
lisation were  therefore  touched  upon  by  the  Treaty  of  Vienna.  For  this  reason,  at 
the  proposal  of  the  Netherlands  Delegate,  the  words  international  waterways  were 
substituted  for  the  words  waterways  of  international  concern  at  the  Paris  meeting. 
The  terminology  was  amended  in  order  to  adopt  that  of  1815,  but  this  amendment 
was  unaccompanied  by  any  alteration  of  the  substance  of  the  text.  Moreover,  in  the 
second  line  of  the  text  of  the  Green  Book,  care  was  taken  to  place  the  words  interna- 
tional water^Kays  between  inverted  commas,  in  order  to  show  clearly  that  the  intention 
was  simply  to  use  an  expression  consecrated  by  previous  use,  and  that  no  modification 
of  the  ideas  involved  was  intended. 

Mr.  H.  0.  MANCE  (Great  Britain).  —  I  have  been  very  much  interested  in  the 
various  points  which  have  been  raised  during  the  last  two  meetings,  and  I  desire  to 
say  a  few  words  in  support  of  two  or  three  of  the  delegates  who  appear  to  me  to  have 
expressed  most  accurately  the  intentions  of  the  framers  of  this  project.  1  am  assuming 
that  we  have  decided  to  adopt  the  system  of  definition,  but  in  trying  to  arrive  at  that 
definition,  there  has  been  a  tendency  to  consider  the  Convention  as  a  kind  of  statutory 
act  of  navigation  for  rivers  placed  under  a  special  form  of  international  administration, 
that  is  to  say,  a  definition  based  on  different  forms  of  administration.  I  myself  think 
we  are  all  agreed  that  the  Convention  must  above  all  be  a  world-wide  Convention.  It 
cannot  be  a  world-wide  Convention  if  it  only  applies  to  rivers  with  certain  forms  of 


(1)  See  p.  393. 
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administration.  Administration  is  purely  a  local  question.  If  we  desire  a  worldwide 
Convention,  then,  in  drafting  a  definition,  we  must  keep  in  view  the  fact  that  the  prin- 
ciples of  Article  23  of  the  Convention  should  apply  to  the  waterways  of  the  world  to 
the  greatest  extent  possible  in  the  present  circumstances,  that  is  to  say,  our  definition 
should  be  based  on  the  principle  of  freedom.  I  will  give  one  illustration.  The  Niger 
is  an  international  river,  with  the  same  degree  of  freedom  as  on  the  Rhine;  the  same 
applies  to  certain  rivers  in  South  America.  01)viously,  the  systems  of  administration 
are  quite  diiTerent.  I  was  very  glad  that  M.  Hostic  explained  to  us — we  greatly  needed 
the  explanation  and  I  should  like  to  confirm  it — that  the  forn(i  of  administration  is 
quite  immaterial  to  the  main  principles  of  the  Convention.  Tf  you  read  the  first  sen- 
tence of  Article  10,  you  will  sec  the  principle  clearly  laid  down  that  it  is  the  riparian 
State  which  is  responsible  for  administration  unless  there  is  some  agreement,  quite 
outside  the  Convention,  which  prescribes  some  other  form  of  administration.  I  should 
like  to  refer  to  what  was  said  by  the  German  Delegate  with  regard  to  the  distinction 
between  regime  and  administration.  Article  338  of  the  Treaty  of  Versailles,  which 
bears  closely  on  this  Convention,  prescribes  that  the  regime  in  Articles  332  to  337 
shall  be  superseded  by  one  to  be  laid  down  in  ll'is  General  Convention  which  we  are  pre- 
paring. Nothing  is  said  about  administration;  the  articles  concerning  administration 
occur  further  on,  and  were  purposely  kept  apart  in  Adew  of  this  point  which  M.  Hostie 
has  now  raised  and  which  I  am  endeavouring  to  emphasise.  I  should  like  to  take 
this  opportunitj'  of  referring  to  another  point  which  was  raised  by  the  Delegates  of 
Poland  and  the  Serb-Croat-Slovene  State,  namely,  that  we  were  interfering  with  com- 
merce and  extraneous  questions  in  this  Convention.  If  my  thesis  and  that  of  my 
colleague  from  Brazil  and  several  other  speakers  is  accepted,  as  I  think  it  is,  then  it  is 
important  to  bear  in  mind,  when  considering  this  definition,  that  our  Convention  must 
stipulate  which  rivers  are  free  and  what  we  mean  by  such  freedom.  In  doing  so,  it 
is  of  course  necessary  to  refer  to  the  various  conditions  for  the  exercise  of  free  navi- 
gation. Reference  to  what  might  be  considered  questions  of  commercial  economy  is 
justified  only  in  so  far  as  it  is  necessary  to  define  what  is  meant  by  freedom.  But 
it  is  quite  impossible  to  say  that  navigation  is  free,  and  leave  it  at  that;  no  jurisdiction 
could  interpret  such  words.  We  might  modify  articles  later  on,  but  that  is  a  question 
of  detail.  The  principle  is  that  we  desire  to  prescribe  the  greatest  possible  freedom 
upon  which  general  agreement  can  be  reached,  for  as  many  rivers  as  can  be  agreed 
upon,  and  we  must  further  state  what  we  mean  by  that  freedom. 

I  will  now  deal  with  the  general  definition,  and  should  like  to  draw  your  attention 
to  the  fact  that  the  definition  proposed  by  the  Netherlands  Delegation  is  conceived 
with  precisely  the  same  intention  as  that  of  the  authors  of  the  definition  as  it  appears 
in  the  Green  Book.  What  does  the  Netherlands  Delegation  say?  It  wishes  to  include 
the  rivers  considered  free  by  the  Congress  of  Vienna,  and  that  is  exactly  the  starting- 
point  of  the  Commission  of  Enquiry.  I  would  point  out  that  the  Green  Book  definition 
takes  explicit  account  of  tributaries.  The  definition  of  the  Congress  of  Vienna  was 
not  very  clear  on  that  point, — it  refers  to  tributaries  more  or  less  incidentally.  In  that 
respect,  therefore,  the  Green  Book  definition  brings  the  spirit  of  the  Vienna  definition 
up-to-date.  The  Netherlands  Delegation  asks  what  we  mean  by  access  from  the  sea. 
It  is  merely  an  attempt  to  define  what  we  metm  by  navigable.  If  it  is  considered  that 
the  word  navigable  suffices,  and  that  the  words  access  from  the  sea  do  not  give  any 
clearer  expression  of  the  meaning,  that  is  a  question  of  detail.  There  is  also  the  ques- 
tion of  the  addition  of  the  words  with  or  without  transhipment.  I  do  not  suppose 
transhipment  was  seriously  practised  at  the  time  of  the  Congress  of  Vienna.  It  has 
been  introduced  because  in  modern  navigation  there  are  relays  of  shipping,  proceeding 
much  further  upstream  than  in  the  old  days,  when  navigation  was  limited  perhaps  to 
the  one  vessel  which  entered  the  mouth  of  the  river.  The  definition  in  the  Green  Book 
includes  lateral  canals, — a  very  necessary  addition.  Lateral  canals  did  not  exist  at 
the  t™e  of  the  Congress  of  Vienna,  or  they  would  no  doubt  have  been  included.  In 
reality,  therefore,  the  proposal  of  the  Netherlands  Delegation  is  conceived  in  exactly 
the  same  spirit  as  the  proposals  of  the  Green  Book.  I  think  that  t!ie  two  proposals  might 
be  taken  together,  as  a  very  useful  basis  in  the  preparation  of  our  Convention.  Later 
you  may  possibly  decide  to  give  somewhat  reduced  facilities  on  certain  national  water- 
ways not  included  in  this  Convention,  and  may  consider  it  desirable  to  give  greater 
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facilities  on  certain  special  waterways;  such  an  addition  can  be  made  later.  I  hope 
that,  in  discussing  Article  '1  and  the  following  articles,  we  shall  take  for  our  basis  the 
definition  in  the  Green  Book,  and  that  of  the  Netherlands  Delegation,  which  so  far  is 
its  solo  rival  except  for  the  Hungarian  definition, — and  this  after  all  only  adds  to  the 
original  definition  all  the  other  amendments  put  forward.  We  can  then  proceed  to 
discuss  Articles  2,  3,  4  and  5,  which  lay  down  the  regime. 

M.  WINIARSKI  (Poland;  speaking  in  French).  —  I  should  like  to  have  some 
explanation  of  General  Mance's  remarks  in  reference  to  his  allusion  to  the  Polish  and 
Serb-Croat-Slovene  Delegations. 

Mr.  H.  0.  MANGE  (Great  Britain;  speaking  in  French).  —  I  said  that  the  PoHsh  and 
Serb-Croat-Slovene  Delegations  supposed  that  it  was  our  intention  in  this  Convention 
to  deal  with  economic  questions.  I  added  that  it  was  impossible  to  explain  clearly  what 
we  meant  by  freedom  of  navigation,  withoul  making  some  allusion  to  measures  relat- 
ing to  other  questions,  but  that  references  to  economic  measures  should  be  confined 
to  those  necessary  in  order  to  establish  freedom  of  navigation. 

M.  WINIARSKI  (Poland;  speaking  in  French).  ■ — •  I  have  two  questions  to  put  to 
General  Mance.  If  I  am  not  mistaken,  freedom  of  navigation  is  not  simply  freedom; 
it  involves  certain  consequences.  As  the  British  Delegate  has  said,  if  it  were  otherwise 
there  would  be  no  qu,estion  of  any  jurisdiction.  Let  us  take  a  case  where  there  is  no 
international  administration  entrusted  to  a  commission  or  to  a  non-riparian  State.  1 
think  that  General  Mance  referred  to  the  responsibilities  of  riparian  States  from  the 
point  of  view  of  administration.     Is  this  really  so  ? 

Mr.  H.  0.  MANCE  (Great  Britain;  speaking  in  French).  —  To  the  second  question 
I  reply  :  certainly.  As  regards  the  first,  I  think  that  we  must  avoid  the  imposition  of 
restrictions  upon  freedom  of  navigation  by  too  detailed  a  system  of  police  regulations 
or  by  too  rigorous  a  system  of  customs  examinations,^ — of  cargoes,  for  instance.  We 
must  none  the  less  make  provision  for  customs  and  police  regulations.  When  we  speak 
of  customs  equality,  we  mean  regulations  relating  to  flags,  and  no  change  is  contem- 
plated as  regards  higher  customs  duties  imposed  by  certain  States  upon  goods  of  a 
particular  origin.  There  is  no  question  whetever  of  imposing  customs  equality  on  all 
the  States  of  the  world. 

M.  de  WALTER  (Hungary;  speaking  in  French).  —  I  should  like  to  make  a  short 
statement  with  reference  to  General  Mance's  remarks.  I  did  not  say  that  there  was 
any  question  of  a  special  proposal  on  the  part  of  Hungary;  I  stated  that  my  suggestion 
was  simply  a  kind  of  combination  of  the  amendments  which  I  had  heard  propounded 
yesterday  by  the  Brazilian  and  Roumanian  Delegates. 

M.  BIGNAMI  (Italy;  speaking  in  French).  —  Before  explaining  the  Italian  view  with 
regard  to  Article  1,  1  should  like  to  read  you  a  few  words  contained  in  a  little  book  writ- 
ten by  M.  Kaeckenbeeck.     (Jn  page  26  we  read  : 

When  the  Po  became  the  national  river,  Italy  did  not  close  it  to  foreign  flags:  atul  in 
1885  she  suggested  the  opening  up  of  national  rivers  as  well  as  international  rivers. 

Italy  is  a  country  of  freedom;  she  has  always  sought  to  give  the  greatest  possible 
measure  of  liberty,  both  to  her  own  citizens  and  to  citizens  of  other  countries.  It  is 
perhaps  as  well  that  the  Conference  should  know  that  Italy  is  carrying  out  very  consi- 
derable works  on  her  navigable  waterways,  upon  which  she  has  already  spent  many 
millions.  She  intends  to  connect  Milan  with  the  Po  by  a  great  canal  about  70  kilo- 
metres long;  this  will  take  vessels  of  from  600  to  1,000  tons.  She  is  spending  money 
to  improve  navigation  upon  the  Po.  .VI.  Valentini,  the  engineer  in  charge  of  these  works, 
is  present  at  the  Conference.  We  Italians  would  be  very  glad  if  the  members  of  this 
Conference  would  come  to  Italy  one  day  and  see  the  work  which  has  been  done  there. 

In  the  Italian  view,  inland  navigation  is  extremely  important.  She  is  seeking  to 
develop  her  means  of  transport  by  water  as  much  as  possible;  in  spite  of  the  great  deve- 
lopment of  railways,    they  are  still  of  very  great  importance^,    though  they  require 
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iinproveiiiejit.  In  facL  throughout  the  world,  there  is  an  ever-increasing  tendency  to 
increase  the  size  of  the  unit.  Transport  by  vessels  of  at  least  300  to  600  tons  is  con- 
templated. On  the  Rhine,  on  the  Damiho,  on  the  Volga  and  on  several  other  rivers, 
vessels  as  large  as  0,000  tons  are  in  use. 

The  Italian  Delegation  proposes  an  amendment  to  Article  I  (1).  This  amendment 
deals  with  the  definition  of  navigable  waterways.  It  appears  to  me  that  if  the  Confe- 
rence is  to  arrive  at  any  definite  conclusions  we  must  single  out  Article  1  and  its  amend- 
ments, since  a  definition  must  be  found.  Many  subjects  have  been  discussed  and  at 
times  the  speeches  made,  although  extremely  useful,  have  dealt  with  questions  of  secon- 
dary importance;  so  far,  however,  no  attempt  has  been  made  to  find  what  should  be 
the  basis  of  the  Convention, — that  is  to  say,  what  constitutes  a  navigable  waterway. 
Before  defining  national  or  international  navigable  waterways  we  must  define  what 
a  navigable  waterway  is.  Taking  as  our  basis  Article  1  in  its  present  form,  we  should 
try  to  find  a  definition  which  will  enable  us  to  emerge  from  the  present  deadlock.  As 
the  German  Delegate  pointed  out  yesterday,  it  is  always  very  difficult  to  arrive  at  a 
definition. 

We  know  what  the  Romans  said — I  am  not  a  lawyer,  I  am  an  engineer,  but  I  remem- 
ber it  nevertheless — definitio  pericolosa.  Nevertheless  we  must  find  a  definition,  or  we 
shall  have  to  fall  back  on  the  system  of  enumeration,  and  the  difficulties  will  be  the  same 
as  before.  Indeed,  in  order  to  enumerate  navigable  waterways  we  must  know,  in  the 
first  place,  whether  a  particular  river  does  indeed  possess  the  characteristics  of  a  navi- 
gable waterway  and  can  be  included  amongst  the  rivers  dealt  with  in  a  convention 
of  this  kind.  I  have  heard  a  good  deal  of  talk  here  about  treaties  a  century  or  more 
old;  in  particular  the  Congress  of  Vienna  has  been  referred  to.  I  do  not  live  in  the 
future,  but  I  do  live  in  the  present,  and  I  think  it  is  a  mistake  to  make  constant  reference 
to  what  happened  a  century  ago,  for  political  conditions  have  changed,  and  technical 
conditions  have  changed  still  more.    V^e  must  not  forget  the  important  technical  uses 
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(1)  Text  of  the  amendment  to  Article  1  proposed  by  the  Italian  Delegation. 

Article  t.  —  The  Italian  Delegation  proposes  that  Article  1  of  the  Convention  should  be  modi- 
lied  for  the  following  reasons  :  — 

We  cannot  speak  of  internationalising  a  waterway  unless  the  conditions  are  such  that  the  water- 
way enables  the  State  furthest  from  the  sea  to  have  an  outlet,  by  means  of  the  waterway,  through 
the  territory  of  other  countries.  Supposing  for  instance  that  a  watercourse  is  of  such  a  nature  that 
it  is  navigable  only  by  very  small  craft  in  some  parts  (in  the  Report  reference  is  actually  made  to  any 
descrintion  of  navigation)  it  is  certainly  naturallij  accessible  from  the  sea:  but  this  fact  does  not  enable 
a  genuine  goods  tralTic  to  be  conducted  upon  it  from  the  sea  to  the  most  distant  State,  and  it  cannot 
therefore  serve  the  latter  as  an  outlet  to  the  sea. 

According  to  the  text  of  Article  1,  the  fact  that  a  small  tributary,  crossing  the  frontier  of  two 
States,  was  accessible  to  small  craft,  even  though  perhaps  only  for  a  few  days  in  the  year,  would  be 
sufTicient  to  cause  not  only  the  tributary,  but  also  the  river  into  which  it  flow's,  to  be  declared  interna- 
tional as  far  as  the  sea,  although  there  could  never  be  any  effective  navigation  upon  it  suitable  for  the 
transport  of  goods  from  the  sea  to  the  State  situated  above  the  frontier.  The  result  of  this  might 
he  that,  contrary  to  general  economic  interests,  diiTiculties  would  be  placed  in  the  way  of  utilising 
many  rivers  and  torrents  to  better  advantage,  either  for  generating  motive  power  or  for  purposes  of 
irrigation.  In  some  cases  even  technical  improvements  to  the  course  of  the  river  might  be  hindered; 
for  there  might  be  a  certain  apprehension  — as  also  noted  in  the  Report  — lest  the  carrying  out  of  these 
improvements  should  make  the  watercourse  into  an  effective  route  forihternational  IrafTic,  whereas  the 
route  in  its  present  condition,  not  being  used  for  trallic  of  this  kind,  would  be  free  from  any  control 
by  other  Powers.  Since  the  moral  obligation  of  every  country  to  apply  the  governing  principles  of 
the  Convention  as  far  as  po.ssible  is  extended  by  the  Preamble  to  include  national  waterways  also, 
the  fact  that  the  number  of  international  routes  might  be  diminished  would  not  lessen  the  benehts 
of  the  arrangement.  Moreover,  it  would  appear  logical  that  only  waterways  possessing  a  certain 
degree  of  importance  .should  be  included  in  this  category. 

The  Italian  Delegation  therefore  proposes  that  .Vrticle  1  should  be  modilied  in  such  a  way  that, 
among  the  waterways  to  be  internationalised,  only  those  .should  be  included  which  can  be  effectively 
navigated,  from  the  sea  as  far  as  the  point  where  thi^  international  character  of  the  waterway  ceases, 
by  vessels  conveying  goods  or  passengers  upstream. 

In  order  to  make  this  point  clearer,  the  Italian  Delegation  proposes  that  only  water  routes  ca- 
pable of  carrying  upstream  tralTic  of  a  certain  importance,  that  is  to  say  vessels  of  not  less  than  200  tons 
and  for  a  minimum  of  150  days  in  the  year,  should  be  internationalised:  it  is  only  routes  of  this  capa- 
city which  could  be  described  as  affording  an  outlet  to  the  sea  to  a  country  separated  from  it  by  thf 
territory  of  one  or  more  other  Powers.  Moreover,  in  order  to  avoid  the  imposition  of  an  international 
servitude  on  the  banks  of  watercourses,  as  for  of  the  watercourses  themselves,  it  is  proposed  that,  on 
international  waterways,  vessels  should  be  able  to  complete  a  whole  journey  from  the  sea  to  beyond 
the  frontier  by  their  own  means  of  locomotion,  without  the  aid  of  haulage  involving  the  use  of  the  banks. 
This  would  be  understood  to  mean,  as  is  stated  on  page  6'i  of  the  Report,  that  the  tug  and  the  vessel 
tnw.'d    would  be  considered  as  a  single  craft,  proceeding  under  its  own  power. 

The  Italian  Delegation  accordingly  proposes  to  add  to  .\rticle  1  of  the  Draft  Convention  on  thi.' 
International  Regime  of  Navigable  Waterways,  after  heading  (c).  the  following  paragraph  :  — 

No  watercourse  shall  be  considered  as  an  international  ivaterway  unless  it  can  be  navigated  through- 
out from  the  sea.  for  an  nveragc  period  of  at  least  150  ilays  a  year  by  vessels  of  not  less  than  'iOO  tons, 
without  the  aid  of  haulage  from  the  banks. 
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to  which  rivers  have  been  applied, — the  utilisation  of  rivers  for  purposes  other  than 
navigation.  We  know  that  rivers  have  been  put  to  various  hydro-electric  uses  and 
we  know  that  these  are  often  of  assistance  to  communications,  since  they  permit 
electrical  traction  upon  railways.  As  General  Mancc  has  pointed  out,  at  the  time  of 
the  Congress  of  Vienna  practically  no  lateral  canals  were  being  made.  Certain 
irrigation  works  had  been  undertaken,  but  on  a  much  smaller  scale  than  at  the 
present  day.  To-day  rivers  are  used  for  irrigation,  for  the  supply  of  motive  power, 
and  for  navigation. 

Italy — and  it  was  the  Greek  Delegate  who  remarked  this  during  the  general  dis- 
cussion-was perhaps  the  first  to  undertake  important  works.  As  long  ago  as  the 
twelfth  century  she  opened  up  important  navigable  waterways,  and  constructed  irri- 
gation canals.  In  the  fifteenth  century^ — ^I  venture  to  say  this  in  spite  of  the  fact  that 
I  am  an  Italian — Italy  produced  Leonardo  da  Vinci,  perhaps  the  greatest  genius  the 
world  has  ever  seen,  who  carried  out  many  of  the  works  which  were  executed  in  Italy 
during  this  period.  He  perfected,  though  lie  did  not  discover,  the  system  of  locks. 
Locks  were  invented  in  Italy  and  Holland  at  about  the  same  date.  Can  we  forget 
all  that  has  been  done  since  that  time,  and  ignore  the  great  works  continually  being 
carried  out  upon  waterways?  Can  we  forget  recent  progress  and  think  of  nothing  but 
the  Treaty  of  Vienna  i'  Surely  not.  It  seems  to  me  that  a  limit  must  be  set  to  the 
internationalisation  of  waterways  and  rivers, — otherwise  we  should  have  the  state  of 
affairs  referred  to  on  page  67  of  the  Green  Book  (1),  where  the  following  appears  : — 

There  was  reason  to  fear  in  such  a  case  that  a  State  under  whose  sovereignty  or 
authority  this  non-navigable  part  was  situated  would  not  proceed  to  carry  out  works  of 
which  not  only  would  the  exclusive  benefits  not  accrue  to  it,  but  which  also  might  result  in 
immediately  and  automatically  placing  the  entire  upper  part  of  the  river  under  the 
international  regime  m  virtue  of  the  definition. 

If  we  adopt  provisions  calculated  to  prevent  rivers  from  being  utilised  to  the  best 
advantage,  either  for  purposes  of  navigation  or  for  any  other  purpose,  we  shall  certainly 
achieve  an  object  entirely  contrary  to  that  which  we  set  out  to  attain.  The  Italian 
Delegation  considers  that  it  is  necessary  to  amend  some  of  the  ideas  contained  in 
Article  1  of  the  Convention,  which,  in  order  to  understand  it  thoroughly,  must  be  read 
in  conjunction  v.ith  the  commentary  contained  in  the  Green  Book.  On  page  69  (2)  of 
the  Green  Book  the  following  appears  : — 

By  "naturally  accessible  from  the  sea"  is  meant  every  part  of  a  waterway,  whether 
works  have  been  carried  out  along  its  course  or  not,  which  has  been  or  is  in  its  natural  state 
accessible  from  the  sea  for  any  description  of  navigation  whatsoever. 

Any  description  of  navigation  whatsoever  may  mean  navigation  by  small  rowing  boats, 
a  form  of  navigation  which  is  of  little  importance  to  the  nation  in  whose  territory  the 
waterway  is  situated,  and  of  no  importance  at  all  from  the  international  standpoint. 
We  therefore  feel  that  a  distinction  must  be  drawn  between  waterways  with  which 
the  Conference  must  deal,  and  other  waterways  which  may  serve  for  minor  navigation, 
but  which  do  not  concern  the  Conference.  Take,  for  example,  a  waterway  which 
forms  the  frontier  between  two  States.  There  may  be  a  minor  navigation  between 
one  bank  and  the  other,  but  from  an  international  point  of  view  such  a  river  is  of  no 
importance.  The  important  point  is  that  a  waterway  which  crosses  or  separates  a 
number  of  States  must  be  accessible  for  navigation  by  vessels  of  a  certain  tonnage. 

The  British  Delegation  suggested  that  the  word  navigation  should  be  regarded 
as  referring  to  ordinary  commercial  navigation.  This  definition  represents  a  certain 
degree  of  progress,  but  we  think  that  a  more  exact  definition  is  required  in  order  to 
enable  the  League  of  Nations  to  understand  its  task.  Other^vise  delusions  might  be 
entertained,  or  a  certain  state  of  mind  might  exist  which  in  certain  countries  would 
increase  the  difficulties  of  administration.  We  are  therefore  of  opinion  that  a  limit 
must  be  fixed  in  order  to  define  major  navigation,  not  merely  shipping  coming  directly 
from  the  sea,  but  navigation  by  vessels  of  large  tonnage,  in  other  words,  vessels  which 
are  capable  of  carrying  a  sufficient  quantity  of  goods  to  enable  them  to  compete  with 
railways.     There  has  been  considerable  discussion  as  to  what  this  tonnage  should  be, 


(1)  See  p.  420. 

(2)  See  p.  420. 
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especially  in  France.  The  French  have  developed  tlieir  inland  navigation;  there  is 
the  Freycinet  Act.  They  have  spent  a  great  deal  of  money  and  have  established  an 
important  system,  but  it  is  a  system  for  vessels  of  300  tons.  Germany,  of  whose  inland 
navigation  the  German  Delegate  had  good  reason  to  boast,  has  estabUshed  a  system 
for  vessels  of  600  tons.  It  is  sufTicient  to  take  as  an  example  the  great  canals  of  .\or- 
thern  Germany.  Nowadays  canals  for  vessels  of  less  than  a  minimum  of  300  tons  can 
hardly  be  constructed.  For  instance,  even  in  France,  when  it  was  desired  to  establish 
a  system  of  river  transport  upon  the  Rhone,  schemes  were  prepared  for  vessels  of  over 
600  tons.  In  the  opinion  of  the  Italian  Delegation,  if  200  tons  were  fixed  as  a  minimum, 
this  would  be  below  what  is  regarded  by  technicians  as  the  mininuim  necessary  to  enable 
canal  transport  to  compete  with  transport  by  rail.  If  another  course  were  adopted, 
small  streams,  hardly  navigable  by  rowing-boats,  but  passing  through  two  countries 
and  flowing  into  a  river  of  a  certain  importance,  might  have  to  be  internationalised, 
although  it  was  well  known  that  not  a  single  ton  of  goods  had  ever  been  transported 
over  it  from  the  sea.  Such  action  would  be  the  exact  contrary  of  what  we  are  here  to  do, 
namely,  to  develop  inland  navigation  in  each  country  to  the  utmost  possible  extent. 
It  is  for  this  reason  that  we  have  proposed  a  minimum  of  200  Ions.  On  certain  rivers 
vessels  of  200  tons  may  be  able  to  pass,  during  three  or  four  days  of  the  year. 
(;an  such  a  river  really  be  regarded  as  an  important  commercial  waterway  ?  Of  course 
not ;  we  are  therefore  of  opinion  that  a  time  limit  must  be  fixed.  Turning  now  to  cer- 
tain other  rivers,  especially  those  situated  in  the  north,  where  it  freezes  and  where 
there  is  fog,  we  find  that  the  average  navigable  period  is  two  hundred  days  a  year.  We 
l^ave  therefore  fixed  a  minimum  period  of  one  hundred  and  fifty  days  annually.  We 
t!  ought,  moreover,  that  though  it  woiUd  be  desirable  to  give  the  whole  world  faci- 
lities for  making  use  of  all  rivers  fulfilling  certain  conditions,  it  was  also  important 
t'  at  an  undue  servitude  should  not  be  thrust  upon  riparian  Stales.  For  this  reason 
the  Italian  Delegation  proposes  that  watercourses  upon  which  navigation  is  only  pos- 
sible by  haulage  should  not  be  subjected  to  the  regime  of  internationalisation.  In 
il  is  connection  I  associate  myself  with  what  has  been  said  by  M.  Montarroyos.  We 
must  Lake  care  not  to  impose  conditions  which  the  riparian  States  are  not  in  a  position 
to  accept.  Many  raparian  States  are  prepared  to  afford  freedom  of  navigation,  but 
we  cannot  claim  that  they  must  abandon  their  administrative  rights.  Here  1  return 
to  an  idea  which  1  developed  when  speaking  of  hydro-electric  stations.  Disputes 
might  arise  between  neighbouring  countries  with  regard  to  the  utilisation  of  a  tri- 
butary, because  if  the  water  of  this  tributary  is  used,  for  instance,  for  irrigation,  the 
volume  of  water  in  the  river  flowing  to  the  sea  is  diminished,  and  as  a  consequence  the 
navigability  of  the  river  is  decreased.  In  the  same  way  large  reservoirs  might  be 
made  for  hydro-electric  stations,  and  the  volume  of  water  in  the  lower  reaches  of  the 
river  would  thus  be  affected.  In  our  opinion,  therefore,  it  is  absolutely  essential  to 
distinguish  between  the  administration  which  must  be  left  to  riparian  States  and  the 
freedom  of  navigation  which  is  to  be  granted  to  vessels  of  the  whole  world.  1  would 
point  out  that  as  a  general  rule  the  various  interests  coincide;  if  it  is  greatly  to  the 
interest  of  one  country  to  obtain  access  to  the  sea,  it  is  greatly  to  the  interest  of  another 
to  allow  it  to  pass  through  its  territory,  since  the  result  will  be  a  great  development 
of  traffic  and  industry.  Interests  coincide  much  more  often  than  might  be  thought. 
It  is  these  very  difficult  and  technical  considerations  which  have  prompted  us  to  lay 
before  you  the  amendment  to  which  I  have  thus  drawn  your  attention.  I  felt  that  bound 
to  give  this  explanation,  and  I  am  quite  ready  to  give  any  others  which  may  be 
required.  I  sincerely  hope  that  this  discus<5ion  will  lead  to  a  solution  which  will  really 
be  in  the  interests  of  all,  and  wl-icli  will  make  possible  throughout  the  world  the 
development  of  river  transport,  which  is  already  of  capital  importance  and  which  is 
becoming  increasingly  important. 

Sir  Louis  KERSHAW^  (India). —  1  will  only  detain  the  Committee  one  moment 
to  explain  the  amendment  moved  by  the  Indian  Delegation  (1).  I  am  entirely  in  favour 
of  the  method  of  proceeding  by  definition  rather  than  by  enumeration,  but  I  think 
it  would  be  a  mistake  to  push  this  principle  of  uniformity  too  far, — to  attempt  to  fit 


(1)  See  p.  69. 
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into  the  procrustean  bed  of  Article  1  every  river  in  the  world  which  satisfies  certain 
conditions,  no  matter  what  the  local  conditions  may  be.  There  must  be  exceptions, 
as  a  study  of  the  majj  will  make  clear.  There  are  a  numjicr  of  unusual  cases  in  the 
world,  which  must  be  provided  for,  and  it  was  to  meet  one  class  of  these  that  the  Indian 
amendment  was  proposed.  Our  particular  difficulty  is  caused  by  the  existence  of  the 
French  and  Portuguese  settlements  in  India.  Those  members  of  the  Committee  who 
were  present  at  the  discussion  on  transit  are  familiar  with  the  facts.  I  could  give  several 
instances,  but  I  think  the  best  which  I  can  mention  here  is  the  River  Hooghly.  On 
tliat  river  is  situated  the  great  port  of  Calcutta,  one  of  the  great  ports  of  the  world; 
I  think  about  three  millions  of  shipping  go  in  and  out  of  Calcutta  every  year.  Al)out 
15  miles  north  of  Calcutta  is  the  small  French  settlement  of  Chandernagore.  Under 
the  definition  as  it  now  stands  in  the  Green  Book,  the  River  Hooghly  would  be  an  inter- 
national river.  I  feel  quite  sure  that  the  Commission  which  was  responsible  for  this 
definition  could  not  have  had  in  mind  a  case  of  this  kind,  or  that  they  intended  to 
include  it  in  their  definition;  I  feel  the  Committee  will  agree  that  it  is  not  unreasonable 
for  my  Government  to  say  that  they  would  find  considerable  difficulty  in  adhering  to 
any  Convention  wliich  had  the  effect  of  making  a  river  like  the  Hooghly  international. 
This  does  not  imply  that  there  is  to  be  any  restriction  on  freedom  of  navigation, 
because  on  the  Hooghly  there  is  complete  freedom  of  navigation;  but  to  have  complete 
freedom  of  navigation  is  a  very  different  matter  from  accepting  the  obligations,  imposed 
by  this  Convention,  which  would  result  from  the  internationalisation  of  a  river  of  this 
kind. 

M.  VALLOTTON  (Switzerland;  speaking  in  French).—  I  will  not  detain  you  long 
with  the  question  introduced  by  the  Delegate  for  India,  wliich  in  my  opinion  ought  to 
be  discussed  later  on. 

I  do  not  think  it  would  be  true  to  say  that  the  Paris  Commission  was  not  aware  of 
cases  of  this  kind.  As  a  matter  of  fact  the  Portuguese  Delegate,  amongst  others, 
referred  to  this  question,  but  I  do  not  think  that  it  calls  for  special  treatment. 

I  now  come  to  another  much  more  important  question.  We  have  listened  to  a  series 
of  speakers  who  have  given  their  reasons  for  various  amendments.  I  made  a  proposal, 
which  will  no  doubt  meet  with  the  approval  of  the  Committee  later  on,  to  the  effect 
that  amendments  which  are  absolutely  opposed  to  each  other  should  not  be  discussed 
simultaneously.  The  Japanese  amendment  is  clearly  intended  to  enlarge  the  scope 
of  the  definition  proposed  by  the  Provisional  Commission  of  Enquiry.  On  the  other 
hand,  all  the  other  amendments — British,  Italian,  and  Portuguese,  as  well  as  the  Hun- 
garian amendment,  which  includes  them  all — aim  at  restricting  the  scope  of  the  defi- 
nition. In  the  first  place,  it  would  be  most  desirable  to  come  to  a  decision  as  to  whether 
we  intend  to  go  farther  than  the  Green  Book  or  not  so  far,  and  I  do  not  think  that  we 
can  continue  to  discuss  simultaneously  amendments  wliich  are  of  an  essentially  diffe- 
rent nature. 

M.  Bignami,  with  the  clearsightedness  of  an  expert  accustomed  to  handle  far- 
reaching  problems,  has  laid  before  you  views  to  which  we  can  all  subscribe.  It  is  most 
desirable  that  the  present  Convention  should  result  in  the  general  encouragement  of 
major  navigation  for  the  benefit  of  all  mankind,  and  we  all  endorse  liis  words.  We  are 
particularly  glad  to  have  heard  M.  Bignami  speak  of  the  technical  measures  taken  by 
Italy  with  a  view  to  the  creation  of  a  navigation  system  adapted  to  six-hundred-ton 
barges.  Switzerland,  in  particular,  is  strongly  in  favour  of  this  scheme.  I  have  a 
few  criticisms  to  make  with  regard  to  the  amendments  proposed  today  by  the  various 
delegations  to  which  I  have  referred,  but  this  is  because  these  amendments  appear 
to  me  to  take  no  account  of  a  question  which  is  of  vital  importance  to  us  all.  I  would 
here  venture  to  point  out  that,  though  the  views  of  experts  must  be  given  a  hearing, 
it  is  also  advisable  sometimes  to  hear  the  opinions  of  the  unhappy  and  much- maligned 
jurists.  Sometimes  they  have  to  point  out  to  the  experts,  who  are  inclined  only  to 
look  to  the  future,  the  necessity  of  respecting  the  past.  If  our  labours  are  to  be  in  ac- 
cordance mth  the  dictates  of  wisdom,  we  must  bear  in  mind  not  merely  requirements, 
but  also  legal  rights.  I  should  therefore  like  to  put  to  the  meeting  the  followng 
question,  to  which  I  am  sure  that  I  shall  receive  a  vnianimous  reply:  Will  you  or  will 
you  not  respect  acquired  rights  ? 
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Free  access  to  the  sea,  which  is  of  vital  importance  to  a  nation,  is  particularly  im- 
portant for  landlocked  countries.  1  am  now  pleading  the  cause  of  States  which  are, 
of  course,  of  small  importance  in  comparison  with  the  extensive  interests  represented 
by  some  of  the  delegates  here,  hut  which  nevertheless  constitute  an  element  in  the 
League  of  Nations  which  cannot  be  completely  ignored.  Landlocked  countries 
enjoying  the  use  of  a  waterway  navigable  as  far  as  the  sea  can  only  ensure  the  main- 
tenance and  development  of  this  riglit,  which  I  regard  as  a  natural  right,  by  means 
of  international  convention.  These  conventions  are  essential  to  them;  in  the 
first  place,  they  ensure  the  maintenance  of  the  natural  navigability  of  a  waterway 
by  means  of  works  of  upkeep  which  are  generally  provided  for  under  the  heading 
regidarisatiun,  and  in  the  second  place,  these  countries  consider  that  some  provision  for 
possible  improvements  in  the  conditions  of  navigability  of  an  international  waterway, 
not  only  upon  their  own  territory,  but  also  upon  the  territories  of  the  States  which 
separate  Ihem  troin  the  sea,  constitutes  an  essential  guarantee  of  their  interests.  The 
British  Delegation  rightly  insists  on  the  fact  that  the  present  Draft  Convention 
on  the  International  Regime  of  Navigable  Waterways  would  proffer  no  advantage 
to  the  States  of  Europe  in  particular,  did  it  not  offer  a  legal  guarantee  superior  to  that 
afl'orded  by  the  regime  set  up  by  the  Final  Act  of  Vienna, — ^namely,  those  articles  of 
the  Treaty  of  June  9th,  1815,  which  relate  to  the  legal  regime  apphcable  to  internatio- 
nal rivers,  and  which,  moreover,  were  followed  by  further  regulations,  also  drawn  up 
in  1815,  reproducing  them  almost  word  for  word. 

It  is  therefore  important  briefly  to  recall  a  few  of  the  essential  principles  of  1815, 
which  appear  to  have  been  forgotten  by  some  speakers  during  the  general  debate  on 
the  present  Draft  Convention.  The  first  of  these  principles  is  the  following  :  It  was 
manifestly  the  intention  of  the  signatory  Powers  of  the  Final  Act  of  1815,  which  is 
still  in  force,  that  the  legal  regime  established  by  them  should  be  invested  with  the 
character  of  provisions  of  major  and  permanent  importance.  I  repeat  here  the  terms 
actually  used  in  particular  in  the  famous  instructions  given  by  the  French  Government 
to  its  Representative  at  the  Congress.  According  to  the  method  of  procedure  adopted 
in  1815,  there  was  no  question  of  a  Convention  concluded  by  the  whole  body  of  States 
represented  at  the  Congress,  but  rather  of  an  Act,  concluded  by  a  few  of  the  Great 
Powers,  as  apjjlicable  not  only  to  themselves  but  also  alt  Christian  States,  according 
to  the  conception  of  universality  prevailing  at  that  time.  To-day  we  can  say,  in  ac- 
cordance with  the  spirit  of  the  Covenant,  that  these  provisions  must  be  regarded  as 
applicable  to  all  civilised  States  without  distinction  as  to  religion.  According  to  the 
spirit  of  the  Treaty  of  1815,  these  were  apphcable,  not  only  to  riparian  but  also  to  non- 
riparian  States  of  international  rivers.  They  were  binding  not  only  upon  the  signa- 
tories, but  also  upon  States  which  were  not  signatories,  or  which  did  not  formally  accede 
to  the  articles  relating  to  the  general  legal  regime  which  was  established — this  is  a  very 
important  point — not  by  negotiation  between  the  States  represented  at  Vienna,  but, 
in  the  words  of  tlie  Article,  by  a  decision  of  ike  comity  of  Great  Powers. 

It  seems  to  me  that  there  may  be  deduced  from  the  foregoing  a  number  of  prin- 
ciples which  should  be  clearly  stated  and  should  serve  as  a  basis  for  our  discussions; 
they  should  constitute  a  minimum  below  which  no  State  could  pass  without  prejudice 
to  the  acquired  rights  of  other  States.  In  my  view  the  first  principle  is  that  States 
which  did  not  exist  in  1815,  but  which  have  subsequently  been  detached  from  States 
subject  to  the  provisions  of  the  final  Act  of  Vienna,  are  bound  by  the  general  obligations 
incurred  by  the  State  of  which  they  formed  part  in  1815;  in  the  same  svay  they  are  en- 
titled to  cluim  the  benefits  which  the  Treaty  of  Vienna  conferred  upon  their  predecessors 
or  founders.  In  the  second  place,  since  the  settlement  of  1815  is  applicable  to  all 
States,  the  General  Convention  which  we  are  about  to  adopt  ought,  in  my  opinion, 
also  to  apply  to  all  civilised  States,  even  to  those  which  are  not  Members  of  the  League 
of  Nations  or  which  are  not  admitted  to  its  technical  organisations.  In  the  third 
])lace,  acquired  rights  which  have  been  acquired  in  virtue  of  the  Act  of  1815  cannot 
be  restricted  except  by  the  unanimous  consent  of  all  civilised  States.  Great  im|>i>i- 
tance  should  be  attached  to  this,  because  the  Treaty  of  Vienna  was  confined  to  Ihe 
afiirmation  of  principles  which  corresponded  to  the  legal  conceptions  prevailing 
throughout  the  world  at  that  time,  and  which  had  been  consecrated  by  the  long- 
established  and  universal  practice  of  the  most  civilised  countries.     Without  desiring 
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to  detract  from  the  merit  of  the  States  which  codified  these  principles — amongst 
others  i'or  example,  in  the  French  Declaration  of  1792 — I  would  venture  to  recall 
the  fact  that  the  work  of  the  Congress  of  Vienna  was  not  a  conception  evolved 
entirely  from  the  minds  of  the  Members  of  the  Congress;  as  with  our  task,  it  was  a 
codification  of  long-established  custom  which  was  already  observed  by  the  States. 
This  fact  above  all  should  ensure  respect  for  such  established  custom. 

This  leads  me  to  express  my  surprise  and  regret  at  certain  amendments  formulated 
to-day  which  appear  to  me  to  constitute  a  direct  violation  of  these  acquired  rights. 

In  the  first  place,  I  will  speak  of  the  Portuguese  Delegation's  amendment  (1),  which 
aims  at  restricting  internationalisation — I  do  not  know  why — to  waterways  with  a  na- 
vigable depth  of  three  feet.  1  do  not  know  whether  Portuguese  feet  are  large  or  small ; — 
1  imagine  they  are  very  small  in  view  of  the  elegance  of  that  nation,  and  I  do  not  know 
on  what  the  Portuguese  Delegate  bases  this  definition.  With  regard  to  the  Hungarian 
amendment,  which  includes  the  British  and  Italian  limitations,  not  to  mention  a  num- 
ber of  others— a  whole  page  of  them — this  amendment  appears  to  me  to  have  the  dis- 
advantage of  being  absolutely  opposed  to  the  existing  regime,  especially  having  regard 
to  the  navigation  acts  of  the  various  European  rivers.  I  am  not  referring  only  to  the 
regime  of  1815.  The  Italian  Delegation,  for  example,  proposes  to  exclude  from  the 
international  regime  any  waterway  navigable  from  the  sea,  not  only  if  it  cannot  be, 
but  also  if  it  actually  is  not,  used  for  navigation  for  a  period  of  at  least  150  days  annually. 
It  must  also  take  vessels  of  at  least  200  tons  whilst,  further,  the  Itahan  Delegation 
does  not  admit  that  a  waterway  with  a  towing  path  can  be  of  international  concern. 

Again  the  British  Delegation,  does  not  admit  the  international  character  of  a  water- 
way which  at  the  present  time  is  not  open  to  ordinary  commercial  navigation  (2).  In 
spite  of  the  reactionary  reputation  which  they  bear,  the  diplomats  who  drafted  Ar- 
ticle 108  and  the  following  articles  of  the  Final  Act  of  1815  appear  to  me — I  regret  to 
tell  our  esteenced  colleagues — to  be  in  reality  far  more  liberal  than  the  Europeans 
of  the  twentieth  century.  I  need  merely  point  out  that  ordinary  commercial  naviga- 
tion, as  the  phrase  is  understood  by  some  to-day  (we  have  heard  the  statement  of 
M.  Bignami),  did  not  exist  in  1815.  For  example,  commercial  navigation  presupposes 
that  such  navigation  is  carried  on  by  the  upstream  State,  that  ports  equipped  ad  hoc  have 
been  created,  and  other  installations  provided,  without  which  ordinary  commercial 
navigation  cannot  exist.  Moreover,  in  1815  and  until  the  middle  of  the  century,  it 
was  rarely  possible  to  make  use  of  barges  of  200  tons  with  a  draught  of  3  feet  for  150  days 
of  the  year  on  the  rivers  defined  in  1815  as  international, — the  Rhine,  the  Danube, 
the  Po  and  the  Ticino.  Until  the  middle  of  the  19th  century  any  method  of  traction 
other  than  haulage  was  almost  unknown. 

These  amendments  would  introduce  into  the  future  definition  of  international 
rivers  a  new  principle  which  would  confhct  with  the  obligation  to  keep  in  a  state  of 
repair  the  bed  of  the  river  and  the  haulage  routes  formally  included  in  the  Treaty  of 
Vienna  in  1815,  and  in  subsequent  Treaties.  The  result  of  neglect  on  the  part  of  the 
downstream  State,  to  keep  up  the  channel  or  haulage  route  of  a  navigable  waterway 
as  far  as  the  frontier  of  the  upstream  State,  would  be  that,  through  the  fault  of  the  for- 
mer and  to  the  detriment  of  the  latter,  not  only  would  ordinary  commercial  navigation, 
which  is  claimed  as  a  minimum  by  the  British  Delegation,  disappear,  but  the  naviga- 
bility of  the  river  would  also  be  reduced  below  the  minimum  claimed  by  the  Portu- 
guese and  Italian  Delegations.  I  will  explain.  Everyone  knows  that,  even  on  a 
first-class  waterway,  the  result  of  not  dredging  a  sandbank  situated  at  a  certain  point 
may  be  that  navigation  is  rendered  impossible  even  for  barges  under  150  tons.  This 
has  been  experienced  recently  on  a  European  waterway  of  primary  importance.  If 
a  downstream  State  allowed  a  port  indispensable  to  navigation  to  fall  into  disrepair 
or  failed  to  throw  it  open,  the  Hmitative  clauses  suggested  by  the  Hungarian,  British 
and  Italian  Delegates  would  at  once  come  into  play.     The  chief  superiority   of  the 


(1)  The  text  of  the  Portuguese  amendment  reads  as  follows  : 

"After  the  words  naturally  accessible  in  the  first  line  of  Article  1,  paragraph  1.  insert  the  words 
for  vessels  dnmirig  al  least  three  feel  of  water." 

(2)  The  text  of  tlie  British  amendment  reads  as  follows  : 

"Article  1,  paragraph  1,  lino  1.  In  the  English  text,  after  sp^  add  for  ordiuary  commercial  navi- 
Halion;  in  liie  I-'rench  lexL,  after  the  words  dcpiiis  la  mer  add  the  words  a  la  navigation  eomnierciale 
ordinaire." 
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principles  adopted  in  1815,  as  also  of  the  definition  proposed  by  the  Commission  of 
Enquiry  at  Paris,  over  the  provisions  now  suggested  to  us — which  I  will  venture  to 
describe  as  measures  of  petty  strangulation — is  that  internationalisation  is  not  made 
dependent  upon  the  will  of  a  riparian  State,  but  upon  the  indisputable  natural 
characteristics  of  the  waterway, — in  other  words,  upon  that  degree  of  navigability  as 
far  as  the  sea  which  it  would  possess  provided  that — ^here  I  quote  the  wording  of  1815, 
which  is,  I  think,  much  bettor  than  that  proposed — the  works  necessary  to  remove  any 
obstacle  to  navigation  are  carried  out. 

The  Treaty  of  1815  is  not  all.  Switzerland,  for  example,  and  other  States  also,  is 
so  situated  that,  according  to  the  Treaty  of  Peace,  should  any  of  the  provisions  of  the 
Rhine  Clonvention  conflict  with  any  of  those  of  the  General  Convention,  the  latter 
would  prevail.  What  would  be  the  position  if  these  amendments  were  adopted  ?  .  At 
the  present  time  we  have  the  Rhine  Act,  which  is  of  a  fairly  liberal  nature,  though  it  is 
by  no  means  up-to-date,  but  the  spirit  of  this  treaty  is  diametrically  opposed  to  all 
these  amendments.  There  is  one  article  which  is  well  known  to  a  great  many  of  us, — 
Article  23  of  the  Act  of  1868.  It  reads  as  follows  : 

Articles  15  and  22  (oi  I  lie  Act  of  1868)  shall  notbe  applicable  to  vessels  of  a  capacity 
of  less  than  300  quintals  or  to  their  masters. 

I  have  asked  experts  here  present  what  300  quintals  of  that  date  amounted  to. 
They  tell  me  that  it  was  equal  to  15  tons. 

It  follows  therefore  that,  contrary  to  what  has  been  suggested  to-day,  it  was  stipu- 
lated at  that  time  that  vessels  of  a  capacity  of  15  tons  or  less  were  not  to  be  subjected 
to  the  conditions  of  Articles  15  and  22. 

Article  15  lays  down  that  : 

The  right  of  navigating  sailing  or  steam  vessels  upon  the  Rhine  from  Basle  to  the  open 
sea  shall  only  be  granted  to  persons  who  can  prove  that  they  have  received  from  the  Govern- 
ment of  the  riparian  State  an  order  permitting  them  to  navigate,  etc... 

Article  22  is  as  follows  : 

Before  a  vessel  may  undertake  its  first  voyage  upon  the  Rhine,  the  owner  or  master 
shall  provide  himself  with  a  certificate  proving  that  his  vessel  possesses  the  solidity  and  rig- 
ging necessary  for  navigation  upon  that  part  of  the  river  for  which  it  is  intended.  This 
certificate  or  order  shall  be  delivered. 

I  will  spare  you  further  extracts.  1  merely  wish  to  point  out  that  it  appears  from 
these  quotations  that  in  European  law  to-day,  amongst  other  articles,  there  is  one 
the  abolition  of  which  by  the  General  Convention  which  it  is  desired  to  enforce  will  be 
unanimously  opposed  by  the  riparian  States  of  the  Rhine.  Contrary  to  what  has  been 
proposed  to-day,  this  article  lays  down  that  not  only  will  we  accord  to  minor  naviga- 
tion the  same  privileges  which  we  accord  to  major  navigation,  but  we  will  actually 
adopt  a  more  liberal  policy  towards  llic  former  than  towards  the  latter,  since  we  exempt  it 
from  the  preliminary  formalities  required  from  major  navigation.  Such  is  the  spirit 
of  1815,  and  I'  think  it  is  the  right  spirit.  I  think  that  the  main  fact  to  be  deduced  from 
these  quotations  is  that,  unless  we  wish  to  produce  a  convention  which  cannot  be  accep- 
ted by  a  large  number  of  those  present,  we  shall  at  all  events  be  compelled  unanimously 
to  adopt,  as  a  minimum,  respect  for  existing  rights,  and  more  especially  respect  for  the 
principles  which  1  have  quoted,  and  which  are  in  complete  opposition  to  the  amend- 
ments  proposed   to-day. 

These  considerations  lead  me  to  ask  for  the  rejection  of  these  amendments,  and  also 
to  move  that  the  Conference  shall  consider  whether  the  definition  contained  in  the 
Green  Book  shall  be  extended. 

The  position  of  European  States  referred  to  in  the  Treaty  of  Peace  appears  to  me 
to  be  the  following  :  Unless  this  General  Convention  represents  for  them  an  advance 
upon  existing  navigation  acts  and  acquired  rights,  it  will  be  impossible  for  them  to 
sign   it. 

M.  TSANG-OU  (China;  speaking  in  French).— After  M.  Vallotton's  long  speech 
there  seems  no  need  for  me  to  speak.     I  will,  however,  claim  your  attention  for  a  few 
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minutes.  I  cannot  be  silent;  I  much  regret  that  I  shall  be  forced  to  speak  in  opposition 
to  the  views  expounded  by  the  Swiss  Delegate.  I  will  therefore  read  the  amendments 
submitted  by  tlie  Chinese  Delegation  : 

The  Chinese  Delegation  sees  no  objeelion  to  accepting  ilie  definition  as  laid  down  in 
Article  1,  paragraph  1,  should  the  Conference  decide  that  internationalisal  ion  lias  been  granted 
in  order  to  afford  access  to  the  sea  to  a  landlocked  State... 

On  that  point  I  think  I  agree  with  M.  Vallotton. 

...  In  this  case,  it  proposes  that  the  words  accessible  to  the  sea  be  substituted  for  the  words 
accessible  irom  the  sea,  and  tliat  the  High  Contracting  Parties  shall  consist  only  of  the  ripa- 
rian States,  without  the  possibility  of  assimilating  the  non-riparian  Stales  with  the  riparian. 

If,  on  the  other  hand,  the  Conference  were  to  decide  that  the  system  of  internationalisation 
should  give  freedom  of  navigation  to  non-riparian  States,  the  Chinese  Delegation  is  of  opinion 
that  it  would  be  ne  essary  to  fix  a  certain  limit  to  the  tonnage  transported,  in  order  that 
the  navigation  of  non-riparian  States  should  not  injure  local  navigation,  or  else  that  a  deci- 
sion should  be  arrived  at  that  the  transport  of  imports  and  exports  shall  be  direct,  without 
transhipment  and  without  obstructing  the  establishment  of  public  towage  services  and 
other  forms  of  monopolised  haulage.  Both  these  cases  apply  to  international  rivers  of  limited 
concern,  that  is  to  say  to  those  of  which  the  High  Contracting  Parties  are  riparian  States, 
who  will  frame  their  agreements  in  accordance  with  the  principles  ol  the  present  Convention 
(particularly  5,  G,  7,  8,  19,  20,  etc.). 

With  regard  to  international  rivers  of  general  concern,  the  Chinese  Delegation  proposes 
to  indicate  them  in  a  table  attached  to  the  present  Convention,  the  provisions  of  which  apply 
wholly  to  them. 

Should  the  Conference  decide  that  the  definition  of  internationalisation  shall  apply  tn 
international  rivers,  without  any  distinction  between  general  and  limited  concern,  the  dele- 
gation will  later  propose  certain  amendments. 

With  your  permission  I  will  now  proceed  to  give  you  some  explanation.  As  yon 
know,  the  Chinese  Delegation  took  part  in  the  work  of  the  Commission  at  Paris.  I 
do  not  think,  therefore,  that  we  are  in  a  position  to  criticise  the  Green  Book.  There  is, 
however,  one  point  on  which  we  are  not  very  clear.  We  were  invited  to  take  part  in  this 
Conference  by  a  letter  from  the  League  of  Nations,  dated  September  20th.  To  this 
letter  was  attached  the  Resolution  adopted  by  the  Assembly  at  Geneva.  We  are  in- 
vited to  : 

(1)  Draw  up,  under  conditions  laid  down  in  the  Resolution  of  the  Council  of  to-day's  date, 
the  measures  which  may  be  taken  by  the  Members  of  the  League  in  fulfilment  of  that  part  of 
Article  23  (e)  of  the  Covenant  which  concerns  freedom  of  communications  and  transit,  as 
well  as  the  General  Conventions  on  the  international  regime  of  transit,  of  ports,  of  waterways 
and  of  railways  referred  to  in  Articles  338  and  379  of  the  Treaty  of  Versailles. 

2)  Determine,  under  the  same  conditions,  whether  the  measures  which  it  elaborates 
should  take  the  form  of  Draft  Conventions  to  be  ralified  by  the  Members  of  the  League  or  of 
re'.ommendaiioh'i  to  the  various  Governments,  or  of  Draft  Resolutions  to  be  adopted  by 
the  Assembly. 

There  is  one  small  point  upon  which  the  Chinese  Delegation  wishes  for  an  explana- 
tion. According  to  the  first  and  second  paragraphs  it  would  appear  that  there  were 
to  be  two  Conventions,— one  in  pursuance  of  Article  23  (e)  and  another  in  pursuance 
of  Article  338. 

There  is  no  jurist  in  the  Chinese  Delegation.  I  would  therefore  ask  whether  the 
Convention  to  be  concluded  between  the  Members  of  the  League  of  Nations  in  virtue 
of  Article  23  [e)  of  the  Covenant  is  to  be  the  same  from  the  point  of  view  of  the  advan- 
tages to  be  accorded  as  the  Convention  to  be  concluded  by  the  Members  of  the  League 
of  Nations  in  virtue  of  Article  338.  Moreover,  the  Chinese  Delegation  proposes 
that  a  list  of  rivers  of  general  international  concern  should  be  enumerated,  because  it 
contemplates  the  inclusion  of  all  rivers  which  have  become  international  in  virtue  either 
of  special  acts  or  of  the  Treaty  of  Versailles,  or  of  a  subsequent  agreement.  It  wishes 
to  replace  the  second  paragraph  of  the  definition  of  Article  1  by  an  enumeration.  If 
there  are  really  to  be  two  Conventions,  the  Chinese  Delegation  is  prepared  to  accept 
paragraph  1  of  Article  1  with  Certain  minor  alterations,  so  that  where  it  takes  the  form 
of  a  recommendation  or  of  a  draft  convention,  the  advantages  derived  from  this  con- 
vention will  be  limited  to  riparian  Stales.     But  if  it  is  understood  that  there  is  to  be 
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only  one  Convention,  the  Chinese  Delegation  will  only  accept  Article  1,  paragraph  1, 
after  more  radical  alteration.  This  is  the  meaning  of  our  proposal.  The  delegation 
on  behalf  of  which  T  speak  would  be  glad  to  have  an  explanation  regarding  the  spirit 
of   this    Resolution. 

The  CHAIRMAN  (speaking  in  French). — I  think  that  the  Secretary-General  of  the 
Conference,  who  was  present  at  the  First  Assenibly  of  the  League  of  Nations  at  Geneva, 
will  be  able  to  give  you  some  delinite  explanation. 

M.  TSANG-OU  (China;  speaking  in  French). — As  T  was  not  present  at  the  discus- 
sions whicli  took  place  at  Geneva,  and  as  I  am  in  no  way  a  jurist,  I  venture  to  ask  for 
information  with  regard  to  what  took  place  during  the  first  Assembly  of  the  League 
of   Nations. 

M.  HAAS  (Secretary-General  of  the  Conference;  speaking  in  French). — I  am  no 
more  a  jurist  than  M.  Tsang-On,  and  the  only  advantage  I  have  over  him  is  that  I  was 
present  not  only  at  the  discussions  held  at  Paris  upon  this  subject,  but  also  at  those 
held  at  Geneva. 

In  the  first  place  I  would  point  out  to  M.  Tsang-Ou  that  his  excellent  memory  has 
somewhat  failed  him  on  this  occasion.  The  text  of  the  Resolution  which  appears 
to  astonish  him  is  exactly  the  same  as  that  of  the  Draft  Resolution  prepared  by  the 
Commission  of  Enquiry  at  Paris,  of  which  M.  Tsang-Ou  was  a  member,  and  which  was 
submitted  to  the  Council,  accepted  by  the  Council,  submitted  by  the  Council  to  the 
Assembly,  accepted  by  the  Assembly,  and  finally  completed  its  journey  by  being  once 
more  laid  before  M.  Tsang-Ou  in  his  capacity  as  Representative  of  the  Cliinese  Govern- 
ment at  Barcelona. 

With  regard  to  the  subtle  complicated  problem  propounded  by  M.  Tsang-Ou,  its 
solution  is  quite  easy.  It  never  occurred  to  anybody  to  make,  on  the  same  subject,  two 
conventions  having  the  same  scope  of  application,  one  based  on  Articles  338  and  379 
of  the  Treaty  of  Versailles  and  the  other  drawn  up  by  the  same  persons  in  pursuance 
of  Article  23  (e)  of  the  Covenant.  What  attitude  could  have  been  adopted  by  the 
League  of  Nations  ?  The  League  was  confronted  with  two  different  texts,  referring 
to  the  same  subject,  but  coming  from  different  sources.  On  the  one  hand  there  were 
texts  of  the  Treaty  of  Peace,  Article  338,  dealing  with  the  Convention  upon  Navigable 
Waterways,  and  Article  379  dealing  with  Conventions  upon  Transit,  Navigable  Water- 
ways, Ports,  etc.;  on  the  other  hand  there  was  Article  23  of  the  Covenant,  which  did 
not  actually  specify  these  conventions,  but  referred  to  freedom  of  communications 
and  transit,  and  to  the  measures  to  be  talien  in  order  to  ensure  and  maintain  this  free- 
dom. The  League  of  Nations  was  faced  from  the  outset  with  the  necessity  of  accom- 
plishing these  different  tasks.  To  this  end,  on  the  proposal  of  the  Council,  it  convened 
this    Conference. 

With  regard  to  Articles  338  and  379,  definite  reference  could  be  made  to  conventions, 
as  definite  provision  had  been  made  for  them.  With  regard  to  Article  23  of  the  Cove- 
nant, tiie  scope  of  which  is  much  wider,  it  was  possible  to  take  the  view  that  conven- 
tions would  have  to  be  drawn  up  for  certain  questions,  whereas  recommendations  only 
were  suitable  for  others.  Indeed,  the  Commission  of  Enquiry  at  Paris  anticipated 
that,  in  regard  to  ports,  no  definite  conclusion  would  be  arrived  at,  but  that  a  draft 
resolution  was  all  that  could  be  expected.  This  is  why  there  are  two  different  texts, — 
one  much  more  definite,  dealing  with  Articles  338  and  379  of  the  Treaty  of  Versailles; 
and  the  other,  much  wider  in  scope  and  allowing  more  latitude,  bearing  upon  Article 
23  of  the  Covenant.  So  far  as  I  know,  however,  it  has  never  occurred  to  anyone  that 
two  different  texts  should  be  drawn  up,  one  in  pursuance  of  Articles  338  and  379  and  the 
other  in  pursuance  of  Article  z,3  of  the  Covenant.  As  the  sources  from  which  authority 
was  derived  were  different,  we  were  obliged  to  make  two  paragraphs,  one  detailed 
and  precise  and  the  other  in  more  general  terms;  but  the  idea  in  each  was  the  same. 

M.  TSANG-OU  (China;  speaking  in  French). — I  am  very  grateful  to  the  Secretary- 
General  for  his  explanation.  It  docs  not,  however,  prevent  me  from  feeling  some 
hesitation  when  I  read  the  two  paragraphs. 
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The  text  of  the  second  paragraph  is  as  follows  :  To  determine  under  the  same  condi- 
tions whether  the  measures... — there  the  word  measures  is  used — ...should  take  the  form 
of  Draft  Conventions  to  be  ratified  by  Members  of  the  League  or  of  recommendations  to 
the  various  Governments... 

In  the  other  paragrapli,  on  tlie  other  hand,  the  word  conventions  is  used.  Thus 
on  one  occasion  the  word  measures,  on  the  otlier  occasion  the  word  conventions,  is  used. 
My  French  is  not  perfect,  and  I  am  therefore  not  quite  sure  what  is  meant;  that  is  why 
1  am  asking  for  an  explanation. 

In  submitting  my  amendments  1  am  compelled  to  have  due  regard  to  the  definition. 

I  am  glad  to  learn  that  there  is  to  be  one  convention  only,  and  I  am  convinced  that  the 
wording  is  correct,  but  that  I  have  not  fully  understood  it. 

M.  ALVAREZ  (Chile;  speaking  in  French).  —  I  should  like  to  substantiate  the 
explanation  given  by  the  Secretary-General  by  pointing  out  that  the  Committee  of 
•lurists,  which  was  called  upon  to  investigate  this  question,  unanimously  agreed  that 
one  convention,  and  one  only,  was  intended.  The  Convention  which  the  Barcelona 
Conference  is  to  draw  up  is  that  referred  to  in  the  articles  of  the  Treaty  of  Versailles. 

I  will  now  briefly  summarise  the  main  points  of  the  discussions  which  have  taken 
place  during  the  last  few  days  in  this  Committee  upon  Navigable  Waterways.  The 
cleavage  which  has  appeared  is  one  rather  of  form  than  of  principle.  Discussion  is 
concentrated  upon  the  meaning  of  certain  words  rather  than  upon  the  principle  of  the 
question  at  issue.  Misunderstanding  arises  from  the  meaning  to  be  attached  to  the 
expression  international  river.  In  the  minds  of  a  certain  number  of  delegates  this 
expression  is  equivalent  to  internationalised  river,  in  other  words,  a  river  over  which 
the  riparian  States  possess  no  rights,  and  the  conditions  upon  which  may  therefore 
be  compared  with  the  high  seas,  since  everyone  has  the  right  to  navigate  freely  upon 
it.  Other  delegations,  amongst  them  that  of  Chile,  prefer  the  definition  of  such  rivers 
laid  down  by  international  law — ^t.hat  is  to  say  rivers  which  cross  or  separate  the  ter- 
ritory of  several  States — unaccompanied  by  any  conditions  with  regard  to  the  cha- 
racteristics of  such  rivers- — in  other  words,  the  rights  which  riparian  States  may  exercise 
over  them. 

Our  discussions  would  progress  more  rapidly  if,  instead  of  arguing  on  the  expres- 
sions international  river  and  internationalised  river,  we  went  to  the  root  of  the  matter. 

II  would  be  better  to  endeavour  to  ascertain  what  rights  riparian  States  possess  upon 
the  rivers  which  cross  or  separate  their  territories,  and  what  rights  non-riparian  States 
have  in  respect  to  the  same  rivers.  When  we  have  decided  whether  the  rights  of 
riparian  and  those  of  non-riparian  States  should  be  identical  and  equal  in  regard  to 
navigation,  we  should  proceed  to  make  distinctions  between  certain  classes  of  rivers. 
As  I  have  already  had  occasion  to  remark,  rivers  could  be  divided  into  two  or  three 
categories.  When  this  question  has  been  discussed,  the  considerable  differences  of 
opinion  which  are  now  apparent  will  disappear,  and  it  will  be  much  easier  to  come  to 
an  agreement. 

ADMIRAL  PRICA  (Serb-Croat-Slovene  State;  speaking  in  French).  —  I  was 
rather  surprised  to  find  that  the  debate  on  Article  1  of  this  Convention  began  with  the 
discussion  concerning  the  tributaries  of  international  waterways.  I  wondered  whether 
a  greater  degree  of  importance  was  attached  to  such  tributaries  than  to  national  rivers 
flowing  directly  into  the  sea.  Is  our  river,  the  Morava,  with  its  10  kilometres  of 
navigable  length,  more  important  from  the  point  of  view  of  world-navigation  and 
trade,  than  such  rivers  as  the  Mississippi,  the  Nile,  the  Yang-Tse-Kiang  and  the  Seine? 
I  lliiiik  it  would  be  much  better  to  follow  tlie  natural  order  and  to  have  considered 
first  of  all  national  rivers  flowing  into  the  sea,  than  national  tributaries  flowing 
into  international  rivers.  But  I  must  defend  the  principles  set  forth  in  Article  1  of 
the  Convention,  including  paragraph  b). 

I  wall  be  brief.  A  national  waterway  is  an  absolute  necessity  for  a  riparian  State 
which  has  no  other  means  of  affording  protection  to  and  developing  its  own  shipping 
in  the  midst  of  world  competition.  It  is  precisely  a  State  of  this  kind  which  will  be 
exposed  on  international  rivers  to  unlimited  competition,  and  its  only  means  of  pre- 
ser^^ng  its  autonomy  and  independence  will  be  through  national  tributaries  of  the 
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principal  river.  M.  Georges  Kaeckenbeeck,  a  Member  of  the  Legal  Section  of  the 
League  of  Nations,  has  been  good  enough  to  present  me  with  a  pamplilet  entitled  Inter- 
national Rivers.  I  have  read  part  of  it,  and  1  will  venture  to  read  you  the  first  para- 
graph of  the  introduction,  whicli  is  as  follows  : 

A  navigable  river,  which  lies  ivholly  in,  the  territory  of  one  State,  is  described  as  national. 
Such  a  river  forms  part  of  the  territory  and  is,  according  to  general  opinion  and  practice, 
subject  to  the  exclusive  control  of  the  territorial  Power. 

I  hope  that  this  definition  will  also  be  applied  to  national  tributaries  of  interna- 
tional rivers.  1  do  not  think  I  have  anything  else  to  add.  I  would  merely  repeat 
that,  in  this  matter,  I  am  defending  the  text  of  the  Draft  Convention,  and  that  I  shall 
be  very  glad  if  it  is  preserved  intact. 


M.  SEELIGER  (Germany;  speaking  in  French).  —  You  wll  admit  that  for  those 
who  did  not  take  part  in  drawing  up  the  Draft  Convention  contained  in  the  Gree?i 
Book,  it  is  at  times  difficult  to  understand  the  meaning  of  words,  and  to  follow  discus- 
sions based  entirely  upon  this  text.  However,  ihe  discussion  which  has  taken  place 
yesterday  and  to-day  has  thrown  a  good  deal  of  light  upon  the  bearing  of  that  part 
of  Article  1  which  we  are  now  discussing.  In  my  view  two  points  have  been  clearly 
established  : 

1.  As  General  Mance  has  pointed  out,  we  must  distinguish  between  the  regime 
which  is  to  be  applied  to  a  certain  number  of  rivers  and  the  administration  of  these 
rivers.  By  regime  we  must  understand  the  whole  body  of  principles  which  are  to 
govern  navigation,  whereas  administration  covers  all  measures  necessary  for  the 
management  of  such  rivers  and  everything  connected  therewith. 

2.  The  word  international  applies  to  a  river  placed  under  a  strong  international 
administration,  withdrawn  from  the  authority  of  riparian  States  and  handed  over 
entirely  to  an  international  commission.  This  term  applies  to  a  river  to  which  it  is 
desired  to  apply  all  the  rules  laid  down  in  the  articles  of  the  Convention.  Rivers  are 
called  international  inasmuch  as  several  States  undertake  to  apply  these  rules  to  them. 

In  my  opinion  these  two  points,  which  have  been  established,  are  of  the  utmost 
importance.  The  essential  point  in  my  opinion  is  the  definition  contained  in  Article  1. 
I  think  that  you  will  find  therein  the  reason  why  M.  Chargueraud  is  no  longer  satisfied 
with  this  definition.  It  is  drawn  up  solely  from  the  technical  and  legal  aspects.  After 
reading  it  and  realising  that  all  the  rules  which  follow  are  to  be  applied  to  rivers  coming 
within  this  definition,  we  wonder  whether  all  rivers  which  satisfy  the  conditions  of 
this  technical  and  legal  definition  are  actually  to  be  subjected  to  the  provisions  which 
follow. 

It  appears  to  me  that  another  aspect  should  have  been  considered, — the  economic 
aspect.  In  defining  the  rivers  to  which  it  is  desired  to  apply  the  regime  in  question 
we  must  not  concern  ourselves  solely  with  the  technical  and  legal  characteristics;  we 
must  also  take  the  economic  features  into  account.  I  see  that  M.  Vallotton  is  signi- 
fying his  disagreement.  Unfortunately  I  feel  bound  to  take  this  view,  and  I  think 
that  it  coincides  with  that  of  M.  Chargueraud,  who  also  queried  the  importance  pos- 
sessed by  these  rivers.  If  we  wish  to  make  a  satisfaction  definition,  something  must 
be  added;  we  must  make  what  I  would  call  an  economic  definition.  How  is  it  to  be 
done?  That  is  the  task  of  this  Committee.  I  said  yesterday  that  certain  considera- 
tions must  be  borne  in  mind.  The  river  must  be  of  use  to  navigation  in  order  to  be 
of  sufficient  importance  to  induce  such  a  large  number  of  States  to  pledge  themselves 
to  renounce  certain  rights,  and  to  undertake  a  number  of  obligations.  I  am  in  agree- 
ment with  the  Italian  and  British  Delegations,  for  at  bottom  their  amendments  are 
governed  by  the  same  idea  :  it  is  essential  that  a  river  should  be  of  use  to  navigation. 
How  is  this  to  be  expressed?  It  is  very  easy  to  say  that  it  must  suffice  for  ordinary 
commercial  navigation  or  for  normal  navigation.  A  formula  remains  to  be  found, 
and  it  is  our  business  to  find  it.  Such  a  river  must  be  used  extensively  for  navigation; 
because  it  is  necessary  to  internationalise  a  river,  there  is  no  occasion  for  so  many 
States  to  bind  themselves  by  a  solemn  convention  if  the  river  in  question  only  takes 
small  craft.  It  is  also  quite  possible  to  conceive  the  existence  of  great  rivers  upon 
wihch  there  is  no  navigation. 
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We  iiuisl  therefore  add  to  the  definition  the  idea  that  the  river  must  be  used  more 
or  less  extensively  for  navigation.  It  is  a  far  cry  to  the  Congress  of  Vienna.  Railways 
have  been  constructed,  much  progress  has  been  effected  in  technical  matters,  espe- 
cially in  the  utilisation  of  rivers  for  the  production  of  hydraulic  power.  To-day  it 
is  an  open  question  whether  many  rivers  would  not  beef  more  use  to  man  if  they  were 
employed  for  purposes  other  than  navigation.  Would  you  internationalise  a  river 
for  the  purposes  of  na-vigation,  simply  because  it  fits  your  definition,  and  in  spite  of 
tiie  fact  that  it  would  be  more  useful  to  mankind  if  employed  for  the  production  of 
hydraulic  power?  It  may  be  lost  to  navigation,  but  its  hydraidic  power  v^all  enable 
you  to  run  electric  railways  upon  which  transport  traffic  may  be  carried  on  more 
cheaply  than  by  water.  Tliis  should  be  indicated  in  the  definition.  It  is  an  economic 
detail;  perhaps  this  assembly,  which  includes  such  an  array  of  experts,  will  discover 
other  points.  The  definition  must  be  drawn  up  in  such  a  way  that  rivers  of  the  kind 
to  which  I  have  referred  would  not  be  internationalised,  for  freedom  of  navigation 
cannot  be  granted  upon  many  rivers  which  are  used  for  the  purpose  of  producing 
hydraulic  power.  This  should  be  specified.  An  economic  element  must  therefore 
be  included  in  the  definition,  if  a  satisfactory  result  is  to  be  obtained.  When  this  has 
been  accomplished  I  think  we  can  abandon  the  method  of  enumeration. 

How  are  you  to  proceed?  That  is  for  you  to  decide.  I  think  that  this  task  of 
drafting  might  be  entrusted  to  a  sub-committee  when  the  members  of  the  Committee 
have  given  their  opinions.  The  result  would  be  more  speedy  than  if  we  were  to  continue 
the  discussion. 

The  CHAIRMAN  (speaking  in  French).  —  We  can  either  form  a  sub-committee 
or  proceed  at  once  to  consider  each  paragraph  of  the  article. 

M.  HAAS  (Secretary-General  of  the  Conference;  speaking  in  French).  —  A  sub- 
committee could  meet  to-morrow  morning. 

M.  VALLOTTON  (Switzerland;  speaking  in  French).  —  In  principle  I  am  in  favour 
of  sub-committees,  but  there  is  one  question  which  can  only  be  dealt  with  by  the  Com- 
mittee itself,  and  that  is  the  question  whether  the  principle  of  respect  for  acquired 
rights  is  to  be  recognised  or  not.  Tliis  is  a  question  of  principle  in  regard  to  which 
a  sub-committee  cannot  take  a  decision. 

The  CHAIRMAN  (speaking  in  French). —  Subject  to  the  approval  of  the  Committee, 
would  you  agree  to  the  examination  of  this  question  by  a  sub-committee? 

M.  VALLOTTON  (Switzerland;  speaking  in  French).  ■ —  I  am  afraid  that  it  is  a 
case  of  non  possumus,  for  certain  delegations  at  any  rate. 

M.  HOSTIE  (speaking  in  French).  —  I  should  like  to  point  out  to  the  Swiss  Delegate 
that  our  Convention  contains  an  article — which  he  knows,  since  he  helped  to  draw 
it  up^ — dealing  with  acquired  rights  (1).  All  questions  of  this  nature  should  be  dis- 
cussed in  connection  with  that  article. 

M.  VALLOTTON  (Switzerland;  speaking  iu  Frencli).  —  The  argument  of  my  dis- 
tinguished colleague,  M.  Hostie,  does  not  appear  to  me  conclusive.  It  only  deals  with 
part  of  the  question.  The  article  to  which  he  refers  is  drawn  up  in  such  away — I  am 
neither  approving  nor  criticising  it,  I  am  merely  stating  a  fact- — that  the  text  which 
we  should  adopt  here  would  ipso  jacio  take  its  place,  and  that  I  cannot  admit. 

The  CHAIRMAN  (speaking  in  French).  —  You  desire  the  Committee  to  come 
to  a  decision  upon  the  question  of  principle  which  you  have  raised,  namely,  whether 
acquired  rights  are  to  be  respected. 


(1)  Article  17. 
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M.  VALLOTTON  (Switzerland;  speaking  in  French).  —  In  my  opinion  that  is 
essential.  No  compromise  is  possible  in  this  matter.  No  half  measures  are  possible. 
If  some  delegations  agree  that  rights  must  be  left  untouched  as  they  stand,  their  wishes 
must  be  borne  in  mind.  If  the  majority  of  this  Committee  decides  that  acquired 
rights  need  not  be  respected,  each  member  will  be  free  to  act  as  he  thinks  fit. 


M.  BIGNAMI  (Italy;  speaking  in  French).  — ■  What  is  the  meaning  of  these  words 
acquired  rights?  M.  Vallotton  spoke  of  the  Treaty  of  Vienna  and  of  the  Po  and  of  the 
Ticino.  I  do  not  think  that  any  mention  is  made  of  the  Ticino  in  the  Treaty  of  Vienna. 
With  regard  to  the  Po,  .M.  Vallotton  referred  to  it  in  an  article  written  by  him  in  1913, 
in  which  he  said  :  The  Congress  of  Vienna  succeeded  in  working  out  a  series  of  interna- 
tional regulations  for  the  Rhine  and  its  tributaries...  A  similar  arrangement  was  also 
contemplated  for  the  Po..-,  but  there  is  no  longer  any  question  of  such  an  arrangement  for 
the  I'u,  and,  to  be  brief,  the  Rhine  is  the  only  Swiss  river  which  is  open  to  navigation. 

I  should  like  to  know  what  is  meant  by  acquired  rights.  As  I  have  already  pointed 
out,  the  Treaty  of  Vienna  was  concluded  a  century  ago,  when  conditions  were  quite 
different.  I  shall  speak  only  of  Italy.  Is  it  fair  to  refer  to  the  Treaty  of  Vienna? 
At  that  time,  in  the  northern  part  of  Italy  the  Po  separated  Lombardy  and  Venetia, 
which  then  belonged  to  Austria,  from  the  territory  subject  to  the  Holy  See, — the 
Duchies  of  Modena,  Parma  and  Piacenza,  and  crossed  Piedmont;  the  basin  of  the  Po 
separated  Piedmont  from  Lombardy. 

In  virtue  of  these  same  acquired  rights,  therefore,  Italy, — whose  son  I  am  proud 
to  be,  as  each  one  of  us  here  to-day  is  proud  to  belong  to  his  own  country, — Italy,  which 
has  struggled  for  a  century  to  gain  her  liberty  and  independence,  would  have  to  recog- 
nise a  treaty,  concluded  a  century  ago, -when  we  were  still  divided  and  under  a 
foreign  yoke;  and  that  we  neither  can  nor  ought  to  accept.  It  is  contrary  to  the  very 
principles  of  humanity,  for  there  is  one  duty  which  comes  before  all  else,  and  that  is 
the  duty  of  each  one  of  us  to  defend  the  dignity  of  his  own  country.  We  cannot  accept 
this  principle  of  acquired  rights.  We  are  prepared  to  discuss  the  future, — we  will  devote 
due  consideration  to  technical  and  legal  points,  but  only  in  the  light  of  conditions 
prevailing  in  the  world  to-day. 


M.  VALLOTTON  (Switzerland;  speaking  in  French).  —  There  is  no  question  of 
the  Po  or  of  the  Ticino;  it  is  a  general  question  of  principle.  M.  Bignami  may  set  his 
mind  at  rest.  The  Italian  and  Swiss  Governments  will  readily  come  to  an  understand- 
ing, but  the  question  of  principle  far  exceeds  the  relative  importance  of  our  local 
interests.  The  question  is,  whether  we  draw  up  a  convention  based  on  respect  for 
existing  rights,  or  not.  I  think  that  we  must  face  this  question.  If  M.  Bignami's 
view  is  correct,  he  will  have  all  the  guarantees  that  he  requires,  since  he  assures  us 
that  there  is  not  sufficient  ground  for  internationalisation;  if  his  view  is  adopted,  he 
will  obtain  all  that  he  desires. 


The  CHAIRMAN  (speaking  in  French).  —  The  situation  is  now  quite  clear,  and 
I  will  ask  all  Members  of  the  Committee  to  make  up  their  minds.  Will  those  raise 
their  hands  who  wish,  after  having  heard  the  French  Delegation,  to  enter  upon  a 
detailed  examination  of  Article  1,  whilst  dealing  at  the  same  time  with  the  question 
of  acquired  rights.' 

M.  VALLOTTON  (Switzerland;  speaking  in  French).  —  What  I  ojjposed  was 
merely  the  submission  of  this  question  to  a  sub-committee.  This  was  the  only  point 
on  which  there  was  a  difference  of  opinion  amongst  us. 

M.  MULLER  (Czecho-Slovakia;  speaking  in  French).  —  I  support  M.  Va  lotion's 
proposal;  we  are  in  a  similar  position. 
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The  CHAIRMAN  (speaking  in  French).  —  The  Committee  is  in  favour  of  pro- 
ceeding to-morrow  to  consider  Article  1,  after  hearing  the  views  of  the  French  Dele- 
gate (1). 

The  meeting  adjourned  at  7.55  p.m. 


(1)  The  amendment  of  the  French  Delegation  roads  as  follows  : 

"In  applying  the  present  Convention,  the  following  are  declared  lo  he  waterways  of  international 
concern  : 

"1.  Waterways  or  parts  ot  waterways,  natural  or  artificial,  included  in  the  list  attached  as  an 
Annex  to  the  present  Convention,  as  well  as  those  which  may  subsequently  be  added  either  in  virtue 
of  unilateral  declarations  on  the  part  of  States  under  whose  sovereignty  or  authority  these  waterways 
or  parts  of  waterways  are  situated,  or  of  agreements  concluded  with  the  consent  in  particular  of  these 
Slates. 

"These  waterways  shall  be  deemed  to  be  of  general  (international)  concern; 

"2.  Rivers  which,  in  that  part  of  their  course  which  is  naturally  navigable,  divide  or  cross  different 
States.     These  waterways  shall  be  deemed  to  be  of  common  (international)  concern." 

Further  the  French  Delegation  proposes  a  new  Article  1  (a),  the  text  of  which  is  as  follows  : 

"Waterways  of  general  concern  shall  be  subjected  to  the  terms  of  the  present  Convention,  of 
which  all  the  signatory  States  may  avail  themselves;  further,  if  necessary,  in  virtue  of  special  agree- 
ments or  treaties,  these  waterways  shall  be  subjected  to  the  provisions  of  a  navigation  act,  valid 
only  between  the  States  which  concluded  such  act. 

"In  no  case  may  the  provisions  of  such  navigation  act  be  considered  by  any  of  the  States  which 
are  not  parties  to  it  to  be  at  variance  with  those  of  the  present  Convention. 

"The  riparian  States  of  a  waterway  of  common  concern  undertake  to  regulate  by  common  agree- 
ment all  matters  connected  with  the  use  of  such  a  waterway. 

"Any  arrangements  which  they  may  conclude  for  this  purpose  shall^  as  far  as  possible,  be  in  con- 
formity with  the  principles  set  forth  in  the  present  Convention. 

"States  other  than  those  which  have  concluded  such  arrangements  may,  however,  only  avail 
themselves  thereof  in  so  far  as  the  latter  States  may  have  decided." 


FIFTH  MEETING  OF  THE  COMMITTEE 


ON 


NAVIGABLE  WATERWAYS 

(Friday,  April  1st,  1921,  at  3.30  p.m.) 


DISCUSSION  OF  AKTICLE  1  (CONTD.)  —  DISCUSSION  OF  ARTICLE  2  — DISCUSSION  OF  ARTICLE  3 
—  POSTPONEMENT  OF  DISCUSSION  OF  ARTICLE  4  —  DISCUSSION  OF  ARTICLE  5  —  DISCUSSION 
OF    ARTICLE  6. 

The  meeting  opened  with  M.  Adatci,  Vice-President  of  the  Conference,  in  the  Chair. 

DISCUSSION  OF  ARTICLE  1  (Contd.) 

The  CHAIRMAN  (speaking  in  French).— I  wish  to  introduce  M.  Detoeuf,  Chief 
Engineer  of  French  Bridges  and  Roads;  he  will  replace  M.  Chargueraud,  whose  absence 
we  all  SO  much  regret.  The  Committee  will  have  great  pleasure  in  listening  to  his 
remarks  on  Article  1  on  the  subject  of  the  system  of  definition  and  that  of  enumeration. 
I  call  upon  him  to  speak. 

M.  DETQilUF  (France;  speaking  in  French). — I  should  like  first  of  all  to  thank  the 
Committee  most  warmly  for  the  sentiments  of  sympathy  and  esteem  which  it  has  mani- 
fested towards  my  chief,  M.  Chargueraud,  whom  it  is  specially  qualified  to  appreciate. 
I  hope  that  before  long  M.  Chargueraud  will  be  able  to  resume  his  work  in  the  interna- 
tional commissions. 

I  find  a  certain  difficulty  to-day  in  making  an  exact  statement  of  the  views  which 
M.  Chargueraud  outlined  at  the  last  plenary  meeting.  I  have  only  just  arrived,  and 
have  hardly  been  able  to  see  him.  I  would  request  a  short  respite  in  order  to  get  some 
idea  both  of  the  texts  which  have  been  handed  to  me  and  of  the  general  opinion  with 
regard  to  the  subject.  It  would  appear,  liowever,  that  there  has  been  a  certain  amount 
of  misunderstanding  respecting  some  of  the  views  expressed  by  M.  Chargueraud.  I 
have  not  gathered,  either  from  the  conversations  which  I  have  had  with  him  or  from  the 
perusal  of  the  texts,  that  he  expressed  the  view  that  a  list  should  be  established  of 
the  rivers  coming  under  the  terms  of  our  Convention.  His  statement  may  be  divided 
into  two  parts.  He  deals  first  with  the  rivers  which  he  characterises  as  of  general 
concern,  which  are,  as  a  rale,  those  on  which  non-riparian  States  are  represented;  and 
then  with  international  rivers  which  he  characterises  as  of  common  concern,  and  with 
regard  to  which  he  is  of  opinion  that  the  riparians  alone  should  carry  on  negotiations  be- 
tween themselves.  For  international  rivers  of  general  concern,  on  which  all  the  non- 
riparians  have  rights,  an  exhaustive  list  may  be  established  simply  by  means  of  an  exam- 
ination of  the  Treaties  of  Peace;  a  list  of  rivers  of  common  concern  cannot,  on  the 
other  hand,  be  obtained  by  means  of  a  simple  enumeration, — it  must  be  drawn  up  on 
the  basis  of  a  definition  and  of  previously  determined  rules.  The  difference  between 
these  two  classes  of  rivers  to  which  the  Convention  would  apply  is,  then,  that,  for  the 
former,  non-riparian  States  would  possess  certain  rights  over  them,  whilst  for  the  latter, 
riparian  States  alone  would  have  a  kind  of  common  contract  established  on  the  basis 
of  our  (Convention,  any  rights  which  might  be  stipulated  for  non-riparians,  such  as,  for 
instance,  freedom  of  navigation,  being  exercised  on  occasion  through  the  medium  of  one 
of  the  riparian  States.  That  is,  in  outline,  what  I  have  gathered  from  the  texts  and  form 
conversations  I  have  had.     I  must  apologise  for  not  being  more  definite  and  for  not 
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laying  a  scheme  before  you  to-day;  I  shall  require  a  few  more  hours  of  reflection 
before  proceeding  further  with  the  statement  which  I  have  to  make. 

M.  PIERRARD  (Belgium;  speaking  in  French).— If  the  Belgian  Delegation  has 
not  hitherto  taken  any  share  in  the  discussion,  it  is  because  it  has  not  proposed  any 
umendniont  to  Article  1  of  the  GreeJi  Book;  it  had  tlmrefore  none  to  defend,  and  has 
been  content  to  listen  very  attentively  and  with  the  greatest  interest  to  the  learned  dis- 
courses— learned  from  both  the  legal  and  technical  points  of  view — which  have 
been  made  before  this  assembly.  After  such  erudite  digressions,  I  have  some  hesitation 
in  speaking  myself,  for  what  I  have  to  say  is  of  an  infinitely  more  simple  —  perhaps  more 
banal — ^character.  However,  my  hesitation  will  not  last  long,  for  my  speech  will  bo  a 
short   one. 

In  listening  to  the  debates  which  have  taken  place  during  the  last  three  days,  I 
have  seemed  in  a  way  to  live  over  again  those  which  took  place  in  the  Plenary  Transit 
Committee.  There  has  been  much  talk  of  freedom  and  equality,  and  these  qualities 
have  been  much  begarlanded;  but  beneath  the  garlands  I  can  divine  on  the  part  of 
many  of  the  delegations  anxieties  which  bear  only  too  national  a  character.  I  also 
could  make  allusions  to  freedom  and  equality,  but  I  will  refrain.  In  my  country  the 
children  sing  a  ditty  at  school  :  "Freedom  to  conquer  the  world  need  not  trouble  to 
call  here."  If  I  speak,  it  is  rather  with  a  selfish  aim.  I  have  heard  it  said  that,  side 
by  side  with  the  obligations  imposed  on  the  riparians  of  rivers  which  are  treated  as 
international,  no  corresponding  privileges  and  rights  are  accorded  to  these  riparians 
in  respect  of  the  foreigners  who  will  use  their  waterways.  But  I  say  that  such 
privileges  are  accorded,  and  that  is  why  I  am  speaking  now.  We  in  Belgium,  where 
the  greatest  freedom  exists  on  waterways,  are  desirous,  when  we  visit  other  countries, 
of  being  met  with  similar  privileges.  Thus  you  see  that  the  sacrifices  which  each  one 
makes  at  home  are  countered  by  privileges  abroad.  In  the  end,  therefore,  it  is  egoism 
which  is  prompting  my  words. 

It  is  on  the  basis  of  these  views  that  the  Belgian  Delegation  is  opposed  to  the  sys- 
tem of  enumeration.     It  supports  the  view  that  the  rivers  which  will  be  subjected  to 
the  regime  now  under  discussion  should  be  established  by  means  ot  a  definition,  such 
definition  including,  as  it  should,  any  example  which  may  present  itself,  and  eliminating 
precisely  any  too  particular  advantages  which  the  different  countries  might  hope  to 
find  in  the  system  of  enumeration.     Obviously,  there  is  no  rule  without  an  exception ; 
it  is  even  said  that  the  exception  proves  the  rule,  but  what  we  should  like  to  avoid  is 
for  the  exception  to  become  the  rule  itself.     That  is  the  reason  for  which  1  myself 
consider  it  to  be  of  great  importance  for  the  Conference  to  find  a  general  definition 
which  shall  bo  all-embracing.     The  Green  Book  gave  us  satisfaction.     M.  Seeliger,  the 
German  Delegate,  opened  up  a  rather  more  extensive  horizon  when  he  suggested  the 
introduction  into  this  definition  of  economic  considerations.     No  doubt  there  is  some- 
thing to  be  said  for  it,  but  I  will  say  at  once  that  what  I  fear  is  that  it  will  be  impohsible 
to  find  the  true  definition  in  that  direction.     I  do  not  see  what  criterion  can  be  set  up 
for  the  economic  importance  attaching  to  a  river.     It  has  already  been  said  that  cer- 
tain small  rivers  or  canals  will  be  used  by  vessels  with  a  carrying  capacity  of  100  or 
200  tons,  whilst  larger  streams  may  only  be  used  by  small  craft  hardly  carrying  any 
cargo  at  all.     It  is  here,  I  think,  that  the  difficulty  will  arise. 

I  was  also  struck  by  a  remark  of  the  Swiss  Delegate  on  the  subject  of  the  main- 
tenance of  acquired  rights.  I  am  not  a  lawyer,  and  I  appealto  those  of  our  colleagues 
here  who  are  professors  or  distinguished  lawyers.  I  would  ask  them  whether  the  Green 
Book  Draft  does  not  contain  an  article — Article  25 — stating  that  the  Convention  may 
be  denounced  after  a  certain  period, — ten  years,  I  think.  If  this  Convention  were  to 
make  tabula  rasa  of  all  previous  treaties  and  conventions,  should  we  not,  after  a  lapse 
of  ten  years,  find  ourselves  face  to  face  with  a  void  ?  I  am  aware  that  my  friend  .M.  Hos- 
tie  has  told  me  that  there  is  an  article  wliich  provides  for  the  maintenance  of  treaties 
stipulating  greater  facilities,  but  will  this  article  come  into  play  hero  ?  I  would  draw 
your  attention  to  the  following  point.  If  it  happened  that  for  some  reason  or  another 
our  Convention  disappeared  through  being  denounced  by  the  requisite  number  of  States, 
what  would  become  of  the  treaties  the  deslriulion  of  which  we  are  contemplating 
to-day  ? 
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I  will  end  on  tlie  IcU-inoliv  on  which  1  began.  Tlie  Belgian  Delegation  will  vote  for 
the  text  which  appears  to  it  the  widest  and  most  liberal, — if  the  Japanese  draft,  wliieh 
up  till  now  seems  to  me  the  most  liberal  of  those  which  have  been  submitted,  were  ap- 
proved by  the  assembly,  then  the  Belgian  Delegation  would  vote  for  it.  Failing  this 
text,  which  will  perhaps  not  obtain  a  sufficient  majority,  we  shall  vote  for  the  one  which 
appears  lo  us  the  most  liberal,  reserving  the  right  to  refrain  from  voting  altogether 
should  the  text  submitted  give  us  the  impression  of  being  the  outcome  of  too  narrow- 
views. 

M.  VALENTINI  (Italy;  speaking  in  French). — May  I  add  a  few  considerations  to 
those  already  adduced  here  by  previous  speakers, — in  particular  by  M.  Bignami  on 
i)ehalf  of  the  Italian  Delegation, — in  order  to  emphasise  the  necessity  of  completing 
the  definition  contained  in  Article  1  by  means  of  some  more  exact  definition  of  the  qual- 
ities  of  those  streams  which  have  really  the  right  to  be  regarded  as  international  ? 

M.  Seeliger  reminded  us  very  appropriately  that  to  the  economic  and  technical  consid- 
erations which  did  not  fail  to  inspire  the  Green  Book  Commission  of  Enquiry,  should 
be  added  considerations  of  an  economic  nature;  whilst  he  also  rightly  observed  that 
since  1815,  the  date  of  the  Treaty  of  Vienna,  a  number  of  important  events  have  hap- 
pened which  must  be  taken  into  account.  In  addition  to  the  historical  and  political 
events  recalled  by  M.  Bignami,  events  which  in  certain  countries — for  example  Italy — 
have  brought  about  a  radical  change  in  the  situation  by  making  null  and  void  the 
lontents  of  the  Treaty  ot  Vienna,  he  described  the  invention  of  railways  as  an  economic 
factor  which  revolutionised  the  whole  world.  Thus,  after  the  establishment  of  railways, 
inland  navigation,  which  formerly  had  only  ordinary  routes  with  which  to  compete,  fell 
iuto  such  a  state  of  decay  that  there  were  many  who  thought  it  could  never  recover. 
But  it  has  revived,  and  this  on  account  of  its  most  valuable  features, — the  minute  pro- 
portion of  motive  power  necessary  for  the  haulage  of  steam-vessels,  and  the  possibility 
(if  utilising  craft  of  ever-increasing  carrying  capacity.  From  the  beginning  of  the 
uiueteenth  century  all  the  different  countries  exerted  themselves  to  increase  the  size 
of  tlieir  vessels  with  a  view  to  transporting  bulky,  heavy  and  cumbersome  merchandise, 
the  very  small  intrinsic  value  of  which  necessitates  reducing  the  cost  of  transport  to 
a    minimum. 

The  invention  of  railways  was  followed  by  the  discovery  of  steam  navigation,  due 
to  the  genius  of  Robert  Fulton,  who  in  1812 — that  is  to  say,  at  the  very  moment  when 
the  events  leading  up  to  the  Treaty  of  Vienna  were  germinating, — succeeded  in  setting 
in  motion  the  first  steamship — the  Clermont — on  the  Hudson,  near  New  York.  Fur- 
ther, the  development  of  the  metal  and  mechanical  industries,  which  allowed  of  the 
substitution  of  metal  for  wood  in  vessels,  and  ot  metal  for  stonework  in  river  works, 
rendered  possible  the  construction  of  metal  ships  of  dimensions  hitherto  unheard-of, 
the  cargo  of  a  single  vessel  becoming  equivalent  to  that  of  one  or  several  railway 
trains,  not  to  mention  the  facilities  which  then  became  available  for  the  utilisation  of 
a  factor  of  the  greatest  importance  in  the  construction  and  upkeep  of  navigable  water- 
w.iys,  namely,  dredgers.  Moreover,  it  was  only  the  progress  in  mechanical  construc- 
tion which,  as  you  are  well  aware,  allowed  of  the  canalisation  of  waterways;  whilst  the 
year  1834  saw  the  birth  of  those  marvels  of  workmanship  mechanical  weirs — monument  s 
to  the  genius  of  the  experts  of  many  countries,  particularly  of  France. 

From  1815  onwards,  effort  was  concentrated  in  every  country  upon  the  possibility 
of  enlarging  increasingly  the  dimensions  of  vessels  for  inland  navigation, —  in  particular 
their  draught,  (and,  in  consequence,  their  anchorages),  which  constitutes  the  capital 
laetor  in  inland  navigation,  h  must  not  bo  forgotten  that  the  deeper  the  draught  the 
smaller  the  motive  power  required, — a  consideration  of  great  importance  to  navigation 
in  the  ascent  of  a  river  from  the  sea,  that  is  to  say,  navigation  against  the  current; 
anil  it  is  this  navigation  which  contributes  in  the  greatest  measure  to  the  transport 
of  sea-borne  traffic  to  the  interior  of  a  continent.  In  fine,  the  last  century  witnessed 
universal  rivalry  in  the  enlargement  of  navigable  waterways;  where  this  was  noi 
|inssible,  waterways  were  left  deserted,  and  were  finally  abandoned  or  even  abolished. 
Italy  was  driven  during  the  last  century  to  fight  for  independence  and  union,  and 
it  is  therefore  only  recently  that  she  has  been  able  to  devote  attention  to  her  own 
walerwavs.     M.  Bignami  has  already  lold  you  how.  before  the  Great  War,  a  programme 
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had  been  laid  down  for  the  enlargement  of  Italian  waterways,  with  the  aid  of  the  expe- 
rience of  other  European  countries,  especially  of  France  and  Germany.  Italy  decided 
to  enlarge  her  waterways  to  a  degree  which  should  render  them  accessible  to  vessels 
of  600  or  even  1,000  tons  on  main  waterways,  and  300  tons  on  auxiliary  waterways; 
for  it  was  recognised  that  the  waterways  already  existing  were  so  restricted  in  size  as 
to  have  lost  all  economic  and  commercial  value.  Notwithstanding  the  considerable 
difficulties  of  the  moment,  the  work  begun  during  the  war  and  partially  completed  over 
the  route  Venice-Milan  has  now  been  resumed. 

The  conclusion  to  be  drawn  from  the  facts  which  I  have  had  the  honour  to  state 
before  the  Conference,  is  that  in  the  definition  of  international  waterways  it  is  impos- 
sible to  ignore  the  factor  which  speaks  the  loudest  as  to  the  economic  value  of  any  given 
waterway, — that  is  to  say,  the  carrying  capacity  of  the  vessels, — in  a  word,  tonnage. 
Tonnage  may  vary  in  different  countries,  but  it  can  never  fall  to  zero ;  that  would  be 
equivalent  to  admitting  that  the  volume  of  traffic  over  the  waterways  to  be  internation- 
alised may  be  so  small  that  vessels  navigate  in  ballast,  thus  reverting  to  their  condi- 
tion during  the  last  century,  before  the  coming  of  railways. 

1  venture  to  hope  that  the  eminent  specialists  in  the  various  branches  of  technical, 
economic  and  legal  sciences  who  are  here  assembled,  may  be  successful  in  coming  to  an 
agreement  with  regard  to  the  determination  of  the  minimum  limit  practicable  in  fixing 
the  main  factor,  the  economic  value  oi  a  waterway  to  be  defined  as  international,  that 
is  to  say,  the  minimum  practicable  limit  of  carrying  capacity  for  vessels. 

M.  VALLOTTON  (Switzerland;  speaking  in  French). — I  should  like  simply  to  draw 
the  attention  of  the  assembly  to  the  fact  that  the  Swiss  Delegation,  which  is  as  anxious 
as  are,  I  think,  all  the  others  to  bring  our  labours  to  a  satisfactory  conclusion,  has  endea- 
voured to  find  a  formula  which,  whilst  no  doubt  far  from  perfect,  has  as  its  object  the 
amalgamation  of  some  of  the  views  expressed  by  the  authors  of  the  various  amend- 
ments (1). 

1  should  like  in  the  first  place  to  explain  the  reason  which  led  us  to  substitute  for 
the  words  in  the  Green  Book  definition,  naturally  accessible  from  the  sea,  the  words 
naturally  navigable  as  far  as  the  open  sea,  in  paragraph  1.  The  object  of  the  change  is 
two-fold ;  firstly,  it  appeared  that  the  word  accessible  had  perhaps  not  conveyed  with 
suflicient  clearness  to  certain  delegations  the  fact  that  in  a  convention  on  navigable 
waterways  it  has  the  meaning  of  navigable.  The  idea  in  the  Green  Book  h&dhecn  to 
reassure  those  who  were  apprehensive  lest  international  waterways  flovNing  through 
new  regions  should  be  utilised  for  rafting  or  for  navigation  by  means  of  boats  suitable 
for  carrying  past  portages,  and  so  on.  By  this  means,  and  by  defining,  as  we  do 
further  on,  what  is  intended  by  the  word  navigability,  we  aimed  at  not  only  allaying 
any  misgivings  felt  by  those  who  will  sign  this  Convention,  but  also  at  avoiding  later 
for  our  successors  any  argument  on  the  subject  of  the  words  accessible  from  the  sea. 
There  is  yet  another  ground  for  employing  this  expression,  and  this  we  endeavoured  to 
demonstrate  yesterday :  that  it  is  always  well  when  creating  a  new  work  to  endeavour 


(1)  The  text  of  the  Swiss  amendment  reads  as  follows  :  — 

"The  Swiss  Delegation  proposes,  in  the  interests  of  conciliation,  first,  to  substitute  in  paragraph  \ 
the  words  navigable  as  far  as  the  open  sea  for  the  words  accessible  from  the  sea;  and,  secondly,  to  make 
it  clear  that  only  watercourses  capable  of  being  used  for  the  transport  of  goods  and  persons' should  be 
regarded  as  being  of  international  concern  by  definition. 

"They  therefore  propose  that  paragraph  1  of  Article  1  should  be  given  the  following  form  : 

"1 .  All  parts  which  are  naturally  navigable  as  far  as  the  open  sea,  of  a  waterway  which,  in  its  course 
naturally  navigable  as  far  as  the  open  sea,  separates  or  crosses  different  States";  and  also  all  parts, 
naturally  navigable  as  far  as  the  open  sea,  of  any  water\vay  which  connects  with  the  sea  a  waterway 
included  in  the  above  definition. 

"For  the  purpose  of  the  above  definition  it  is  understood  : 

"(o)  That  in  the  absence  of  a  provision  to  the  contrary  in  the  Act  of  Navigation,  navigability  de- 
pends on  the  extent  to  which  it  is  possible  to  transport  goods  or  persons  over  the  channel  when'duly 
maintained; 

"{b)  That  the  possibility  of  transhipment...  (and  so  on  to  the  end  of  paragraph  I  as  in  the  present 
text)." 

2.  In  the  .second  paragraph  of  Article  1,  the  Swiss  Delegation  proposes  the  following  amendment :  — 

"In  order  to  take  count  of  the  Netherlands  proposal,  and  to  avoid  infringing  existing  Treaty  rights 
by  the  present  Convention,  insert  the  following  words  at  the  beginning  of  this  paragraph  :  — 

"Watenvays.  the  navigation  of  which  has  been  declared  free,  either  in  virtue  of  the  Final  .Vet  of 
Vienna  of  June  9th,  1815,  or  by  some  special  Navigation  Act...  (the  existing  paragraph  2  to  follow 
this  sentence)." 


s 
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to  prove  its  intimate  connection  \^itll  earlier  wori<;  that,  surely,  is  the  spirit,  too,  of 
the  League  of  Nations  itself. 

The  wording  navigable  as  far  as  the  sea,  or  navigable  as  far  as  the  open  sea,  is  one  which 
has  a  history,  as  you  are  aware.  First  employed  in  181 'i  in  the  Treaty  of  Paris  in  the 
following  form  (1)  :  ...navigation  of  the  Rhine  from  the  point  where  it  becomes  navigable 
unto  the  sea  and  vice  versa...,  this  formula  gave  rise  to  a  celebrated  controversy,  which 
terminated  in  an  agreement  expressed  in  the  exact  wording  of  tiie  Convention  of  1831. 

The  Convention  of  Mannheim  of  1868  (Rhine  Navigation  Act)  substitutes  for  the 
words  as  far  as  the  sea  the  words  as  far  as  the  open  sea  (2),  in  order  to  indicate  clearly 
that  the  maritime  State  at  the  mouth  of  a  river  could  not  by  any  possibility  have  the 
right  of  establisliing  a  kind  of  impassable  watertight  barrivr  between  river  and  sea 
navigation,  but  that,  indeed,  these  two  means  of  communication  should  in  the  very 
nature  of  things  find  a  point  of  junction, — a  point  of  mvitual  assistance,  if  I  may  use 
the  term. 

It  is  better  to  keep  to  texts  possessing  a  history, — which  have  their  Prdzedenzfdlle, 
as  the  Germans  say, — and  Article  1  of  the  Rhine  Convention  seems  to  me  an  excellent 
model  in  this  respect.  It  speaks  of  navigation  which  attains  the  open  sea,  and  then  it 
adds  :  il  shall  be  free  for  the  transport  of  goods  and  passengers.  This  would  appear  to  u 
to  allay  the  misgivings  of  the  Italian  Delegation  particularly,  because  it  is  evident 
that  this  navigation  which  claims  rights,  which  claims  freedom  for  theflag,  canonly  be 
navigation  for  the  transport  of  passengers  and  goods.  It  must  exclude  rafting,  except 
where  there  exist  navigation  acts  to  the  contrary — as  in  the  case  of  the  Rhine— which 
must  be  safeguarded,  and  it  affords  the  detailed  touches  which  have  been  called  for  by 
various  amendments.  1  venture  to  say  that  the  text  appears  to  me  infinitely  superior 
to  that  proposed  by  the  British  Delegation,  the  conception  of  the  degree  of  economic 
importance  being,  as  M.  Valentini  stated  clearly  just  now,  of  the  most  dangerous  in  a 
convention  of  this  kind.  Italy  has  shown  that  her  system  of  navigable  waterways  has 
suffered  neglect  as  a  result  of  circumstances  over  which  she  had  no  control.  Exactly; 
we  recognise  the  fact ;  but  it  was  the  fault  of  other  Governments.  Before  the  union,  the 
waterways  system  of  Italy  was  completely  neglected.  On  the  Rhine,  as  M.  Valentini 
observed  just  now,  we  have  seen  this  happen  :  the  regular  steam-navigation  service 
plying  as  far  as  Basle  in  the  middle  ot  the  nineteenth  century,  a  sei-vice  which  at  that 
time  was  of  considerable  importance,  disappeared  as  a  result  of  the  coming  of  railways. 
If  there  had  been  at  the  time  a  convention  for  the  Rhine  dealing  with  commercial 
IrafFic, — ordinary  commercial  navigation, — the  riparians  of  the  waterway  which  were 
concerned  in  the  elimination  of  the  international  character  of  the  Rhine  would  have 
pleaded,  text  in  hand,  that  the  Rhine  was  not  an  international  river;  and  I  do  not 
think  that  I  shall  be  teaching  anything  to  our  colleagues  of  the  German  Delegation 
when  I  recall  the  fact  that,  at  the  time  when  Switzerland  demanded  her  former  rights, 
at  the  beginning  of  the  twentieth  century,  it  was  Germany  who  contended  that  it  was 
a  case  of  Versuchsfahrlen,  on  the  ground  that  by  allowing  our  rights  to  lapse  we  had 
allowed  them  to  sulVer  extinction.  If  at  that  time  the  Convention  of  the  Rhine  had 
contained  the  clause  which  the  British  Delegation  proposes  to  insert,  I  admit  that  our 
legal  position  would  not  have  been  a  favourable  one. 

I  do  trust  that  the  Conference  will  not  commit  an  error  of  this  kind.  That  is  the 
reason  for  which  we  have  brought  forward  a  text  based  on  the  experience  of  the  Rhine 
Convention,  whilst,  in  order  to  give  satisfaction  to  the  Italian  Delegation, — which  ap- 
peared apprehensive  lest  the  other  riparian  ot  a  waterway  in  which  she  is  interested 
should  claim  privileges  resulting  from  works  going  beyond  the  sphere  of  ordinary 
works  of  upkeep,  which  the  riparian  alone  may  be  bound  to  carry  out, — our  intention 
is  to  define  the  conditions  for  navigation  to  which  a  State  has  a  right, — ^that  is,  the 
navigability  which  residts  from  the  ordinary  work  of  upkeep  and  not  from  works  of 
improvement  resulting  in  an  increase  of  the  natural  capacity  for  output  of  the 
waterway.  This  is  a  point  upon  which  1  believe  it  will  be  well  not  to  allow  any 
doubt.  The  States  here  assembled  must  pledge  themselves  simply  to  this  normal 
upkeep.     No  State  should  have  the  right,  under  colour  of  freedom  for  the  flag,  to 


(1)  Treaty  of  Paris  of  ISl'i,  Article  V. 

(2)  Convention  of  Mannheim  (1868),  Article  1. 
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onjoy  the  benefit,  without  untying  its  purse-strings,  of  costly  works  of  improvement 
over  and  above  such  normal  upkeep, — such  regularisation,  which,  on  the  Rhine  amongst 
others — and  throughout  the  ages — has  been  considered  as  part  of  the  ordinary  work 
of  upkeep. 

These  are  the  reasons  which  have  led  us  to  propose  these  amendments  to  Article  1, 
having  in  view  the  reconciliation  of  the  different  opinions  expressed,  as  far  as  would 
appear  just  and  fair.  In  paragraph  2  we  have  endeavoured  to  find  a  form  of  word.'; 
winch  should  satisfy  the  anxiety  felt  by  the  delegations  of  the  Netherlands,  of  Belgium 
and  of  our  own  country — and  I  imagine  of  others  as  well — not  to  expose  themselves 
to  the  risk  of  witnessing,  as  a  result  of  new  measures,  as  a  result  of  the  substitution  ol 
a  convention  for  the  former  legal  status,  the  disappearance  of  those  rights  in  respect 
of  international  navigation  which  have  already  been  acquired. 

M.  BIGNAMI  (Italy;  speaking  in  French). — I  will  not  enter  upon  an  examination 
of  the  amendments  submitted  by  the  Swiss  Delegation,  but  I  notice  that  M.  Vallotton 
has  not  made  any  mention  of  the  last  part  of  his  amendment,  which  speaks  of  water- 
ways, the  navigation  of  which  has  been  declared  free,  either  in  virtue  of  the  Final  Act  of 
Vienna  of  June  9th,  1815,  or  bjj  some  special  navigation  act...  I  must  declare  with  all 
the  power  at  my  command  that  the  Italian  Government  has  sent  a  delegation  here  to 
collaborate  in  drawing  up  a  convention  which  shall  be  of  general  utility,  and  that 
Italy  does  not  feel  it  part  of  her  duty  to  lend  herself  to  the  support  of  any  injustice, — 
and  an  injustice  it  would  be  to  revert  once  more  to  the  Treaty  of  Vienna.  I  have 
to  inform  the  Conference  that  Italy  and  her  representatives  will  not  sign  a  convention 
which  is  based  in  any  respect  upon  the  Treaty  of  Vienna.  Even  if  we  ourselves  signed 
such  a  Convention,  the  Italian  Government,  the  Italian  Chamber,  would  not  ratify  it. 
In  our  opinion  there  does  not  exist  at  the  present  time  any  free  people  which  could 
plead  an  instrument  such  as  that  of  Vienna,  which  established  the  power  of  Austria- 
Hungary  over  Italy.  Once  again  I  repeat,  Italy  will  not  sign  a  convention  which  tends 
in  any  way  to  revert  to  the  Act  of  Vienna.  I  desire  that  my  statement  may  appear 
in  the  records  ol  the  meeting. 

The  CHAIRMAN  (speaking  in  French). — Certainly. 

M.  SEELIGER  (Germany;  speaking  in  French). — I  do  not  know  whether  I  under- 
stood aright  M.  Vallotton's  remarks  on  the  subject  of  Germany's  former  policy  with 
regard  to  Switzerland  and  the  navigation  of  the  Rhine,  but  I  should  like  to  make  two 
observations.  In  the  first  place,  navigation  on  the  Rhine  has  never  been  impeded  as 
regards  Switzerland.  As  a  proof  of  this,  before  the  war  the  volume  of  traffic  to  Basle 
increased  considerably,  the  tonnage  attaining  15,000  tons  in  1909  and  100,000  tons  in 
1913.  The  second  point  to  which  1  should  like  to  call  attention  is  that  Switzerland 
was  not  a  signatory  of  the  convention  of  Mannheim,  and  was  therefore  not  a  member 
of  the   Rhine  Commission. 

M.  VALLOTTON  (Switzerland;  speaking  in  French). — Of  course  that  is  one  ver- 
sion of  the  story. 

M.  WINIARSKI  (Poland;  speaking  in  French). — Acting  upon  the  formal  instruc- 
tions which  I  have  received  from  my  Government,  1  iiereby  declare  my  approval  of 
the  observations  of  the  Italian  Delegate  on  the  subject  ol  the  Treaty  of  Vienna. 

M.  POPESCO  (Roumania;  speaking  in  French). — I  declare  on  behalf  of  the  Roum- 
anian Delegation  that  our  country  is  in  complete  agreement  with  the  view  stated 
by  the  Italian  Delegate;  I  ask  that  this  statement  should  appear  in  the  records  of  the 
meeting. 

M.  MULLER  (Czecho-Slovakia;  speaking  in  French). — 1  had  not  intended  to  speak, 
but,  as  the  discussion  is  re-opened,  I  will  submit  a  few  observations. 

In  reading  the  Commission  of  Enquiry's  Report  on  the  Draft  General  Convention,  it 
is  noticeable  that  a  discussion  took  place  in  Paris  on  the  same  lines  on  the  subject  of 
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Article  1, — that  is  to  say,  on  the  queslioii  as  to  which  waterways  should  be  considered 
international.  At  Paris  a  formula  and  a  dofinition  were  at  least  agreed  upon,  and 
although  M.  ('.hargnr>rnud  is  wishful  to  iihandon  il,  [  consider  this  definition  to  be  a  pos- 
sible and  acceptable  solution  of  this  diflicidt  problem.  I  second  the  reasons  which 
M.  Vallotton  has  so  ably  set  forth;  I  need  not  r(>turn  to  them. 

As  I  had  occasion  to  observe  at  the  outset  of  the  discussion,  the  question  of  choosing 
between  a  definition  and  an  enumeration  of  international  waterways  is  merely  one  of 
form,  but  the  main  (juestion  is,  none  the  less,  to  agree  on  the  international  regime, 
and  upon  the  features  which  a  waterway  must  possess  and  the  condition?  which  it  must 
fulfil  in  order  to  be  considered  as  of  internal iotial  concern.  This  amounts  to  a  search 
for  a  criterion,  and,  if  we  succeed  in  finding  one,  we  shall  in  so  doing  have  actually  set 
up  the  definition;  the  enumeration  will  then,  as  General  Mance  very  justly  observed, 
have  become  vuinecessary. 

What  is  it  which  determines  the  character  and  the  international  standing  of  a  water- 
way ?  Not  only  the  technical  conditions  of  navigability,  and  the  legal  and  political 
fact  that  the  waterway  forms  the  frontier  of,  or  flows  through,  more  than  one  State,  but 
also  the  general  geographical  position,  and  the  degree  of  culture  and  the  density  of  the 
population  in  the  territory  passed  through,  as  well  as  the  stage  of  development  reached 
by  industry  and  agriculture,  the  conditions  of  other  routes  of  communication, — in 
particular  of  the  railways, — and  the  interest  possessed  by  commerce  in  utilising  any 
given  waterway.  It  is  precisely  that  which  M.  Seeliger  noted  at  the  last  meeting; 
besides  the  technical  and  legal  factors,  the  economic  factor  must  be  duly  recognised. 
I  am  in  complete  agreement  with  M.  .Seeliger  on  this  point, — I  am  only  wondering 
how  to  express  this  economic  factor  in  the  delniition  to  be  made.  M.  Pierrard  has 
already  recognised  this  to  be  a  task  of  extreme  difficulty. 

1  would  venture,  further,  to  draw  the  attention  of  the  Committee  to  the  fact  that 
any  decisions  taken  hitherto  with  regard  to  international  rivers  of  general  concern, 
by  means  of  international  instruments,  have  been  limited  to  Europe.  The  Congress 
of  Vienna,  the  Congress  of  Berlin  and  the  respective  Treaties  which  issued  from  them, 
as  also  the  Treaties  of  Peace,  do  not  supply  any  ruling  as  regards  the  other  rivers  of  the 
world.  But  here  we  are  called  upon  to  deal  with  all  the  rivers  of  the  world.  That  is 
the  dilficulty.  The  Treaties  of  Pea<'e  recognised  the  international  character  of  various 
European  rivers,  and  laid  down  principles  for  the  management  of  them.  These  provi- 
sions were  conceived  to  a  certain  extent  under  the  influence  of  the  outcomeof  the  war. 
We  now  find  ourselves  under  the  necessity  of  laying  down  an  international  regime  for 
various  rivers  in  other  parts  of  the  world,  without  injury  to  the  interests  of  anyone. 
The  difficulty  is  aggravated  by  the  fact  that  certain  States,  such  as  the  United  States 
of  North  America,  are  not  Alembers  of  the  League  of  Nations. 

1  have  said  that  I  consider  the  system  of  definition  as  a  possible  and  an  acceptable 
one,  and  the  last  remark  which  1  have  made  goes,  in  my  opinion,  to  confirm  this  view. 
But  the  question  whether  the  Green  Book  definition  corresponds  with  the  views  of  the 
large  majority  of  the  .Members  of  the  League  of  Nationsis  quite  diil'erent.  Although  the 
various  amendments  submitted  have  brought  to  light  differing  points  of  view,  1  yet  do 
not  notice  the  differences  in  priuciph^  which  have  been  mentioned  here  and  qualified 
as    irreconcilable. 

The  Czecho-Slovak  Delegation  would  accept  the  text  of  Article  1  if  it  were  amended 
on  I  he  lines  of  M.  Chargueraud's  proposal,  and  if  it  took  into  consideration  the  view 
expressed  by  the  Swiss  Delegate  at  the  last  meeting  and  again  to-day.  In  order 
to  arrive  at  a  successful  conclusion  by  finding  a  solution  which  will  perhaps  give 
satisfaction  to  all  the  members  of  the  Committee,  I  propose  that  the  points  which 
have  been  raised  should  be  referred  to  a  sub-committee,  with  the  task  of  submitting 
to  the  Committee  a  text  which  should  take  into  consideration  all  the  diiTorent  views 
as  far  as  possible. 

M.  SCASSI  (Greece;  speaking  in  French). — Certaindelegationshavemanifestedsome 
anxiety  with  regard  to  the  respect  due  to  acquired  rights.  The  principle  which  de- 
crees respect  for  acquired  rights  is  a  universal  one;  it  is  therefore  unnecessary  to  discuss 
it.  The  non-retrospective  character  of  laws  is  another  universally  accepted  principle. 
We  are  here  to  create  and  not  to  abolish.     We  ought  to  take  into  account  our  heritage 
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I'loin  llu'  pjist,  and,  more  Ihaii  all,  Ihe  rights  already  consecrated  hy  use.  This  follows, 
incidentally,  from  the  very  terms  of  Article  23  of  the  Covenant,  which  has  given  us 
a  mandate  to  assure  freedom  of  communications  and  transit.  We  have  not  to  create 
I  hat  freedom  from  the  beginning;  in  great  measure  it  already  existed.  That  which  is 
mnsl    be  respected. 

\i.  VALLOTTON  (Switzerland;  speaking  in  French). — H  has  been  pointed  oul  lo 
\i\v  lliat  I  did  not  furnish  any  explanation  with  regard  to  the  second  part  of  my  amend- 
ment, which  deals  with  a  question  of  jiarlicular  interest  to  the  Netherlands  and  other 
delegations, — that  of  the  relation  between  the  present  Convention  and  previous  rights. 
1  have  the  honour  to  propose  that  the  examination  of  this  question  be  postponed  until 
the  time  comes  to  deal  with  Article  17.  I  woidd  ask  M.  Bignami  and  the  authors  of 
the  other  amendments  to  consent,  in  the  common  interest,  to  do  that  which  the  Swiss 
Delegation  is  prepared  to  do, — to  withdraw  their  amendments,  and  also  to  vole  for  the 
retention  of  Article  1  in  its  Green  Book  form.     I  make  this  proposal  conditionally. 

M.  ALVAREZ  (Chile,  speaking  in  French). — 1  reserve  the  right  to  speak  more 
fully,  when  the  time  comes,  on  the  question  of  acquired  rights,  of  which  passing  men- 
tion has  been  made  more  than  once,  but  I  should  like  to  say  now  that,  in  my  opinion,in- 
ternational  law  does  not  admit  any  acquired  rights. 

M.  SCASSI  (Greece;  speaking  in  French). — But  then  what  is  a  convention,  a  treaty  . 

The  CHAIRMAN  (speaking  in  French). — We  have  studied  most  carefully  the  ques 
tions  which  were  referred  to  us  for  examination.  The  Committee  will  join  with  me 
in  noting  that  one  important  point  has  been  achieved, — instead  of  using  the  words 
international  waterways,  as  employed  in  the  Green  Book,  the  Committee  unanimously 
prefers  the  use  of  the  words  waterways  of  international  concern.  That  is  an  unlooked-for 
result  of  eight  hours  of  discussion. 

The  Officers  of  the  Conference  have  considered  the  proposal  made  by  M.  IMuller  to 
appoint  a  sub-committee, — a  suggestion  which  1  did  not  like  to  take  the  initiative  of 
making.  Onedelegation  having  manifested  a  desire  for  it,  the  Officers  of  the  Conference 
supported  the  idea  and  set  themselves  to  constitute  a  sub-committee,  in  designating 
the  members  of  which  allowance  has  been  made  for  considerations  both  of  a  technical 
and  of  a  geographical  nature.  It  appeared  advisable  that  the  membership  of  this 
committee,  whilst  not  too  numerous,  should  yet  not  err  in  the  contrary  respect ;  a  happy 
medium  had  to  be  found.  The  following  names  are  put  forward  by  the  OfTicei  s  of  the 
Conference  :  MM:  Muller,  Tsang-Ou,  Vallotton,  Mance,  Montarroyos,  Bignami.  Admiral 
Prica,  Dr  Reinhardt,  MM.  Kasama,  Hussein  Khan-Alai,  d'Andrade,  Alvarez,  Seeliger, 
Leiy,  Detceuf  and  Scassi.     As  no-one  else  wishes  to  speak,  this  is  agreed. 


DISCUSSION  OF  ARTICLE  2 

The  CHAIRMAN  (speaking  in  French). — We  pass  to  the  discussion  of  Article 2, 
which  reads  as  follows  : 

Free  Exercise  of  Navigation. 

Subject  to  the  provisions  contained  in  Articles  4,  14  and  16,  each  of  the  High  Contracting 
Parties  shall  accord  the  free  practice  of  navigation  to  the  vessels  flying  the  flag  of  any  tme  of 
Ihe  other  High  Contracting  Parties  im  those  parts  of  waterways  specified  above  which  may 
be  situated  under  its  sovereignty  or  authority. 

M.  LELY  (Netherlands;  speaking  in  French).  —  It  isproposed  bythe  Delegation  of 
the  Netherlands  to  re-draft  Article 2,  in  order  that  free  exercise  of  navigation  may  be 
admitted  not  only  on  waterways  considered  as  international,  but  on  ail  waterways.. 
As  I  observed  in  the  plenary  meeting  (1),  the  object  to  be  attained,  in  conformity  with 


(1)  See  p.  8. 
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the  terms  of  Article  23  of  the  Covenant,  is  the  guarantee  and  maintenance  of  freedom 
of  communications;  and  this  should  take  the  form  of  a  clause  in  the  Convention  itself 
instead  of  tiiat  of  a  more  recommendation,  as  proposed  by  the  second  paragraph  of  the 
draft  Preamble,  t  do  not  see  anything  to  prevent  free  navigation  on  waterways  be- 
coming a  reality  for  every  nation,  as  much  as  free  circulation  on  roads.  We  should 
need  much  persuasion  to  believe  that  this  freedom  consists  merely  in  equal  treat- 
ment for  all  flags,  and  that  each  State  retains  its  liberty  to  make  stipulations,  pro- 
vided only  it  does  not  draw  a  distinction  between  the  subjects,  property  and  flags  of  the 
different  States,  including  the  State  under  whose  sovereignty  or  authority  the  water- 
way is  situated.  All  vessels  and  so  forth,  shall  be  treated  on  a  footing  of  perfect 
equality. 

The  following  is  the  text  of  our  amendment  : 

Subject  to  the  prdvisions  contained  in  Articles  4  and  16,  each  uf  the  High  Contracting 
Parties  shall  accord  the  free  practice  of  commercial  navigation  to  vessels  flying  the  flag  ol 
any  one  of  the  other  High  Contracting  Parties,  on  all  the  waterways  situated  under  its  sove- 
reignty or  authority. 

The  CHAIRMAN  (speaking  in  French). —  This  is  a  question  of  considerable  impor- 
tance, and  in  order  to  simplify  the  discussion,  I  think  that  the  Committee  should  keep 
within  the  limits  of  the  idea  expressed  by  M.  Lely, — that  is  to  say,  the  principle  of 
free  navigation  on  all  rivers. 

M.  LELY  (Netherlands;  speaking  in  French).  —  On  all  waterways. 

The  CHAIRMAN  (speaking  in  French).  —  Yes.  It  would  be  well  if  any  delegations 
holding  a  directly  contrary  view — -if  there  be  any  such — would  state  their  objections 
to  the  adoption  of  this  idea.  The  question  is  very  simple.  The  Delegation  of  the 
Netherlands  proposed  to  extend  freedom  of  navigation  to  all  waterways  whatever  their 
geographical  features;  this  includes,  of  course,  national  waterways. 

M.  MONTARROYOS  (Brazil;  speaking  in  French).  —  If  thereis  acountry  which 
can  accept  this  proposal  it  is  certainly  Brazil,  which  has  already  freely  opened  up  its 
national  rivers  to  navigation.  If  a  clause  were  inserted  in  Article  2  decreeing  that  till 
waterways  shall  be  opened  up  freely  to  navigation,  we  should  no  longer  need  a  defini- 
tion, or  a  preamble,  or,  indeed,  anything  at  all.  Let  us  therefore  omit  the  Preamble, 
Article  1  and  the  beginning  of  Article  2. 

M.  LELY  (Netherlands;  speaking  in  French).  ^ — 1  do  not  agree  with  the  Brazilian 
Delegate.  My  amendment  only  implies  that  navigation  shall  be  free  on  all  water- 
ways. The  same  must  be  done  for  waterways  as  has  been  done  for  roads  in  connection 
with  motor  traffic. 

M.  MONTARROYOS  (Brazil;  speaking  in  French).  —  The  explanation  given  by 
the  Delegate  of  the  Netherlands  is  most  significant.  He  asks  us  to  open  up  all  water- 
ways to  free  navigation,  and  he  then  tells  us  that  an  enquiry  must  be  made  as  to  whicli 
are  international  waterways.  It  seems  to  me  that  if  we  endeavour  to  define  interna- 
tional waterways,  it  is  precisely  with  the  object  of  indicating  which  waterways  are  to  be 
open  to  free  navigation.  The  sole  object  of  definition  appears  to  me  to  be  to  api)ly 
freedom  of  communication  to  these  waterways,  in  virtue  of  Article  23.  If  all  water 
ways  are  opened  to  international  navigation,  1  fail  to  see  the  necessity  of  making  a  dis- 
tinction between  national  and  international  waterways,  since  the  provisions  of  Article  23 
will  be  at  once  applied  to  every  waterway  without  distinction.  The  aim  of  our  Conven- 
tion is  to  make  it  possible  to  navigate  on  waterways  as  you  walk  on  roads.  I  am  no  I 
quite  clear  as  to  the  other  object  which  the  .Netherlands  Delegate  has  in  view;  for  my 
part,  I  see  only  one  goal, — -that  of  free  navigation. 

International  rivers  are  subject  to  the  terms  of  certain  Conventions.  If  we  admit 
the  existence  of  these  Conventions,  we  are  saying  that  rivers  which  possess  a  special 
navigation  act  shall  retain  that  act.  If,  as  the  Czecho-Slovak  Delegate  has  very  justly  oh  - 
served,  we  institute  a  newregime  for  rivers  v/hich  hitherto  havenot  been  sub  j  ect  to  any  navi- 
gation act,  we  should  seek  this  regime  from  other  sotn-ces  than  the  spirit  inspiring  t  he  maj  o- 
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rityof  existing  navigation  acts;  for  nearly  all  these  acts,  with  the  exception  of  those  of 
America  and  the  Act  of  Berlin, — which  is  one  of  the  most  liberal, — are  more  or  less  per- 
meated with  the  military  spirit.  As  the  Italian  Delegate  remarked  just  now,  the  Treaty 
of  Vienna  has  this  serious  defect,  although,  thanks  to  a  German  whose  name  escapes 
me  for  tiic  moment,  it  proved  an  occasion  foi'  the  adoption  of  the  principles  of  free 
navigation.  This  being  so,  should  we  not  keep  before  us  that  new  spirit  of  which  the 
Czecho-Slovak  Delegate  spoke?  We  must  not  fall  into  the  old  groove  of  former  naviga- 
tion acts,  and  in  order  to  avoid  doing  this  we  must  hold  before  us  the  principle  of  free- 
dom of  navigation.  As  for  conditions  of  secondary  importance,  such  as  those  resulting 
from  the  ordinary  methods  of  navigation,  these  come  VNithin  the  scope  of  the  Conven- 
lion.  P.y  adopting  the  proposal  of  the  Netherland;;  Delegate  to  open  all  waterways 
to  free  navigation,  we  should  be  obliged  to  allow  to  international  navigation  entry  to 
all  waterways,  and,  in  consequence,  1  see  no  necessity  for  definition,  enumeration  or 
anything  else. 

M.  ALVAREZ  (Chile;  speaking  in  French).  —  The  proposal  of  the  Netherlands 
Delegate  to  extend  freedom  of  navigation  to  national  rivers  is  of  the  greatest  im- 
portance, but  I  much  fear  that  the  States  concerned  will  not  be  disposed  to  accept 
it.  Public  opinion  must  be  prepared  by  stages.  The  first  stage  would  be  the  accep- 
tance of  the  proposal  which  1  submitted  yesterday,  the  object  of  which  is  to  res 
trict  the  Barcelona  Conference  to  the  passing  of  a  recommendation  to  the  effect  that 
each  State  should  itself  declare  its  own  rivers  open  to  navigation. 

M.  WINIARSKI  (Poland;  speaking  in  French).  —  It  seems  tome  that  we  have  here 
an  example  showing  us  both  the  merits  and  thedefectsof  the  system  we  have  adopted. 
If  we  include  all  rivers, — all  navigable  waterways  without  exception,  we  are  obliged  to 
treat  them  uniformly,  and  yet  there  is  all  the  while  a  great  difference  between  them. 
There  are  rivers  which  arc  exclu.iively  national, — which  do  not  at  any  point  touch  the 
frontiers  of  any  other  State.  There  may  be  an  advantage  in  putting  these  rivers  to 
some  use  other  than  navigation.  If  two  or  three  States  are  riparians  of  the  same  river, 
may  they  not  arrive  at  an  agreement  between  themselves  with  a  view  to  utilising  the 
force  of  the  stream  in  the  manner  most  convenient  to  them  ?  May  they  not  allow 
their  own  nationals  to  navigate  the  river  without  admitting  non-riparians  ?  I  do  not 
think  we  shall  ever  be  able  to  draw  up  a  convention  to  apply  equally  to  national  and 
international  rivers. 

M.  SEELIGER  (Germany;  speaking  in  French). —  I  should  prefer  not  to  express 
my  opinion  at  the  moment  with  regard  to  the  fundamental  point  of  the  amendment 
proposed  by  the  Delegate  of  the  Netherlands,  but  I  should  like  to  point  out  that  the 
inference  drawn  therefrom  by  the  Brazilian  Delegate  does  not  seem  to  me  fully  justi- 
fied. The  fundamental  principle  to  be  established  will  be  that  of  freedom  of  naviga- 
tion.    Perhaps  this  article  can  be  placed  first... 

M.  BARBOZA-CARNEIRO  (Brazil;  speaking  in  French).  —  In  the  Preamble  itself. 

M.  SEELIGER  (Germany;  speaking  in  French).  —  Perhaps  even  in  the  Preamble 
if  you  so  desire;  but  it  is  not  only  a  question  of  establishing  freedom  of  navigation,  but 
also  of  finding  a  fundamental  principle  to  facilitate  navigation.  Freedom  of  naviga- 
tion on  small  rivers  can  perfectly  well  be  provided  for  and  engagements  entered  into 
to  execute  works,  for  example,  on  any  given  category  of  waterways;  as  also  to  refrain 
from  levying  dues,  to  establish  a  special  uniform  system  of  administration,  police  regu- 
lations, customs  regulations,  and  so  on.  It  would  be  perfectly  easy  to  come  to  an  agree- 
ment on  this  subject  without  touching  on  the  principle  of  freedom  of  navigation;  it 
seems  to  me  that  the  question  can  be  discussed  without  any  fear  of  rendering  the  whole 
Convention  unnecessary. 

M.  TSANG-OU  (China;  speaking  in  French).  —  With  regard  to  the  Netherlands 
amendment  to  Article  2,  I  should  like  to  know  whether  all  rivers,  including  those  of 
common  concern,  are  to  be  internationalised,  and  placedunder  an  extremely  liberal  regime. 
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I  fully  understand  the  reasons  for  according  freedom  of  navigation  on  national  rivers. 
If  the  Netherlands  Delegation  continues  to  maintain  its  view,  can  we  not  postpone 
study  of  this  question,  which  appears  to  me  lo  relate  to  the  Preamble  rather  thtm 
to  Article  2?  The  amendment  also  deals  witli  freedom  of  navigation  on  national 
waterways.  There  is  some  confusion  of  thought  here.  Article  2  concerns  international 
waterways,  whilst  the  amendment  has  reference  to  national  waterways. 

M.  HOSTIE  (spegjfing  in  French).  —  1  am  fully  in  agreement  with  M.  Tsang-Ou 
in  considering  that  the  Netherlands  proposal,  although  in  the  form  of  an  amendment 
to  Article  2,  is  in  reality  an  amendment  to  the  Preamble;  for  it  amounts  to  relegating 
the  Preamble  to  the  Convention  itself,  whilst  extending  the  scope  of  its  provisions, 
with  the  effect,  incidentally,  of  bringing  this  part  of  the  provision  within  the  scope 
of  the  clauseon  jurisdiction.  That  is  the  reason  for  which  this  clause  was  withdrawn 
from  the  Convention  and  inserted  in  the  Preamble.  This  is  in  reality,  therefore,  a 
discussion  of  the  Preamble,  and  1  think  that  the  simplest  way  would  be  to  follow  the 
advice  of  M.  Tsang-Ou  and  postpone  discussion  of  it  until  the  time  comes  for  us  to  deal 
with  the  Preamble. 

The  CHAIRMAN  (speaking  in  French).  —  The  question  having  now  been  made 
perfectly  clear,  I  think  that  the  Committee  will  agree  with  M.  Tsang-Ou  and  M.  Hostie 
to  postpone  it  to  a  subsequent  meeting.  I  would  ask  the  Committee  whether,  subject 
to  this,  it  has  any  amendment  to  propose. 

M.  TSANG-OU  (China;  speaking  in  French).  —  I  propose  an  amendment  to 
Article  2,  although  I  support  the  wording  of  the  present  article. 

You  are  aware  that  Asia  is  a  very  distant  and  ancient  continent,  of  vast  extent. 
By  adopting  this  Article  2  you  will  thrust  China  suddenly  into  a  situation  which 
will  be  quite  novel  for  her,  and  we  shall  thus  be  dragged  into  consequences  which  may 
be  somewhat  dangerous.  If  you  consider  that  the  accession  of  China  to  this  Conven- 
tion holds  out  advantages,  I  would  request  you  not  to  ignore  the  history  of  the  country, 
and  to  add  simply  these  words  :  ...in  (lefuiilt  of  existing  conventions  or  treaties.  In  this 
way  China  will  be  able  to  arrive  at  an  agreement  with  the  countries  concerned. 

M.  Robert  HAAS  (Secretary-General  of  the  Conference;  speaking  in  French).  — 
1  should  like  simply  to  recall  the  fact  that,  when  a  situation  arose  which  was  similar 
in  some  respects  to  the  present  one,  the  Committee  on  Transit  took  a  decision  with 
regard  to  procedure  which  would  appear  applicable  to  this  new  case;  I  am  referring 
to  the  amendment  submitted  by  the  Indian  Delegation.  The  view  taken  was  that 
the  question  of  any  exception,  or,  if  you  will,  of  any  adaptation  of  the  Convention  to 
certain  special  cases,  could  be  much  more  usefully  discussed  when  the  Committee  had 
before  it  the  whole  text  of  the  Convention,  and  this  was  accordingly  done  for  the 
Transit  Convention.  Could  we  not,  in  the  same  way,  for  this  new  amendment  of  the 
Chinese  Delegation,  postpone  examination  of  it  until  we  have  the  text  of  the  Conven- 
tion  before  us? 

M.  TSANG-OU  (China;  speaking  in  French).  —  I  withdraw  my  amendment,  and 
when  we  come  to  Article  17  I  shall  request  that  it  be  considered. 

M.  VALLOTTON  (Switzerland;  speaking  in  French).  —  I  suppose  it  is  clearly 
understood  that,  the  question  raised  by  M.  Tsang-Ou  being  now  reserved  until  the 
discussion  of  Article  17,  we  shall  take  up  the  study  of  the  question  raised  by  M.  Lely. 
-My  personal  opinion  is  that,  unless,  of  course,  the  Netherlands  Delegate  sees  any  objec- 
tion, consideration  of  this  question  should  be  deferred;  but  it  should  be  understood 
that  in  deferring  it  we  are  not  prejudging  the  question  whether  this  freedom,  which 
1  W'ill  call  simply  freedom  of  circulation  on  roads,  shall  be  the  subject  of  an  article,  as 
proposed  by  the  British  Delegation, — which  incidentally  drew  the  attention  of  tlie 
Committee  to  some  interesting  points, — or  else  shall  take  the  form  of  a  preamble. 

The  statements  which  have  been  here  made  are  most  gratifying  to  us,  in  view  of 
the  fact  that  they  emanate  from  States  which  were  not  represented  on  the  Commission 
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(if  l'hu|uiiv  al  I'aiiis.  Iln.'y  arc  agreed  as  to  the  principle  of  free  cirriilaliuii  of  trafTic, 
subject  lu  tlir  iiiireslricled  exercise  of  its  rights  of  sovereignly  by  the  State  through 
whose  territory  the  trafTic  passes.  This  q\iestion  may  he  made  the  subject  of  an 
agreement  outside  the  special  regime  which  we  are  discussing  for  certain  routes.  I 
believe  all  the  States  of  Central  Europe  are  unanimous  in  the  view  that  this  freedom 
of  circulation  for  traffic  exists  de  facto,  that  there  is  no  question  of  something  new,  and 
tiiat  it  may  be  described,  in  fine,  as  having  proved  a  satisfactory  experiment  for  all 
the  States  which  have  practised  it.  Those  who  feel  any  apprehension  on  the  subject 
could  with  advantage  enquire  into  the  conditions  obtaining  in  the  countries  where 
there  is  a  considerable  volume  of  traffic,  such  as  the  Netherlands.  Belgium,  France, 
Germany,  who  will  be  able  to  assert  that  their  experience  in  this  respeit  has  been  most 
iiappy. 

The  CHAIRMAN  (speaking  in  French).  —  1  believe  I  am  voicing  the  unanimous 
sentiment  of  the  Committee  in  replying  to  M.  Vallotton  that  the  solution  of  the  question 
to  which  he  made  allusion  is  in  no  way  prejudged. 

The  Committee  will  be  pleased  to  learn  that  Article  2  may  be  considered  as  voted. 
Reservations  have  been  made  in  the  course  of  the  discussion,  notably  with  regard  to 
the  numbering  of  the  articles,  it  being  decided  that  Articles  4, 14  and  ]6  will  be  exam- 
ined at  a  later  date.  Subject  to  these  reservations,  we  may  consider  Article  2  as 
adopted. 

M.  ALVAREZ  (Chile;  speaking  in  French).  • —  But  the  wording  is  not  the  final  one. 

The  CHAIRMAN  (speaking  in  French).  —  That  is  understood. 

M.  LELY  (Netherlands;  speaking  in  French).  ■ —  I  am  in  full  agreement  if  it  is  only 
a  question  of  the  wording.  I  have  the  right  to  propose  an  amendment,  and  the  amend- 
ment which  I  propose  ought  to  be  put  to  the  vote. 

I  do  not  share  the  view  expressed  by  M.  Hostie.  In  my  opinion  articles  linil  no 
place  in  the  introduction  or  in  the  Preamble.  There  is  another  difference  between 
the  Preamble  and  the  articles — namely,  that  recommendations  may  be  expressed  in 
the  Preamble.  I  do  not  think  a  wise  method  was  adopted  in  drawing  up  the  Preamble 
of  this  Convention.  The  authors  did  not  stop  at  expressing  a  wish,  but  included  in  it 
elements  of  substantive  law,  whereas  the  place  for  substantive  law  is  in  the  articles 
themselves  and  not  in  the  Preamble. 

As  for  the  Brazilian  Delegate's  contention  that, in  striving  after  a  definition  for 
international  waterways,  we  should  base  our  conclusions  on  freedom  of  navigation  and 
equality  of  treatment,  it  would  seem  to  me  false.  In  looking  for  this  definition  we 
ought  to  take  as  a  basis  Article  3.'^8  of  the  Treaty  of  Versailles.  With  regard  to  freedom 
(if  navigation,  that  follows  from  the  terms  of  Article  '!?>  of  the  (Covenant,  which  leaves 
lis  full  freedom.  It  does  not  mention  only  certain  international  waterways;  it  is  in- 
tended to  apply  to  all  routes  of  communication,  and  a  distinction  cannot  b^  made 
between  those  which  are  international  and  those  which  are  not. 

The  object  of  my  amendment  is  simply  to  accord  permission  lo  all  to  navigate 
freelj'  on  a  waterway  in  the  same  way  as  the  inhabitants  of  tlie  country  itself,  witlumt 
any  resulting  obligation  for  the  State,  either  in  resjiect  of  upkeep  or  improvement. 
A  Slate  will  have  the  right  to  close  a  waterway  if  this  does  not  afl'ect  the  equality  to 
bo  maintained  between  its  own  citizens  and  the  subjects  of  a  foreign  State.  All  thai 
we  have  in  view  is  free  circulation  on  waterways  as  it  exists  on  roads  for  whceli d 
Iralfic,  including  motor  traffic.  There  is  freedom  to  circulate  on  roads,  although  the 
State  which  allows  this  circulation  is  not  under  the  obligation  of  keeping  up  or 
improving  the  roads,  or  of  maintaining  a  committee  for  the  settlement  of  any  disputes 
which  may  arise.  Free  circulation  such  as  this  on  a  waterway  cannot  result  from  a 
reconmiendation  expressed  in  the  Preamble;  it  must  be  the  subject  of  an  article.  It 
is  for  this  rt'ason  that  I  ask-  that  our  ainPiulnicul  may  he  examined  side  by  side  with 
the  article. 
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M.  HOSTIli  (speaking  in  French).  —  I  do  not  think  Ihere  is  any  disagreement 
between  the  remarks  of  M.  Lely  and  my  own  suggestion,  which  was  not  that  the  amend- 
ment of  the  Xothcrlands  Delegation  should,  if  adopted,  appear  in  the  Preamlili-,  Imt 
simply  tliat  il  slu)uld  1)0  discussed  at  the  same  lime  as  the  Preamble,  and  thai  it  was 
during  this  discussion  that  the  question  should  be  settled  whether  the  provisions  at 
present  contained  in  the  Preamble  should  remain  there  or  should  he  transferred  lo  the 
(^.onvention  itself,  either  in  the  same  form  and  with  the  same  scope,  or  in  a  different 
from  and  with  a  possibly  wider  scope. 

M.  LELY  (Nefhoi'lands;  speaking  in  l'"rentli).  —  1  shall  l>e  salislled  if  the  amend- 
ment is  put  to  the  vote  at  the  same  time  as  the  article. 

.\L  MAACli  (Great  liritain).  1  do  not  Ivuow  whether  !  am  (juite  clear  as  to  the 
significance  of  this  decision.  I  wish  to  draw  your  attention  to  a  point  in  the  Nether- 
lands amendment  to  Article  2,  which  we  have  not  yet  examined,  and  which  treats  of 
the  free  practice  of  commercial  navigation.  This  proposed  addition  of  the  word  com- 
mercial is  important.  If  my  memory  does  not  deceive  me,  we  decided  at  Paris  that 
Article  14,  which  expressly  excludes  from  the  Convention  certain  categories  of  vessels, 
such  as  warships,  provided  us  with  an  ample  safeguard  against  the  possibilities  to 
which  attention  had  been  drawn  by  the  Belgian  Delegation,  and  with  regard  to  which 
we  were  all  in  agreement.  If,  however,  the  Conference  decides  that  it  is  necessary  to 
insert  the  point  in  Article  2, — and  this  1  should  deprecate,  for  we  should  run  the  risk 
of  including  the  whole  Convention  in  Article  2,- — then  I  think  it  would  be  necessary 
to  adopt  a  dilTerent  phraseology.  I  do  not  think  that  the  words  commercial  navigation 
include  all  the  vessels  which  would  be  entitled  to  freedom  of  navigation, — for  example, 
I  do  not  know  whether  ships  in  ballast,  yachts  or  tourist  steamers  would  be  included. 
If  it  is  decided  to  indicate  in  this  article  that  the  Convention  only  applies  to  commercial 
navigation,  I  think  it  would  be  necessary  to  say  vessels  other  than  those  specified  in 
Article  14,  in  order  to  make  the  intention  quite  clear.  Article  14  was  carefully  thought 
out;  but  I  am  afraid  that  to  mention  the  matter  in  Article  2  would  be  to  overload  the 
article,  and  I  would  therefore  ask  the  Netherlands  Delegate  whether  he  does  not  agree 
that  Article  14  provides  sufficient  guarantee. 

The  CHAIRMAN  (speaking  in  French).  —  Is  M.  Lely  able  to  accept  this  proposal? 

M.  LELY  (Netherlands;  speaking  in  French).  —  1  thought  is  simpler  to  use  the 
expression  merchant  fleet,  but  I  agree  with  the  British  Delegate  that,  if  Article  14  keeps 
its  present  form,  this  amendment  covdd  be  discussed  in  connection  with  it;  as  a  matter 
of  fart,  it  would  only  be  a  question  of  the  wording. 

The  CHAIFiMAN  (speaking  in  French).  —  1  think  that,  subject  to  the  amendment 
of  the  Netherlands  Delegation,  and  to  that  submitted  by  M.  Tsang-Ou,  Article  2  may 
be  considered  as  adopted. 

.\i.  BIGNAMl  (Italy;  speaking  in  French). —  May  not  a  vote  be  taken  on  the  amend- 
nifiit  of  the  Netherlands  Delegation?  I  should  like  to  state  that  it  is  with  great  plea- 
sure that  the  Italian  Delegation  will  vote  for  it;  in  1885,  as  I  have  already  had  occasion 
lo  observe,  Italy  proposed  to  proclaim  this  very  principle  of  freedom  of  navigation  on 
all  waterways,  both  national  and  international. 

The  CHAIRMAN  (speaking  in  French).  —  The  question  is  reserved;  the  time  will 
be  more  propitious  for  the  study  of  it  later. 
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DISCUSSION  OF  ARTICLE  3 

We  now  pass  to  Article  3. 

Article  3 
Equality  of  Treatment. 

In  the  practice  of  such  navigation,  and  subject  to  the  provisions  referred  to  in  Article  2, 
the  subjects,  property  and  flags  of  all  the  High  Contracting  Parties  shall  be  treated  in  every 
respect  on  the  basis  of  absolute  equality,  no  distinction  being  made  between  the  subjects, 
property  and  flags  of  the  different  riparian  States,  including  the  riparian  State  under  whoso 
sovereignty  or  authority  the  part  of  a  waterway  in  question  may  be  situated,  or  between  the 
subjects,  property  and  flags  of  riparian  and  non-riparian  States;  it  being  understood,  in 
consequence,  that  no  exclusive  rights  of  navigation  shall  be  granted  on  such  waterways  to 
companies  or  to  private  individuals,  and  that  in  so  far  as  concerns  the  application  of  the  present 
article  the  High  Contracting  Parties  shall  rec(]gnise  tlie  maritime  flag  of  vessels  belonging 
to  any  High  Contracting  Party  not  possessing  a  sea-coast,  when  they  are  registered  in  the  one 
place  situated  in  its  territory  selected  as  the  port  of  registration  for  such  vessels. 

'j'here  are  three  amendments,  sulmiitted  res])ectively  by  the  Chinese  (1),  Austrian, 
and  Netherlands  (2)  Delegations. 

M.  REINHARDT  (Austria;  speaking  in  French).  —  Mine  is  only  a  minor  amend- 
ment; it  is  more  a  question  of  drafting  than  anything  else.  I  consider  it  necessary, 
in  order  to  make  the  text  clear,  to  add  after  the  word  property  the  phrase  which  we 
find  in  other  articles  :  either  by  reason  oj  the  point  of  departure  or  of  destination,  or  of 
the  direction  of  the  traffic. 

M.  HOSTIE  (speaking  in  French).  —  As  M.  Reinhardt  has  himself  very  justly 
remarked,  his  amendment  is  rather  a  drafting  amendment,  inasmuch  as  it  does  no 
more  than  express  the  idea  underlying  the  whole  draft  Convention,  ])ut  1  am  never- 
theless of  opinion  that  it  could  with  advantage  be  maintained,  for  I  admit  that  in 
regard  to  the  text  it  fills  a  hiatus. 

ADMIRAL  PRIGA  (Serb-Groat-Slovene  State;  speaking  in  French).  —  I  should 
like  to  dernonstrate  that  there  is  a  difference  between  free  navigation  and  free  com- 
merce. If  we  accept  the  addition  proposed  by  the  Austrian  Delegate,  we  arc  laying 
down  the  principle  of  perfect  equality  both  for  exports  and  imports.  I  should  like 
an  explanation  as  to  how  this  definition  is  to  be  reconciled  with  freedom  to  conclude 
different  treaties  of  commerce,  seeing  that  in  all  these  treaties  the  most  important 
points  are  precisely  the  starting-point  and  destination. 

M.  REINHARDT  (Austria;  speaking  in  French).  —  I  can  reply  without  hesitation 
to  Admiral  Prica's  question;  indeed,  the  opening  words  of  the  article  are  in  themselves 
a  sufficient  answer  :  In  the  practice  of  such  navigation.  These  stipulations  have  refe- 
rence only  to  the  practice  of  navigation,  and  the  question  of  treaties  has  nothing  to 
do  with  this. 

M.  WINIARSKI  (Poland;  speaking  in  French).  —  I  should  like  to  revive  here  a 
question  which  has  already  been  raised  in  connection  with  transit, —  that  of  towage. 
There  must  necessarily  be  a  distinction.  It  would  appear  difficult  to  contemplate  the 
possibility  of  establishing  a  monopoly  of  means  of  haulage  on  purely  international 
rivers.     The  view  taken  by  the  Polish  Delegation  is  that  in  connection  with  common 


(1)  Thf  Cliinese  amendment  reads  as  follows  : 

"Should  the  tlonference  decide  that  the  definition  of  internalionalisation  applies  to  international 
rivers,  witlioiit  any  distinction  based  on  their  general  concern  or  limited  concern,  the  Delegation  pro- 
poses the  following  changes  : 

"AitT.  ;i.  EquiiliUj  of  Irentmeiit.—  Vflor  the  words  subject  to  the  provisions  referred  to  in  Article  2 
add  the  words  (;r  in  ilrjanh  oj  cii.-iiiii:;  foineiitions  and  trentie.':." 

(2)  The  amendment  of  tlie  Netherlands  Delegation  reads  as  follows  : 

"The  Netherlands  Delegation  proposes  to  substitute  for  the  words  on  such  ivaieiwai/s^  in 
i\.rticle  'i,  the  words  on  the  waterways  referred  to  in  Articles  1  and  2.  ' 
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or  national  rivers,  Uip  option  should  be  left  to  riparian  States.  Riparians  may  in 
agreement  among  themselves  either  establish  such  means  of  haulage,  or  authori?e  one 
of  their  number  to  do  so. 

The  CHAIRMAN  (speaking  in  French).  —  The  question  is  not  dealt  with  in  tliis 
article.     Have  you  submitted  an  amendment? 

M.  VVINIARSKI  (Poland;  speaking  in  French).  —  1  think  it  would  be  wise  to  make 
a  reservation  in  this  place. 


The  (IHAIRMAN  (speaking  in  French).  —  We  can  discuss  the  (|ueslioii  when  tlial 
if  I  he  Austrian  amendment  is  closed. 

ADMIRAL  PRICA   (Serb-Croal-Slovene  State;  speaking  in  French).     —  1  ask  for 
.  reservation  to  be  made  on  the  subject  of  police  and  customs  dues. 


The  CHAIRMAN  (speaking  in  French).  —  That  does  not  come  within  the  sphere 
of  the  free  practice  of  navigation. 

M.  ALVAREZ  (Chile;  speaking  in  French).  —  Will  the  Committee  turn  to  the 
passage  in  question  in  Article  3? 

"  ...no  distinction  being  made  beUveen  the  subjects,  properly  and  flags  of  the  different 
riparian  States... " 

The  Austrian  Delegation  wishes  to  insert  after  the  word  property  the  words  either 
by  reason  of  the  point  of  deparliire  or  of  destination,  or  of  the  direction  of  the  traffic. 

M.  DETOilUF  (France;  speaking  in  French).  —  I  should  like  to  have  an  explanation 
as  to  whether  the  words  in  the  practice  of  such  navigation  signify  simply  that  this  pro- 
vision refers  exclusively  to  conditions  for  navigation,  and  that  customs  questions  are 
not  referred  to.  1  suppose  it  is  clearly  understood  that  it  is  only  the  material  condi- 
tions of  navigation  which  are  referred  to? 

M.  HOSTIF  (speaking  in  French).  —  Yes;  it  is  clearly  understood  that  the  words 
in  the  practice  of  such  navigation  do  refer  to  the  practice  of  navigation, — for  instance, 
the  sum  total  of  the  duties  levied.  The  nature  of  (he  goods  must  not  first  be  taken 
as  a  liasis  for  dealing  with  them,  and  subsequently  the  starting-jioint  or  destination, 
and  the  direction  which  they  take.  That,  in  my  opinion,  is  the  significance  of  the 
amendment. 

The  intention  of  this  article  is  to  state  that  if,  for  example,  navigation  dues  are 
levied  on  the  basis  of  the  quantity  of  goods  carried,  any  differentiation  must  not  be 
based  upon  the  commercial  origin  or  destination  of  such  goods;  and  in  the  same  way 
in  levying  dues  no  dilTerentiation  shall  he  made  in  respect  of  the  direction  taken  by 
!hi'  vessel.  ()n  the  other  hand,  the  article  leaves  aside  the  question  of  customs  dues, 
which  is  settled  in  a  later  article. 

With  regard  to  M.  Reinhardl's  amendment,  it  would  apjiear  to  me  to  signify  that 
goods  must  not  be  accorded  treatment  differentiated  by  reason  of  the  point  of  depar- 
ture, destination  or  direction.     That,  in  vny  opinion,  is  the  meaning  of  the  addition. 

M.  HKINHARDT  (Austria;  speaking  in  French).  —  That  is  how  I  understood 
the  matter.  The  words  iu  the  practice  of  such  navigation  seem  to  me  the  keynote  ol 
the  whole  amendment.  M.  Hostie's  explanation  is  quite  clear;  it  is  the  view  which 
1  had  in  mind  in  submitting  my  amendment. 

.\l.  TSANG-Dl'  (China;  speaking  in  French).  —  Equality  of  treatment  is  accorded 
to  vessels  flying  the  flag  of  any  one  of  the  High  Contracting  Parties.  Do  the  words 
point  of  departure,  destination,  also  include  imports  and  exports?  For  example,  there 
may  be  goods  coming  from  countries  which  have  not  acceded  to  the  Convention.  ^^  hat 
treatment  will  they  receive?     Suppose  a  vessel  sails  from  here  to  Shanghai  with  a  cargo 
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heloiiging  to  a  State  which  is  not  a  party  to  the  Convention.     I  shall  treat  nationals 
on  board  the  vessel  on  a  footing  of  equality,  but  how  shall  1  act  in  regard  to  the  cargo? 

The  CHAIRMAN  (speaking  in  French).  —  Before  an  answer  is  given  to  this  fjues- 
tiou,  1  would  enquire  of  M.  Seeliger  whether  he  has  a  question  to  as  konthis  subject, — 
the  Austrian  amendment? 

M.  SEELIGER  (Germany;  speaking  in  French).  —  If  I  have  understood  the  Chinese 
Delegate  aright,  it  appears  to  him  unnecessary  to  impose  this  restriction.  He  is 
perhaps  right,  for  the  provision  would  appear  to  me  to  constitute  an  amendment  In 
the  articles  on  due.  Dues  must  not  be  differentiated,  as  the  Austrian  Delegate  has 
pointed  out. 

In  Article  16  of  the  first  draft  for  the  Danube  Statute,  after  mentioning  dues, 
wliich  shall  be  levied  on  a  footing  of  perfect  equality,  in  the  second  jjaragraph  we 
stipulate  that  these  must  never  constitute  treatment  differentiated  by  reason  of  the  fla^  nf 
the  vessel...  or  of  the  starting-point,  destination  or  direction  of  the  traffic. 

M.  TSANG-OU  (China;  speaking  in  French).  —  It  is  moreover  clearly  specified 
in  Article  8. 

M.  HOSTIE  (speaking  in  French).  —  I  will  reply  at  the  same  time  both  to 
M.  Tsang-Ouand  to  M.  Seeliger.  In  the  first  place,  I  would  point  out  to  M.  Tsang-Ou 
that  Article  8  concerns  ports,  which  constitute  an  entirely  different  question.  The 
f[uestion  of  goods  may  be  intimately  connected  with  that  of  the  practice  of  navigatitn 
itself,  in  particular  in  the  example  cited  by  M.  Seeliger,— that  of  the  fixing  of  dues. 
There  are,  in  fact,  occasions  when  dues  are  calculated  according  to  the  nature  of  the 
goods,  and  in  these  circumstances  it  is  possible  that  the  scale  of  dues  may  be  dilTertii- 
tiated  according  to  the  direction  taken  by  the  vessel  or  the  commercial  origin,  starting- 
point  or  destination  of  the  goods.  It  is  precisely  this  which  must  be  avoided.  This 
brings  me  back  to  the  observation  made  by  M.  Seeliger,  to  the  effect  that  consideration 
of  this  clause  should  be  deferred  until  the  discussion  of  the  article  on  dues;  normally 
its  application  relates  to  dues,  although  1  can  imagine  other  occasions  on  Nvhich  i1 
might  be  applied,  and  I  think  therefore  that  it  would  be  wise  to  retain  it  in  this  place. 
For  example,  regulations  for  priority  of  passage  through  locks  might  be  based  upon 
the  starting-point  or  destination;  this  would  still  relate  to  the  practice  of  navigation, 
hut  not  to  dues.  If,  then,  we  are  agreed  on  the  substance  of  the  amendment,  I  propose 
lliat  it  should  be  allowed  to  apply  rather  to  this  article  than  to  another. 

M.  REINHARDT  (Austria;  speakiug  in  French).  —  I  should  like  to  say  simply 
that  1  myself  had  already  thought  of  including  this  under  Article  8,  and  if  I  gave  uji 
the  idea  it  was  because  I  said  to  myself  that  the  title  equality  of  treatment  indicated 
that  its  proper  place  was  in  Article  3.  As  a  matter  of  fact,  it  is  generally  a  question 
of  dues.  I  thought  that  the  provision  was  more  in  place  under  Article  3,  because  that 
article  deals  with  equality  of  treatment. 

The  CHAIRMAN  (speaking  in  French).  —  The  Committee  would  appear  to  hv 
unanimously  in  favour  of  adopting  the  Austrian  amendment. 
Article  3  would  then  I'ead  as  follows  : 

Articlk  3 
Equality  of  Treatnicnt. 

In  the  practice  of  surh  navigalidii.  and  subject  tn  the  provisions  refeireil  to  in  .\rticle  2. 
the  subjerts,  projiorty  and  flags  of  all  the  High  Contracting  Parties  shall  be  treated  iu  ever\ 
respect  on  the  basis  of  absolute  equality,  no  distinction  being  made  between  the  subjerts. 
|)roperty,  either  by  reason  of  the  point  of  departure  or  of  destination,  or  oi  the  direction  of 
the  trafTic,  and  flags  of  the  different  riparian  States... 
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I  will  put  the  Austrian  amendment  to  the  vote. 
T\e  Austrian  amendment  was  adopted. 

M.TSANG-(JU  (China;  speaking  in  French). —  In  respect  of  the  voyage  of  a  vessel, 
the  flag  covers  the  goods.     1  allude  to  the  Hesolution  on  Ports. 

M.  SKIiLlGKK  (Germany;  s])eaking  in  !•  ictuli).  1  should  like  yet  another  expla- 
nation on  the  suhject  of  Article  'A.  Couipli'lc  (>c|uality  is  accorded,  firstly  by  (ho 
placing  of  foreign  subjects  on  the  same  footing  as  nationals,  and  next  by  the  right 
to  the  same  treatment  as  that  accorded  In  the  most  favoured  nation.  The  question 
is  whether  both  these  rights  are  admitted  in  this  article.  1  should  like  to  point  out 
that,  in  the  Draft  Statute  for  the  Danube,  we  added  that  not  only  the  subjects,  property 
and  flags  of  other  States,  whether  riparians  or  non-riparians,  should  be  treated  on  the 
same  footing  as  the  subjects  of  the  riparians  State,  but  also  that  they  should 
enjoy  most — favoured — nation  rights.  It  might  happen  that  a  State  did  not 
accord  any  privileges  to  its  own  subjects,  because  in  the  absence  of  navigation 
it  was  not  interested  in  according  them;  and  it  might  also  happen  that  the  same  State 
granted  to  one  non-contracting  Party  privileges  which  were  much  greater  than  those 
granted  to  another.  I  should  like  some  information  on  this  subject.  Is  the  intention 
to  treat  all  nations  on  the  same  footing  as  nationals  and  to  accord  them  rights  most- 
favoured-nation ? 

M.  Robert  HAAS  (Secretary-General  of  the  Conference;  speaking  in  French).  — 
Article  3  has  served  as  the  occasion  for  the  raising  of  two  fresh  questions.  There  is 
the  question  of  towage,  of  which  M.  Winiarski  spoke,  and  the  point  raised  by  Dr.  See- 
liger.  This  latter  q\iestion  of  relations  with  non-Contracting  States  to  which  more 
favourable  treatment  might  be  accorded  than  to  Contracting  States  arises  not  only 
in  connection  with  one  particular  article,  but  in  connection  with  the  whole  of  the 
Convention.     In  Article  15  we  read  : 

Each  of  the  High  Contracting  Parties  undertakes  not  tu  conclude  with  a  State  which 
does  not  adhere  to  the  present  Convention  any  agreement  relating  to  navigation  on  an  inter- 
national waterway  which  would  he  contrary  to  the  terms  of  the  present  Convention  if  con- 
cluded between  High  Contracting  Parties. 

By  the  terms  of  the  Convention  there  shall  be  equality  between  the  Contracting 
Parties  in  virtue  of  this  article,  which  may  also  be  extended  to  include  not  only  agree- 
ments but  also  treatment  accorded  de  facto.  More  favourable  treatment  may  not  be 
accorded  to  one  Contracting  Party  unless  it  be  automatically  extended  to  all  the 
Contracting  Parties.  This  is  a  question  of  a  very  general  character  which  arises  for 
all  the  provisions  of  the  Convention,  and  not  only  in  connection  with  that  one  which 
relates  to  navigation. 

The  point  raised  by  .M.  Winiarski  has  already  been  studied  in  connection  with 
tran.^it.  The  Committee  which  examined  it  was  unanimous  in  requiring  that  a  clause 
should  be  included  in  the  Convention  on  Waterways.  The  question  would  appear 
to  be  more  suitable  for  examination  in  conjunction  with  Article  10;  it  is  a  question 
connected  with  the  regulation  of  navigation.  The  commentary  to  Article  P*  deal-' 
with  the  question  of  towage  in  connection  with  international  waterways.  In  connei  - 
tion  with  national  waterways  the  matter  was  dealt  with  in  the  Preamble. 

M.  ALVAREZ  (Chile;  speaking  in  French).  —  The  last  part  of  Article  'A  sjieaks 
of  the  flags  of  landlocked  States.  A  special  Convention  exists  on  this  subjeid 
(Annex  III  (a)  of  the  Grreti  Booh).  There  would  perhaps  be  advantage  in  uniting  the 
two  ({uestions,  all  the  more  because  the  texts  are  almost  identical. 

.Mr.  .\lA.\Ch:  (Great  Britain).  I  fully  realise  the  point  raised  by  M.  Alvarez.  1 
would  suggest  that  we  adopt  the  article,  whilst  reserving  to  ourselves  the  right  later 

on  to  (•onsi(I(>,'  whelhei'  liic  siii>je(l  is  on'  a(le(|uately  safeguarded  by  this.\niiev  111  (a). 
In  this  wav  weshall  yive  sali-ilaction  to  t  he  Mates  for  whosi' benefit  t  he  article  has  been 
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adopted,  and  we  do  not  run  any  risk  in  case,  owing  to  some  unfortunate  accident, 
there  is  no  Annex  III  (a). 

M.  VALLOTTON  (Switzerland;  sijeaking  in  Frcncli).  —  1  will  take  this  opportunity 
1(1  lliank  I  he  two  last  speakers,  on  behalf  of  the  numerous  land-locked  States,  for  the 
interest  which  they  have  taken  in  the  question.  1  see  in  this  the  earnest  of  an  early 
report  by  M.  Adatci  on  that  Convention  consisting  of  one  small  article,  which 
is  very  near  our  hearts.  We  should  like  to  thank  yon  in  anticipation  for  consenting 
to  have  this  report  read  at  the  earliest  possible  momenl.  II  might  even  be  read  before 
dealing  with  this  Convention. 

M.  ALVAREZ  (Chile;  speaking  in  French).  —  1  wish  to  stale  that  I  accept  tiic 
proposal  made  by  General  Mance. 

Tiie  CHAIRMAN  (speaking  in  French).  -  -  I  think  that  we  have  overcome  all  the 
(iifTiculties  in  connection  with  Article  3  (1).  Are  there  no  other  amendments?  1  will 
put  the  article  to  the  vote. 

The  article  as  a  whole  was  adopted  with  the  addition  proposed  hjj  the  Austrian  Dele- 
gation. 

POSTPONEMENT  OF  DISCUSSION  OF  ARTICLE  4 

The  CHAIRMAN  (speaking  in  French).  —  We  will  now  deal  with  Article  4, — a 
dilhcult  one. 

Article  4 

Restrictions. 

Nevertheless,  in  exceptional  cases  justified  by  a  rombination  of  economic,  technical  and 
topographical  circumstances,  those  amono-  the  High  Cimtraeting  Parties  who  are  en-riparian 
States  of  one  and  the  same  international  waterway  may,  subject  to  the  consent  of  all  tbe 
States  riparians  of  the  waterway,  or  represented  on  its  international  Commission,  if  one  exists, 
deny  to  the  flags  of  all  the  non-riparian  States  the  right  to  carry  out  the  local  transport  of 
passengers  and  goods  between  the  different  States  situated  on  that  waterway. 

M.  TSANG-OU  (China;  speaking  in  French).  —  I  propose  that  the  discussion  of 
Article  4  be  deferred  until  that  of  Article  16.     These  two  articles  are  really  one. 

The  CHAIRMAN  (speaking  in  French).  —  I  put  to  the  Committee  the  question 
whether  the  discussion  of  Article  4  (2)  shall  be  postponed  until  we  come  to  that  of 
Article  16,  in  connection  with  which  there  is  a  whole  series  of  restrictions  to  be  examined. 

Everyone  being  in  agreement,  we  will  pass  to  Article  5. 


DISCUSSION  OF  ARTICLE  5 

Administrative  measures. 

On  the  waterways  provided  for  in  Article  1  and  situated  under  its  sovereignty  or  authn- 
rity,  each  of  the  High  Contracting  Parties  reserves  to  itself  all  existing  rights uf  issuing  rciiu- 
latiims  and  of  taking  the  necessary  measures  for  Hie  general  policing  of  the  country  by  tie 
application  of  laws  and  regulations  with  regard  to  rustoms.  public  health,  precautions  against 
diseases  of  animals  and  plants,  emigration,  immigration,  and  the  import  and  export  of  prcbi- 
hited  goods,  it  being  understood  that  these  regulations  and  measures,  which  shall  be  reason- 
able and  shall  be  applied  on  a  basis  of  absolute  equality  to  the  subjects,  property,  and  flags 
of  every  one  of  the  High  Contracting  Parties,  including  tb.c  Contracting  Party  by  which  they 
are  issued,  must  not  unduly  impede  the  free  practice  of  navigation. 


(1)  See  Part  IV  of  the  present  voluiiu', 

(2)  See  end  ol'  the  Fifth  IMeeting.  p,  112,  the  amendments  proposed  to  .Vrticle  4. 
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Amendments  to  this  nrlicli^  have  lieen  siilniiitlocl  hy  I  lie  Fi'endi,  Netherlands  and 
Bulgarian  Delegations  (1). 

M.  VALLOTTON  (Switzerland;  speaking  in  French).  —  I  have  no  desire  to  initiatf 
a  linguistic  discussion, — always  rather  a  dangerous  subject, — but  Is  hould  like  to  appeal 
In  that  very  remarkable  Drafting  Committee  which  we  have  the  good  fortune  to 
possess,  on  the  subject  of  the  use  of  the  word  raisonnable.  Would  it  not  be  possible 
to  avoid  the  use  of  words  which  in  reality  do  not  possess  in  I'rench  the  meaning  with 
which  they  are  here  endowed?  To  me  the  word  raisonnahle'un\)\'\c^  in  conformity  with 
llir  r.irciimstances.  In  French  the  word  certainh/  has  not  the  same  meaning  as  it  has 
iis  iMiglish ;  it  is  a  great  pity.  We  are  engaged  in  drawing  up  the  final  text  of  a  Conven- 
t  ion,  and  I  should  like  to  make  an  appeal  to  the  Drafting  Committee — a  serious  appeal- 
to  endeavour  to  rid  us  of  a  word  which  by  dint  of  being  applied  in  France  will  lose  its 
meaning  in  English. 

M.  ALVAREZ  (Chile;  speaking  in  French).  —  I  may  inform  you  that  the  Drafting 
Committee  has  already  considered  this  word  in  connection  with  Transit. 

M.  VALLOTTON  (Switzerland;  speaking  in  French).  —  I  would  venture  respect- 
fully to  propose  the  variant  in  conformity  with  the  circumstances  as  a  substitute  for 
raisonnable. 

M.  Robert  H.AAS  (Secretary-General  of  the  Conference;  speaking  in  French).  — 
In  the  French  text  of  the  Transit  Convention  the  word  raisonnable  has  been  replaced 
by  the  word  iquitable. 

M.  VALLOTTON  (Switzerland;  speaking  in  French).  —  The  question  is  still  out- 
standing, and  I  think  it  would  be  well  to  examine  it  further.  That  was  adopted  subject 
to  the  final  re-wording  of  the  text.  I  persist  in  my  belief  that  raisonnable  is  a  most 
unfortunate  word,  and  I  propose  the  words  in  conformity  with  the  circumstances. 

The  CHAIRMAN  (speaking  in  French).  —  M.  Vallotton's  proposal  will  be  sub- 
milled  to  the  Drafting  Committee. 

M.  PIERRARD  (Belgium;  speaking  in  French).  —  It  would  indeed  be  most  desir- 
able to  find  a  substitute  for  the  word  reasonable,  which  has  been  translated  into  French 
hy  the  word  raisonnable,  whereas  Sir  Hubert  Llewellyn  Smith  has  told  us  that  reason- 
able ought  to  be  rendered  in  French  by  equitable.  But  if  we  adopt  for  this  Convention 
a  procedure  other  than  that  adopted  for  the  Transit  Convention,  we  shall  appear  to 
have  two  systems  of  weights  and  measures.  I  therefore  consider  it  essential  that  the 
Rapporteurs  on  the  two  questions  should  come  to  an  agreement.  I  believe  for  the 
Transit  Convention  it  was  decided  that  the  Final  Protocol  or  the  report  should  explain 
as  clearly  as  possible  the  interpretation  to  be  given  to  the  word  reasonable. 

The  CHAIRMAN  (speaking  in  French).  —  The  French  Delegation  has  proposed 
the  following  amendment  : 

Substitute  for  the  first  part  of  the  article  the  following  words  : 

( )n  the  waterways  or  parts  of  waterways  provided  for  in  Article  1  and  situated  under  its 
sovereignty  or  authority,  each  of  the  High  Contracting  Parties  reserves  to  itself  the  right 
which  it  at  present  enjoys  of  issuing  measures  for  the  general  policing  of  the  country 

The  remahuler  of  the  article  as  in  the  Green  Book  text. 

M.  DETCEUF  (France;  speaking  in  French).  —  The  object  of  the  amendment  is 
to  obtain  greater  clearness  by  altering  the  form.  It  is  simply  a  question  of  maintaining 
the  present  position  as  regards  the  right  of  issuing  regulations  and  of  taking  the  neces- 
sary measures  for  the  general  policing  of  the  country.     The  expression  all  existing 


1 1 )  The  Bulgarian  amendment  reads  as  follows  : 
"  In  line  i  omit  the  word  e.xisting.  " 
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rights  does  not  seem  to  tho  French  Delegation  to  he  very  clear:  it  appears  to  refer  to 
the  rights  possessed  i>y  llii>  iintion  itself.     That  is  the  reason  foi'  tho  ihange  proposed- 

'i'hc  CHAIRMAN  (spealting  in  French).  —  It  would  seem  that  the  principle  contain- 
ed in  the  amendment  could  be  adopted,  but  as  it  is  a  question  of  drafting,  we  will 
refer  it  to  the  Drafting  Committee  for  consideration. 

The  Delegation  of  the  .Netherlands  has  submitted  the  following  amendment  : 

In  article  5  substitute  for  the  words  all  existing  rights  the  words  the  right. 

M.  LELY  (Netherlands;  speaking  in  French).  —  This  only  involves  a  question  of 
drafting. 

.M.  .MULLER  (Czechoslovakia;  speaking  in  French).  —  I  approve  the  amendment 

of  the  .Netherlands  Delegation. 

M.  HOSTIE  (speaking  in  French).  —  The  question  raised  by  these  amendments 
is  a  very  important  fundamental  one,  of  which  the  Conference  should  realise  the  signi- 
ficance before  pronouncing  a  verdict  upon  it.  The  French  amendment  is  an  obvious 
improvement  in  the  wording.  It  retains  the  idea,  whilst  employing  the  words  the  right 
\vhich  it  at  present  enjoys.  The  amendment  proposed  by  the  Netherlands  Delegation, 
on  the  other  hand,  appears  to  involve  unintentionally  a  most  inijjortant  fundamental 
change.  There  are  very  numerous  cases  in  which  certain  States,  in  virtue  of  existing 
conventions,  do  not  enjoy  the  rights  here  enumerated.  On  certain  waterways,  for 
example,  no  customs  or  healtli  formalities  of  any  kind  can  be  arcomplisiied.  Naturally 
our  Convention  cannot  have  tho  oilect  of  modifying,  in  this  respect  any  more  than  in 
any  other,  the  particular  right  in  force,  in  a  manner  which  would  reduce  the  facilities 
for  navigation.  Our  Convention  cannot  have  the  effect — and  this  is  the  express 
meaning  of  Article  17 — of  modifying  existing  rights  by  reducing  the  facilities  for  navi- 
gation. 

M.  LELY  (Netherlands;  sjieaking  in  French).  —  Each  nation  has  the  right  to  issue 
regulations  and  to  take  the  necessary  measures  for  the  general  policing  of  the  country. 
Our  amendment  represent?  nothing  more  than  a  drafting  change  with  regard  to  which 
the  Committee  could  rapidly  arrive  at  a  decision. 

M.  VALLOTTON  (Switzerland;  speaking  in  French).  —  This  is  an  important 
question  which  ought  to  be  referred  for  consideration  to  a  sub-committee.  In  this 
respect  I  fully  share  the  view  taken  by  M.  Hostie.  The  adoption  of  M.  Lely's  amend- 
ment would  lead  us  into  serious  infringement  of  one  of  the  general  principles  which 
serve  as  a  groundwork  for  the  whole  Convention. 

M.  DETCEUF  (France;  speaking  in  French).  —  Both  tho  principle  and  the  question 
arising  out  of  it  are  sufficiently  clear  to  enable  the  Committee  to  take  a  decision  without 
awaiting  the  opinion  of  a  sub-committee. 

M.  VALLOTTON  (Switzerland;  speaking  in  French).  —  I  agree  with  the  French 
Delegation  that,  if  M.  Lely  maintains  his  proposal,  a  vote  should  betaken.  The  Swiss 
Delegation  cannot  support  this  view. 

M.  MONTARROYOS  (Brazil;  speaking  in  French).  -  AVe  have  before  us  two 
important  amendments,  one  submitted  by  the  French  and  the  other  by  the  Nether- 
lands Delegation.  If  we  take  a  decision  upon  the  French  amendment,  we  shall  in  so 
doing  have  decided  the  fate  of  the  Netherlands  amendment;  if  the  first  were  accepted. 
the  second  would  automatically  fall  to  the  ground. 

.M.  PIERRARD  (Belgium;  speaking  in  French).  -  Kor  the  same  motives  as  those 
adduced  by  M.  Hostie,  I  support  the  proposal  made  by  M.  Montarroyos.  The  expres- 
sions the  right  and  all  existing  rights  represent  Iwo  entirely  ditYeront  idoiis.  This  is  a 
((uestion  rather  of  substance  than  of  form. 


—   Ill   — 

M.  VALLOTTON  (Switzerland;  speaking  in  French).  -  M.  L^ly  will  allow  me  to 
observe  that  he  is  placing  himself  in  opposition  to  the  theory  of  acquired  rights  which 
he  defended  and  I  seconded  him  in  supporting.  He  is  here  proposing  to  modify  the 
regulations  by  which  a  State  may  have  already  settled  the  question.  1  am  obliged 
once  more  to  declare  that  it  is  essential  to  maintain  intact  the  principle  which  we  have 
laid  down;  otherwise  we  are  jeopardising  our  work. 

The  (',H AIRMAN  (speaking  in  French).  —  1  put  to  the  vote  the  amendment  sub- 
mitted by  the  French  Delegation. 

The  amendment  was  adopted  bij  21  votes  to  5. 

M.  WINIARSKl  (Poland;  speaking  in  French).  ■ —  It  does  not  seem  to  me  that  the 
adoption  of  the  French  amendment  prejudges  in  any  way  the  question  raised  by 
M.  Lily's  amendment,  which  it  might  be  wise  to  refer  to  a  sub-committee  for  examina- 
tion, or  else  to  postpone  until  the  time  comes  to  discuss  acquired  rights. 

The  CHAIRMAN  (speaking  in  French).  —  Do  you  desire  a  vote  to  be  taken  on 
M.  Lily's  amendment? 

M.  WINIARSKl  (Poland;  speaking  in  French).  —  I  simply  wish  to  make  certain 
reservations;  we  can  take  up  the  question  again  when  dealing  with  acquired  rights. 

The  CHAIRMAN  (speaking  in  F'rench).  —  The  question  is  settled  by  the  adoption 
of  the  French  amendment. 

M.  WINIARSKl  (Poland;  speaking  in  French).  —  In  view  of  the  provisional  nature 
of  our  decisions,  I  reserve  the  faculty  to  re — open  the  question. 

Tlio  CHAIRMAN  (speaking  in  French).  —  You  are  free  to  do  so.  In  any  case  the 
iM'ench  amendment  is  adopted,  and  the  author  of  the  Netherlands  amendment  does 
not  require  an  independent  vote  for  it. 

M.  SEELIGER  (Germany;  speaking  in  French).  —  I  venture  to  make  a  suggestion 
on  the  subject  of  Article  5.  In  this  article  are  catalogued  the  different  classes  of  admin- 
istiative  measiu-es  concerning  which  you  wish  to  accord  to  Contracting  Parties  the 
light  to  issue  regulations,  precautions  against  diseases  of  animals  and  plants,  emigra- 
tion, immigration  and  the  import  and  export  of  prohibited  goods.  Possibly  the  pro- 
lection  of  workmen  might  be  added.  There  may  be  States  which  consider  it  necessary 
to  issue  regulations  for  the  protection  of  workmen, — for  instance,  against  excessive 
hours  of  work. 

M.  VALLOTTON  (Switzerland;  speaking  in  French).  —  This  question  should  be 
postponed  until  later.  The  representative  of  the  Labour  Office  has  raised  a  parallel 
([uestion,  which  is  to  be  treated  by  itself  (1).  The  Labour  Office  advocates  uniformity, 
whereas  M.  Seeliger  proposes  regulations  by  each  State  separately. 

M.  SEELIGER  (Germany;  speaking  in  French).  —  These  measures  may  not  concern 
every  State.  One  country  may  see  an  advantage  in  issuing  regulations  for  the  pro- 
Ifclion  of  workmen  by  means  of  measures  which  would  be  impracticable  and  inappli- 
(•al)le  in  other  countries.  Would  it  not  be  desirable  from  this  jioint  of  view  to  create 
uniform    legislation? 

M.  VALLOTTON  (Switzerland  ;  speaking  in  French).  —  I  propose  that  the  question 
lie  postponed  until  the  time  comes  to  discuss  the  proposal  m.ade  by  the  International 
Labour  Office. 


(I)  See  p.   157. 


—     112    — 

M.  Robert  HAAS  (Secretary  General  of  the  Conference;  speaking  in  French).  — 
The  International  Labour  Office  has  just  circulated  a  proposal  concerning  the  recom- 
mendations of  the  Genoa  Conference  and  Labour  questions  in  general.  It  is  essential 
that  the  Labour  Office  representative  should  be  here  when  these  questions  are  dis- 
cussed. 

The  CHAIR.MAX  (speaking  in  French).  —  1  am  most  grateful  to  .M.  Seeliger  for 
having  raised  this  question,  which  is  one  in  which  I  have  taken  a  personal  interest  for 
some  time  past.  M.  William  .Martin,  who  is  a  member  of  the  International  Labour 
Office,  has  come  here  specially  in  order  to  deal  with  it.  1  think  we  shall  all  agree  to 
postpone  discussion  of  it  to  a  later  date. 


DISCUSSION  OF  ARTICLE  6 

We  now  come  to  the  third  heading, — Charges.     There  is  no  amendment  to  Article  6. 

M.  VALLOTTON  (Switzerland;  speaking  in  French).  —  I  did  not  submit  an  amend- 
ment to  Article  6,  because  Article  I  containsaclause  whereby  lateral  canals  are  assim- 
ilated to  the  main  waterway.  Article  1  re-acts  on  Article  6;  Article  6  does  not  say 
that  lateral  canals  will  benefit  by  the  treatment  laid  down  in  this  article.  In  view 
of  the  terms  of  Article  i  this  was  not  necessary;  but  we  ought  to  reserve  the  final 
wording  of  Article  6  until  after  .Article  1  has  been  finally  adopted. 

The  CHAIRMAN  (speaking  in  French).  —  Subject  to  the  reservation  made  by 
M.  Vallotton,  the  Committee  can  begin  the  study  of  Article  7  to-morrow. 

Mr.  MANCE  (Great  Britain).  -  -  I  should  like  to  draw  your  attention  to  a  slight 
error  in  translation,  in  order  that  the  Drafting  Committee  may  be  apprised  of  it.  In 
the  English  text  occur  the  words  tariffs  shall  be  calculated  in  proportion  to... ;  the  correct 
translation  would  be  based  on...  This  does  not  alter  the  meaning  at  all,  but  it  would 
be  advisable  for  the  Drafting  Committee  to  correct  the  translation  in  this  sense. 

M.  VALLOTTON  (Switzerland;  speaking  in  French).  —  Whilst  on  this  subject, 
1  consider  that  the  English  is  not  a  correct  translation  of  the  important  word  naui- 
gabilite.  it  simply  speaks  of  navigable  conditions,  which  is  certainly  not  as  clear  as 
the  French  word  navigabiUte.  I  propose  that  the  text  be  put  right  by  the  aid  of  the 
British  experts. 

M.  TSANG-OU  (China;  sj)eaking  in  French).  —  1  made  a  proposal  on  the  subject 
of  the  Convention  on  Transit  and  that  on  Waterways,  there  being  several  articles 
equally  applicable  to  both  of  them.  In  the  Transit  Convention  there  was  no  mention 
of  transit  on  international  routes;  1  made  a  proposal  in  regard  to  this  (1).  .As  we  are 
discussing  Articles  5,  6  and  7  on  navigable  waterways,  we  could  at  the  same  time  examine 
the  corresponding  questions  relating  to  transit.  The  Convention  on  Transit  has  been 
treated  as  if  it  apjjlied  only  to  national  routes;  no  reference  was  made  to  the  subject 
of  transit  on  international  routes. 

M.  Robert  HAAS  (Secretary- General  of  the  Conference;  speaking  in  French).  — 
The  question  of  transit  was  dealt  vith  in  its  most  general  form  in  the  Transit  Conven- 
tion. That  Convention  applies  to  all  waterways,  whether  national  or  international, 
in  the  same  way  as  it  applies  to  all  railways,  and,  further,  we  included  in  the  Draft 
Convention  on  waterways  a  special  article  indicating  in  what  manner  the  Transit 
Convention  is  applicable  on  international  waterways. 


!!)  For  text  of  Chinese  proposal  .see,  p.  199. 


—    113    — 

M.  TSANCi-OU  ((Jiiiia;  six'akiiig  in  l*"re[i(;h).  —  Suppose  there  is  a  State  which 
accedes  to  the  Transit  Convention  and  not  to  the  International  Convention  on  Water- 
ways ? 

M.  Robert  HAAS  (Secretary-General  of  the  Conference;  speaking  in  French).  — 
That  is  precisely  the  question  dealt  with  in  Article  7,  the  object  of  which  was  to  indi- 
cate that  a  Slate  which  had  not  ratified  the  Convention  on  Transit  would,  by  ratifying 
the  Convention  on  Waterways,  have  in  part  ratified  the  former,  to  the  degree  prescribed 
in  Article  7. 

In  the  reverse  case  the  question  is  simple.  The  Transit  Convention  applies  to  the 
whole  country,  to  every  waterway,  without  the  necessity  of  any  enquiry  on  the  part 
of  the  States  as  to  whether  any  waterway  is  national  or  international.  The  opinion 
of  the  Jurists'  Committee  could  be  asked  on  the  subject. 

The  CHAIRMAN  (speaking  in  French).  —  I  am  in  a  position  to  reassure  the  Com- 
mittee by  stating  that  the  Jurists'  Committee  has  been  officially  apprised  of  this,  and 
wc  shall  know  the  result  of  its  investigations  in  two  or  three  days. 

.VI.  VALLOTTON  (Switzerland;  speaking  in  French).  —  M.  Tsang-Ou's  observa- 
tion suggests  another  to  me  in  connection  with  Article  7.  Is  it  advisable  to  retain 
th(!  sub-title  Customs  Formalities?  The  te.xt  cannot  give  rise  to  any  ambiguity,  but 
the  opening  sentence  has  not  reference  only  to  customs  formalitie.'*. 

The  CHAIRMAN  (speaking  in  French).  —  That  will  serve  as  our  pabulum  for 
to- morrow. 

The  meeting  adjourned  at  8.  p.m. 


Ameudnienls  proposed  to  Article  4 


AUSTlUAiV      DELEGATION 


Add,  iu  the  last  line  alter  the  word  waterway,  the  words  or  between  the  ports  and  places  situated  on 
the  lerrilory  of  one  and  the  same  riparian  Stale. 


CHINESE     DELEGATION 

Should  the  Conference  decide  that  the  definition  of  internationalisation  shall  apply  to  inter- 
national rivers,  without  any  distinction  between  general  and  limited  concern,  the  Delegation  proposes 
Ihi,'    following   changes   : 

Vi\tii:lf,  'i.  -Restrictions.  Add.  at  the  end  of  the  article,  the  following  :  The  provisions  of  the 
present  article  shall  also  he  applicahle  to  rivers  in  respect  of  which  special  Conventions  already  exist. 

JAPANESE    DELEGATION 

Paragraph  1 .  add  at  the  end  :  unless  otherwise  provided  by  euisting  treaties  with  any  third  Power. 

Add  a  new  paragraph  as  follows  : 

It  is  understood .  however,  that  even  when  restrictions  on  the  free  navigation  of  an  international  water- 
way are  imposed,  subject  to  the  provisions  referred  to  in  the  preceding  paragraph,  any  one  of  the  riparian 
States  or  of  the  States  represented  on  the  International  Commission  of  the  waterway  in  question  may  at  any 
time  withdraw  its  consent  to  such  a  restriction,  on  three  nionth.<  notice  being  given  to  the  other  riparian 
State  or  to  the  Commission;  on  the  e.vpiration  of  the  above-mentioned  period,  the  waterway  shall  be  open 
to  the  vessels  of  all  the  High  Contracting  Parties,  in  conformity  with  the  principles  laid  down  in  the  pre- 
ceding   articles. 

POLISH     DELEGATION 

.\evertheless,  those  among  the  High  Contracting  Parties  who  are  co-riparian  States  of  one  and  the 
same  waterway,  recognised  as  of  international  concern,  may,  subject  to  the  consent  of  all.  deny  to  the  flags 
of  any  of  the  High  Contracting  Parties  who  are  non-riparian  States  the  right  to  carry  out  the  local  transport 
of  passengers  and  goods  between  portji  situated  on  that  waterway  which  are  under  different  sovereignty 
or  authority. 

SERB-CROAT-SLOVENE    DELEGATION 

.Vt  the  end  of  Article  i  add  llie  following  paragraph  : 

Similarly,  two  States  riparians  of  the  same  waterway  way  reserve  the  exclusive  right  of  local  transport 
between  their  ports  situated  on  this  waterway. 


NAViaAHLM    WATKEWATli 


SIXTH  MEETING  OF  THE  COMMITTEE 


ON 


NAVIGABLE  WATERWAYS 

(Saturday,  April  2nd,  1921,  at  3.30  p.m.) 


DISCUSSION    OF    ARTICLE    7    DISCUSSION    OF    ARTICLE    8 

The  meeting  opened  with  M.  Adatci,  Vice-President  of  the  Conference,  in  the  Chair. 

DISCUSSION  OF  ARTICLE  7 

The  CHAIRMAN  (speaking  in  French).  —  We  will  now  pass  to  Article  7,  which 
reads  as  follows  : 

Customs  Formalities. 

The  transit  of  vessels,  passengers  and  goods  on  international  waterways  shall  be  effected 
under  the  conditions  established  by  the  Convention  on  Freedom  of  Transit,  with  the  following 
additional  provisions  : 

When  the  two  banks  of  an  international  waterway  are  within  the  same  State,  the  customs 
formahties  on  goods  in  transit  will  be  Hmited  to  placing  them  under  seal  or  in  the  custody 
of  a  customs  agent; 

Wlien  an  international  waterway  forms  the  frontier  between  two  States,  vessels,  passengers 
and  goods  passing  in  transit  shall  be  exempt  from  all  customs  formalities,  except  in  those 
cases  in  which  there  are  valid  reasons  of  a  practical  nature  for  carrying  out  customs  forma- 
lities in  the  part  of  the  river  which  forms  the  frontier,  but  such  formalities  must  not  interfere 
with  the  facilities  of  navigation. 

The  dues  provided  for  and  authorised  in  Article  3  of  the  Convention  on  Freedom  of 
Transit  shall  not  apply  to  the  transit  of  vessels,  passengers  and  goods  on  international 
waterways. 

Four  amendments  have  been  submitted,  the  first  by  the  Chinese  Delegation. 
M.  Tsang-Ou  has  agreed  that  this  amendment  shall  be  postponed  until  somewhat 
later  (1).  We  will  now  discuss  the  second  amendment,- — ^that  of  the  Netherlands 
Delegation.  It  deals  with  questions  of  detail,  but  these  questions  are  by  no  means 
unimportant. 

M.  LELY  (Netherlands;  speaking  in  French).  • —  T  ask  the  Committee  to  he  so 
good  as  to  hear  our  expert,  M.  Laman  de  Vries. 

M.  LAMAN  DE  VRIES  (Netherlands;  speaking  in  French).  —  The  amendment 
of  the  Netherlands  Delegation  is  a  very  simple  one,  and  only  deals  with  a  purely 
technical  improvement. 

According  to  the  present  text  of  the  article,  goods  in  transit  may  be  sealed.  This 
includes  the  use  of  lead  seals,  which,  however,  form  only  one  category  of  seals.  There 
is  another  means  of  preventing  the  abstraction  of  goods;  I  refer  to  the  use  of  padlocks, 
and  we  see  no  reason  to  exclude  this  simple  and  inexpensive  method. 

In  the  second  place,  when  it  is  necessary  to  watch  a  vessel  during  transit,  m  order 
to  prevent  the  secret  unloading  of  goods,  and  when  the  vessel  is  of  a  considerable 
length,  it  is  obvious  that  one  official  will  not  always  be  sufficient  for  this  purpose, 


(1)  See  footnote,  p.  124,  for  text  of  Chinese  amendment. 


parlioiilarly  al  nis^ht-tiine.  Moroovei-,  one  ofTicial  cannol  be  exported  to  k^cj]  conlin- 
uous  watch,  hinvcvcr  long  the  period  of  transit  may  last.  He  must  take  rest  after 
a  certain  time.  For  this  reason  a  second  customs  agent  may  he  necessary  to  relieve 
his  colleague  from  time  to  time.  The  Netherlands  Delegation  therefore  proposes  to 
substitute  the  words  under  seal  or  in  the  custody  oj  customs  agents  for  the  words  under 
seal  or  in  the  custody  oj  a  customs  agent. 

M.  HOSTIE  (speaking  in  French).  —  The  possible  need  for  more  than  one  customs 
agent  was  anticipated  during  the  preparatory  work  at  Paris,  and  the  words  the  agent 
were  retained  for  a  reason  of  secondary  importance.  The  last  paragraph  of  the  article 
lays  down  that  the  dues  provided  for  and  authorised  in  Article  .1  of  the  Convention  on 
Freedom  of  Transit  shall  not  apply  to  the  transit  of  vessels.  It  will  be  seen  from  the 
explanation  given  in  the  ^>eereSooA;Clommentary  that  this  particular  provision  does- not 
result  in  the  abolition  of  the  practice,  for  example,  of  supplying  customs  agents  de- 
tailed to  supervise  a  vessel  with  free  l)oard  and  lodging.  The  fear  was  expressed  that 
if,  instead  of  an  agent,  the  words  customs  agents  were  used,  it  might  give  rise  to  abuses, 
and  the  number  of  agents  detailed  to  survey  Vessels  might  be  unduly  and  unnecessarily 
increased.  I  venture  to  place  before  the  Committee  the  suggestion  that  the  text  of 
the  Netherlands  amendment  might  be  adopted,  while  at  the  same  time  it  might  be 
noted  in  a  commentary,  which  might  well  be  placed  in  the  report,  that  the  righl  to 
free  food  and  accommodation,  customarily  afforded,  should  be  limited  to  the  minimimi 
number  of  agents  strictly  necessary  to  watch  a  vessel. 

The  CHAIRMAN  (speaking  in  French).  —  Does  the  Netherlands  Delegation  see 
any  objection  to  the  insertion  of  this  observation  in  the  Report? 

M.  LELY  (Netherlands;  speaking  in  French).  —  None  whatever. 

The  CHAi  RMAN  (speaking  in  French).  —  As  there  is  no  objection,  the  Netherlands 
amendment  is  adopted,  and  the  observation  of  M.  Hostie,  who  was  one  of  the  authors 
of  the  Draft  Convention,  and  who  has  explained  the  motives  which  underlay  the  draf- 
ting of  this  article,  will  appear  in  the  Report. 

M.  MONTARROYOS  (Brazil;  speaking  in  French).  — Allow  me  to  make  a  small 
observation  on  the  title  of  the  article, — Customs  Formalities.  The  word  formalit'es 
does  not  seem  very  appropriate.  It  does  not  state  accurately  what  we  wish  it  to  mean. 
Customs  formalities  is  a  term  used  in  current  speech,  but  we  are  dealing  here  not  with 
formal  but  real  operations. 

M.  BIGNAMI  (Italy;  speaking  in  French).  —  I  think  that  the  Drafting  Committee 
proposes  to  abolish  all  titles  in  all  the  Conventions. 

M.  DETffiUF  (France;  sj)eaking  in  French).  —  But  the  word  formalities  also  occurs 
in  the  text. 

M.  MONTARROYOS  (Brazil;  speaking  in  French).  —  I  should  prefer  another 
word  to  be  found,  and  I  should  like  M.  Hostie  to  give  me  some  explanation  regarding 
the  word  formalities. 

M.  HOSTIE  (speaking  in  French).  —  The  word  formalities  is  consecrated  by  usage 
in  European  navigation  acts.  We  are  all  anxious  here  to  accomplish  a  work  which 
shall  not  be  exclusively  European,  but  we  should  be  very  sorry  to  be  obliged  to  abandon 
the  use  of  the  word  formalities,  because  it  might  give  rise  to  doubt. 

M.  MONTARROYOS  (Brazil;  speaking  in  French).  —  In  these  circumstances  I 
withdraw  my  proposal. 

M.  HOSTIE  (speaking  in  French).  —  Could  we  not  use  the  title  Freedom  of  Transit? 
That  would  be  mucli  more  suitable  as  a  heading  for  this  article  than  Customs  Forma- 


—   llfi   — 

litieii.      The  ohji-ct  of  llic  :iiticle  is  to  I'Hgiilate  transit  on  waterways  of  international 
concern. 

The  CHAIRMAN  (speaking  in  French).  —  Does  M.  Montarroyos  agree? 

M.  MONTARROYOS  (Brazil;  speaking  in  French).  —  Yes. 

M.  VALLOTTON  (Switzerland;  speaking  in  French).  —  I  venture  to  recall  the 
fact  that  I  put  forward  yesterday  the  same  proposal  as  that  of  the  Brazilian  Delegate 
to  change  the  title,  which  is  not  an  accurate  one. 

M.  HOSTIE  (speaking  in  French).  —  And  to  substitute  Freedom  of  Transit? 

M.  VALLOTTON  (Switzerland;  speaking  in  French).  —  Certainly,  but  of  course 
only  in  the  title;  I  did  not  refer  to  the  text  of  the  article  itself. 

M.  AVRAMOVITCH  (Serb-Croat-Slovene  State;  speaking  in  French).  —  I  do  not 
v^^sh  to  speak  merely  in  a  spirit  of  contrariety,  but  if  you  read  the  text  you  will  see  that 
the  question  of  customs  formalities  constantly  arises.  In  the  Transit  Convention  we 
are  constantly  speaking  of  freedom  of  transit,  but  here  we  have  before  us  a  purely 
technical  question,  and  I  think  we  should  leave  the  text  in  its  present  form.  However, 
if  the  Conference  does  not  share  my  view,  I  will  give  way.  The  Brazilian  Delegate 
tells  us  that  he  is  somewhat  uneasy  as  regards  the  phrase  customs  formalities,  as  it  ap- 
pears to  refer  to  something  abstract  and  not  to  practical  work  such  as  customs  super- 
vision. M.  Hostie  replies  that  this  is  an  expression  which  has  already  been  consecrated 
by  usage;  as  the  Brazilian  Delegate  does  not  press  his  point,  let  us  leave  the  title  in  its 
present  form. 

M.  VALLOTTON  (Switzerland;  speaking  in  French).  —  In  order  to  satisfy  both 
views,  1  propose  the  title  Freedom  of  Transit,  Customs  Formalities. 

The  CHAIRMAN  (speaking  in  French).  —  If  there  is  no  objection  we  will  consider 
M.  Vallotton  s  proposal  adopted,  and  we  will  call  the  title  Freedom  of  Transit,  Customs 
Formalities.  We  will  now  consider  the  Italian  amendment,  which  is  of  some  impor- 
tance. 

M.  VALENTINI  (Italy;  speaking  in  French). — The  Italian  Delegation  has  put  in  an 
amendment  to  omit  the  last  paragraph  of  Article  7.  Under  the  terms  of  this  paragraph, 
dues  provided  for  and  authorised  in  Article  3  of  the  Convention  on  Freedom  of  Transit 
shall  be  abolished.  The  reason  for  the  exception  provided  for  in  this  paragraph  is  by 
no  means  clear,  and  should  moreover  be  placed  in  the  Draft  Convention  on  Freedom 
of  Transit,  which  refers  to  transport  by  land  as  well  as  by  water.  If  the  State  through 
which  transit  takes  place  is  entitled  to  take  administrative  measures  to  ensure  that 
goods  in  transit  by  rail  do  not  occasion  smuggling,  and  if  it  mayle^^  reasonable  dues 
for  the  purpose,  to  cover  the  cost  of  such  administrative  measures,  we  do  not  know 
why  it  should  not  be  allowed  to  levy  similar  dues  when  the  goods  in  transit  are  con- 
veyed by  waterway,  in  view  of  the  fact  that  the  same  administrative  measures  must 
be  taken.  When  crossing  a  frontier  the  same  formalities  must  be  carried  out  (affixing 
of  seals,  delivery  of  customs  vouchers,  etc.),  as  for  land  transport. 

The  CHAIRMAN  (speaking  in  French).  — -This  matter  has  already  been  discussed, 
and  I  remember  that  at  Paris  views  similar  to  those  advanced  by  M.  Valentini  were 
expressed.  Finally  the  Commission  of  Enquiry  adopted  this  view,  and  I  think  .M. 
Hostie  can  give  us  its  reasons  for  so  doing. 

M.  HOSTIE  (speaking  in  French). — The  last  paragraph  of  Article  7  forms  part  of 
a  compromise  based  on  a  number  of  texts  from  the  Transit  Convention  and  the  Con- 
vention on  Navigable  Waterways.     These  texts  were  derived  from  Article  3  of  the 
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Transit  Convention,  and  from  the  last  paragraph  of  the  article  from  the  Convention 
on  Navigable  Waterways  now  under  discussion. 

Two  theories  were  put  forward.  According  to  one,  the  country  through  which 
trafTic  ui  transit  |)i'ssi.s  should  accord  such  transit  to  persons  and  goods  free  of 
charge.  According  to  this  theory,  the  levying  of  any  dues  would  be  contrary  to  the 
principle  of  freedom  of  transit,  because  it  would  really  be  intended  to  cover  the  cost 
of  surveillance  in  the  interests  of  the  country  of  transit  and  not  in  those  of  the  traffic. 
To  take  a  concrete  example,  if  the  goods  cross  a  country,  and  if  this  country  pays  (!us- 
t  oms  oflicials  to  prevent  these  goods  from  remaining  in  the  country,  it  is  acting  in  its 
own  interests.  If  it  employs  cuslon)s  officials,  it  does  so  bocauso  it  considers  that  it  is 
in  its  own  interests  to  protect  itself.  That  is  the  first  theory,  and  it  is  a  logical  and 
consistent  one.  The  second  claims  that  it  would  be  unjust  if  the  country  of  tra.tsit, 
should  it  happen  to  be  a  protectionist  one,  were  obliged,  on  account  of  transit,  to  bear 
the  expense  of  a  customs  organisation  which  might  sometimes  prove  too  great  a  burden 
for  a  traffic  in  which  it  was  not  concerned.  This  theory  is  also  logical  and  consistent. 
We  had  either  to  choose  between  these  two  or  to  effect  a  compromise.  'iVe  com- 
promised by  allowing  certain  small  dues  to  be  levied  under  the  conditions  and  restric- 
tions laid  down  in  Article  3  of  the  Transit  Convention,  and  we  wholly  excluded  the 
levying  of  dues  on  international  waterways.     The  Conference  will  judge  our  action. 

M.  WINIARSKI  (Poland;  speaking  in  French).  —  M.  Hostie's  statements  may  be 
reduced  to  the  following  :  A  State  across  which  goods  pass  in  transit  renders  no  service 
to  the  State  which  sends  the  goods,  but,  on  the  other  hand,  this  latter  State  renders 
great  service  to  the  former  on  condition  that  it  does  not  allow  its  goods  to  remain  in 
the  territory  across  which  transit  takes  place.  The  counterpart  of  this  service  is  the 
burden  of  customs  formalities  and  administration,  which  devolves  upon  the  State  of 
transit.  Both  at  Paris  and  here  1  took  the  side  of  the  Italian  Delegation  in  this  question, 
and  I  now  second  its  proposal. 

M.  VALENTINI  (Italy;  speaking  in  French).  —  1  thank  M.  Hostie  for  his  explana- 
tion. As  we  all  desire  to  arrive  at  an  agreement,  I  think  we  may  all  recognise  that  to 
have  placed  the  provision  in  this  Convention,  and  not  in  the  other,  is  a  proceeding  which 
is  certainly  open  to  criticism.  I  call  for  equality  of  treatment.  It  is  only  logical 
and  just  to  insist  that  as  the  provision  has  been  allowed  in  the  Transit  Convention,  it 
should  also  be  admitted  in  the  Convention  on  Navigable  VVaterways. 

Mr.  H.  0.  MANCE  (Great  Britain).  —  I  wish  to  make  an  observation  on  the  Italian 
amendment.  I  should  like  to  know  what  was  meant  by  customs  vouchers,  etc.  Article  7 
distinctly  lays  down  that  when  the  two  banks  of  an  international  waterway  are  within 
the  same  State,  the  customs  formalities  will  be  limited  to  placing  goods  in  transit  under 
seal  or,  as  we  have  now  agreed,  into  the  custody  of  a  customs  agent  or  under  pad  lock, 
but  when  the  international  waterway  forms  the  frontier,  the  goods  in  transit  shall  be 
exempt  from  all  customs  formalities  except  in  certain  very  special  cases.  I  should 
like,  therefore,  to  know  what  are  these  particular  customs  vouchers  etc.,  referred  to  by 
the  Italian  Delegate.  It  seems  to  me  that  there  is  a  difference  between  transit  by  an 
international  waterway  and  transit  generally,  inasmuch  as  the  permissible  formalities 
are  much  more  limited  in  the  former  than  in  the  latter  case. 

The  CHAIRMAN  (speaking in  French). — This  question  is  a  simple  one.  The  rea- 
sons for  and  against  have  already  been  stated.  I  ask  the  Committee  to  find  some  com- 
mon ground  on  which  to  arrive  at  complete  agreement,  without  any  necessity  for  a 
minority  or  majority. 

Mr.  H.  O.  MANCE  (Great  Britain).  —  I  have  not  had  a  reply  to  my  question  I 
asked  what  was  the  meaning  of  the  expression  customs  vouchers,  etc.,  used  by  the  Italian 
Delegate  in  the  Italian  amendment  to  Article?,  in  view  of  the  fact  that  such  formalities 
involving  customs  vouchers  would  appear  to  be  expressly  excluded  from  transit  traf- 
lii'   o;:    ii  ternationul  waterways. 
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M.  HOSTIE  (speaking  in  French). — General  Mance  considers  thai  in  the  case  in 
question  all  customs  formalilies  other  than  placing  under  seal  or  in  the  custody  of  a 
customs  agent,  are  cxclused;  the  question  of  rustoms  vouchers  therefore  does  not 
arise. 

M.  BIGN.AMI  (Italy;  speaking  in  French). — We  see  no  reason  for  establishing 
different  treatment  for  railways  and  navigable  waterways.  Why  should  we  now 
make  an  exception  in  favour  of  the  transit  of  vessels  ?  The  question  of  transit  was 
settled  in  the  Transit  Convention.  We  have  before  us  two  opposing  theories,  and  I 
think  we  should  choose  between  them  by  means  of  a  vote.  Certain  delegations  hold 
one  opinion  and  others  hold  an  entirely  different  orie,  and  it  would  be  better  to  settle 
the  question. 

Mr.  H.  0.  MANGE  (Great  Britain).- — I  liave  not  yet  expressed  any  opinon  on  the 
Italian  amendment.  I  simply  ask  a  question.  If.  as  I  had  hoped,  it  had  been  said 
that  it  was  an  oversight  to  have  used  that  particular  expression  there,  then  I  should 
have  been  prepared  to  express  an  opinion  as  to  whether  we  might  omit  that  paragraph. 
Personally  1  do  not  attach  much  importance  to  it  in  the  present  form;  but  in  order 
to  avoid  any  misunderstanding  I  shoidd  have  liked  to  clear  up  the  point  whether  the 
Italian  Delegation  envisages  customs  vouchers  for  transit  traffic  on  international 
waterways;  if  so,  an  amendment  should  have  been  moved  to  the  first  part  of  Article  7 
and  not  to  the  last  part. 

.M.  BIGNAMI  (Italy;  speaking  in  French). — Customs  vouchers  ai-e  cei'tificates,  and 
it  is  only  natural  that  small  sums  should  be  charged  for  the  passage  of  goods. 

M.  HOSTIE  (speaking  in  French).  There  is  a  misunderstanding.  General  Mance 
stated  that  it  was  precisely  formalities  of  this  kind  which  were  prohibited  in  para- 
graphs 2  and  3  of  Article  7,  on  international,  as  opposed  to  national,  waterways,  and 
that  consequently  the  question  of  remuneration  did  not  arise. 

M.  BARR  VIL  (France;  speaking  in  French). — In  France  a  customs  voucher  does 
not  always  imply  that  a  receipt  for  customs  dues  received  must  be  presented;  it  may 
be  nothing  more  than  a  document  accompanying  goods  on  which  no  dues  are  levied. 
Goods  should  certainly  be  accompanied  by  a  document  of  this  kind  in  order  to  be 
carefully  identified  on  entering  or  leaving  a  country.  That  is  the  meaning  of  cusIod's 
i'onchers  in  respect  of  customs  transit.  In  this  particular  instance  I  do  not  know  whe- 
ther we  can  discuss  a  question  of  such  a  technical  and  detailed  nature  without  having 
before  us — as  the  Italian  Delegation  has  on  several  occasions  requested — the  exact 
text  which  we  adopted  in  the  Transit  Convention.  As  we  are  constantly  referring 
to  it,  it  would  appear  difficult  to  draw  up  the  text  of  the  Convention  on  Navigable 
Waterways  without  having  the  other  text  before  us.  We  might  postpone  a  vote  on 
the  present  text  until  we  have  before  us  the  articles  in  then'  final  form.  The  Committee 
must  therefore  be  allowed  a  certain  period  of  time  to  enable  it  carefully  to  consider  and 
compare  the  articles  of  the  Transit  Convention  with  those  of  the  Convention  on  Navi- 
gable Waterways. 


o 


M.  HOSTIE  (speaking  in  French).^I  think  the  discussion  is  wandering  from  the 
point.  That  is  not  the  question  before  us,  which  is  a  very  simple  one;  paragraphs  2 
and  3  of  Article  7  lay  down  a  special  system  of  customs  formalities  for  international 
navigable  waterways;  according  to  this  system  customs  vouchers  will  in  no  case  be 
established... 

Mr.  H.  0.  MANCE  (Great  Britain).— ...for  traffic  in  transit. 

M.  HOSTIE  (speaking  in  French). — As  General  Mance  remarked,  there  can  be  no 
question  of  remuneration  for  this  formality.  The  only  formalities  allowed  for  transit 
are  that  seals  or  padlocks  may  be  afllxed  and  customs  agents  may  be  placed  on  board 
vessels  for  surveillance  purposes.  That  is  General  Mance's  first  point.  He  then  asks 
whether  it  was  not  by  inadvertence  tiial  custonis  vouchers  were  mentioned  in  the 
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Italian  proposal.  If  it  appears  thai  a  mistake  has  arisen  regarding  the  Orst  point,  I  pre- 
sume that  General  Mance  >vill  continue  his  argument. 

Mr.  II.  U.  MANCE  (Great  Britain).— That  is  so. 

M.  BIGNAMI  (Italy;  speaking  in  French).— When  reference  is  made  in  the  second 
paragraph  of  Article  7  to  placing  under  seal,  this  does  not  exclude  the  granting  of  cer- 
tificates. 

M.  HOSTIE  (speaking  in  French).— Yes,  it  does. 

•  M.  BIGNAMI  (Italy;  speaking  in  French). — If  certificates  are  granted,  they  would, 
as  a  matter  of  fact,  constitute  customs  vouchers;  it  is  in  this  sense  that  we  interpret 
the  article.  They  are  given  for  other  goods  in  transit,  and  we  do  not  see  why  any  diffe- 
rence should  be  made. 

M.  HOSTIE  (speaking  in  French). — 1  think  there  is  a  complete  misunderstanding. 
In  these  circumstances,  what  would  the  purport  of  the  article  be  ?     It  reads  : 

When  the  two  banks  of  a  nauonal  waterway  are  within  the  same  State,  the  customs  for- 
malities on  goods  in  transit  will  be  limited  to  placing  them  under  seal,  or  in  the  custody 
of  a  customs  agent. 

Apart  from  the  placing  of  seals  on  the  hatches  of  the  vessel,  all  formalities  are  prohi- 
bited. According  to  the  text,  it  is  absolutely  forbidden  to  introduce  any  documents 
whatever;  that  is  the  meaning  of  the  text. 

M.  BIGNAMI  (Italy;  speaking  in  French). — This  seems  to  us  quite  impossible. 
Goods  must  be  identified  and  be  given  a  certificate  of  identification. 

M.  WINIARSKI  (Poland;  speaking  in  French). — With  regard  to  Article  7,  the  Green 
Book  (1)  says  that  : 

But  nevertheless  this  paragraph  is  not  to  be  interpreted  as  abolishing  or  modifying 
obligations  or  usages  existing  on  certain  waterways,  whereby  vessels  in  transit  provide 
food  and  accommodation  for  customs  officials  while  on  board. 

We  are  increasing  the  number  of  international  navigable  waterways.  We  shall 
thus  have  navigable  waterways  of  less  importance  than  those  hitherto  dealt  with. 
According  to  this  commentary,  expenses  for  maintenance  and  upkeep  appear  to  be 
charged  to  vessels  in  transit  on  large  international  waterways.  But  what  has  been 
done  on  large  waterways  could  not  be  done  on  small  ones,  as  such  a  practice  does  not 
exist.     1  desire  once  more  to  support  the  Italian  proposal;  I  consider  it  excellent. 

Mr.  H.  0.  MANGE  (Great  Britain).-- As  regards  the  Italian  proposal,  I  myself  have 
a  perfectly  open  mind,  and  I  will  accept  any  solution  agreeable  to  the  Committee;  I 
do  not  attach  much  importance  to  whether  the  paragraph  is  retained  or  not,  but  I  do 
hope  the  Italian  Delegation  will  not  go  back  on  what  we  have  decided.  From  the 
very  beginning,  I  have  never  heard  any  doubt  expressed  as  to  the  meaning  of  the  first 
part  of  Article  7. 

M.  BIGNAMI  (Italy;  speaking  in  French). — No,  Italy  never  looks  back. 

M.  TSANG-OU  (China;  speaking  in  French). — M.  Hostie  has  mentioned  that,  accor- 
ding to  paragraph  2,  there  were  no  other  formalities  possible  except  the  affixing  of 
seals.  May  I  remind  M.  Hostie  that  restrictions  are  only  allowed  within  the  limits 
lixod  by  Article  7  of  the  Transit  Convention, — that  is  to  say,  when  they  are  necessitated 
by  danger  from  foreign  sources  or  by  emergencies  alTecting  the  safety  of  the  Stale  '.' 
1  Ihiiik  that  the  last  paragraph  conflicts  with  this  commentary,  and  I  ask  M.  Hostie 
to  be  so  good  as  to  give  us  an  explanation  on  this  point. 


(l)  See  p.  423. 
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M.  HOSTIF.  (speaking  in  Fronrli).-  -1  do  not  think  there  is  any  fontradiriion, 
because  so  long  as  the  seals  are  respected  and  nothing  nnnsnal  takes  place  on  board, 
the  identity  of  the  goods  in  transit  will  certainly  be  safeguarded.  But  in  the  event 
of  actual  or  alleged  force  majeure,  it  may  become  necessary  to  open  the  hatches  and 
break  the  seals.  It  is  obvious  and  all  navigation  acts  contain  provisions  on  this  point 
that  the  State  in  whose  territory  the  A-essel  is  situated  may  then  take  measures  to  pro- 
tect itself  against  possible  fraud.  1  should  like  to  return  for  a  moment  to  the  fnnda 
mental  point  of  the  limitation  of  customs  formalities  on  international  waterways.  I 
am  thinking  particularly  of  certain  schemes  to  revise  the  Convention  of  Mannheim,  in 
which  it  is  specially  enacted  that  the  only  methods  of  procedure  to  safeguard  tlie  riglits 
of  the  State  of  transit  are  surveillance  by  customs  officials  and  the  placing  of  customs 
seals.  I  think  that  we  should  be  taking  a  definitely  retrograde  step  if  we  entertained 
the  idea  of  doing  an^i:hing  else. 

Mr.  H.  0.  MANGE  (Great  Britain).  —  Hear,  hear! 

M.  HOSriE(speakingin  French).  —  I  hope  I  may  be  excused  for  speaking  so  oft  en.  but 
I  should  like  to  draw  the  attention  of  the  Italian  Delegation  very  seriously  to  a  point 
which  has  completely  escaped  notice  in  the  discussion.  It  is  a  point  which  had  not 
even  occurred  to  me,  and  it  is,  I  think,  the  real  starting-point  of  the  whole  affair.  The 
Treaties  of  Peace  contain  an  article  which  in  the  Treaty  of  VersaLlles  is  numbered  334. 
This  article  establishes  a  provisional  regime  for  a  number  of  waterways  (the  Elbe,  Oder, 
Danube,  and  so  on)  and,  as  regards  transit  on  these  waterways,  makes  reference  to  the 
article  in  the  same  Treaty  in  which  the  principle  of  freedom  of  transit  is  laid  down :  this 
principle  itself  is  drawn  up  in  such  a  manner  as  to  exclude  any  possibility  of  levying 
dues.  It  appears  certain,  therefore,  that,  as  regards  the  waterways  referred  to  in  this 
article,  we  should  be  going  back  upon  the  regime  established  by  the  Treaties  of 
Peace.  1  should  like  to  draw  the  attention  of  the  Italian  Delegation  to  these 
consequences,  which  might  be  considered  unfortunate. 

M.  BIGNAMI  (Italy;  speaking  in  French).  —  My  reply  is  simply  that  there  are 
experts  here — particularly  French  and  Dutch  experts — ^who  consider  certificates  neces- 
sary, if  only  for  the  sake  of  statistics.  You  see  that  the  question  is  more  complex 
than  we  thought.  We  believe  it  would  be  better  to  refer  it  for  the  consideration  of  a 
Committee  of  experts  composed  of  tliree,  four  or  five  members.  We  shall  see 
whether  this  Committee  will  prove  us  right  or  ^^Tong.  We  consider  the  question 
sufficiently  serious  for  this  procedure  to  be  followed.  There  is  here  a  question  of 
equality  of  treatment  as  regards  other  goods  in  transit  which  use  means  of  transport 
other  than  waterways. 

M.  WINIARSKI  (Poland;  speaking  in  French).  —  T  cannot  help  pointing  out  to 
M.  Hostie  that  the  regime  established  by  the  Treaty  of  Peace  is  in  more  than  one  res- 
pect exceptional.  As  we  are  establishing  a  normal  regime,  it  would  not  be  good 
policy  to  perpetuate  a  situation  which  eA^eryone  considers  exceptional. 

M.  Robert  HAAS  (Secretary-General  of  the  Conference;  speaking  in  French).  —  I 
regret  that  I  am  compelled  to  refer  once  again  to  the  serious  observation  which  the 
Italian  Delegate  has  made.  -He  assures  us  that  the  regime  established  by  Articles  332 
to  338  of  the  Treaty  of  Peace  must  be  considered  as  an  exceptional  regime. 

When  we  consider  dispassionately  the  commentary  of  the  authors  of  the  text,  we 
cannot  for  a  moment  admit  that  their  inleation  was  to  establish  an  exceptional  regime. 
They  stated  expressly — particularly  in  reply  to  the  German  Delegation  and  in  the  offi- 
cial text  drawn  up  by  the  Principal  Allied  and  Associated  Powers — that  this  regime 
must  be  considered  in  some  sort  as  part  of  the  future  General  Convention  which  the 
intent  ion  was  to  produce  as,  to  a  certain  extent,  a  re-casting  of  it.  It  was  never  considered 
that  this  regime  was  an  exceptional  regime.  The  Principal  Allied  and  Associated 
Powers  stated  the  exact  contrary.  That  is  the  fundamental  point,  and  if  we  read  in 
any  other  light  the  texts  which  we  are  obliged  to  take  into  account,  we  should  be 
making  a  complete  travesty  of  the  intentions  of  their  authors;  we  are  obliged  to  take 
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these  texts  into  account,  because  they  form  a  commentary  on  the  articles  of  the  Treaties 
of  Peace  referred  to  in  the  resolution  by  which  this  Conference  was  convened. 

The  CHAIRMAN  (speaking  in  French).  -  Permit  me  to  tell  you  what  I  know 
of  this  subject,  the  importance  of  which  no-ono  will  fail  to  realise.  As  a  member  of  the 
Drafting  Conmiittee,  I  helped  to  draw  up  the  conditions  of  peace  with  Germany.  As 
M.  Haas  has  said,  wi^  considered  that  the  clauses  of  the  Treaty  of  Peace  contained 
e.vcellent  i)rinciples  which  could  be  applied  universally,  and  it  was  because  we  coTisid- 
ered  these  principles  to  be  good  that  we  asked  Germany  to  accede  to  them.  This 
was  also  the  spirit  of  the  reply  sent  to  that  Power  two  years  ago.  In  these  circum- 
stauces  I  think  we  may  consider  these  points  as  definitely  settled. 

M.  WINIARSKI  (Poland;  speaking  in  French).  —  Article  338  contains  the  fol- 
lowing words  :  — 

{this}  regime  ...shall  be  superseded  by  one  to  be  laid  down  in  a  general  Convention 
drawn  up... 

There  is  no  text  which  binds  us  to  establish  this  Convention;  the  Treaty  of  Peace 
has  left  us  full  liberty  in  this  respect. 

M.  FERNANDEZ  Y  MEDINA  (Uruguay;  speaking  in  French).  —  Could  not  my 
proposal  (1)  to  guarantee  freedom  of  transit — the  proposal  based  on  treaties  already 
in  force  for  more  than  half  a  century  in  South  America — be  referred  to  the  Sub-Com- 
mittee which  is  to  be  formed  ?  It  refers  to  the  limitation  of  customs  formalities  as 
regards  transit.  This  proposal  was  referred  to  a  special  Sub-Cominittee  which  was 
occupied  with  this  very  questioti  of  the  proposal  to  limit  customs  formalities.  At  the 
time  I  brought  the  text  of  the  Treaty  of  1857  between  Brazil  and  Argentine  to  the  notice 
of  this  Sub-Committee  in  order  that  no  opportunity  of  progress  should  be  lost.  It  was 
decided  to  postpone  the  discussion,  and  for  this  reason  I  ask  that  this  question  now 
once  more  be  raised  and  referred  to  a  Sub-Committee. 

M.  BIGNAMI  (Italy;  speaking  in  French).  —  I  also  am  of  this  opinion. 

The  CHAIRMAN  (speaking in  French).  —  I  put  to  the  vote  the  motion  to  refer  to 
a  special  sub-committee  the  amendment  proposed  by  the  Italian  Delegation,  and  the 
proposal  to  which  M.  Fernandez  y  Medina  has  alluded. 

The  motion  was  carried. 

The  special  Sub-Committee  might  be  composed  of  the  following  nine  members  : 
MM.  Winiarski,  Pierrard,  Fernandez  y  Medina,  Bignami,  Detoeuf,  Kasama,  General 
Mance  and  MM.   Muller  and  Vallotton. 

M.  Robert  HA.A.S  (Secretary-General  of  the  Conference;  speakingin  French).  —  This 
special  Sub-Committee  will  have  to  examine  the  last  paragraph  of  Article  7,  which  refers 
to  Article  3  of  the  Transit  Convention. 


(II  Tlie  text  dl'  thf  I  ruKiiayaii  Delcgiilioii's  aiiiciKliiu'iit  Id  Arliclc  :>  of  tin.'  Di'al'l  Convention  on 
Kpeedom  of  Ti'ansit  is  as  follows':—  "Vessels  proceed!  n;;-  from  a  se  a  l)oi't  orriver-port  of  the  State  whose 
flag  Ihey  fly,  towards  anolluT  portofthesanie  State  orofanolher  Slate,  shall  not  be  subjected,  during 
transit  thi'ougli  the  territorial  waters  of  intc'rinediate  Stales,  to  any  examination  or  delay  except 
such  as  are  neci'ssary  for  the  production  of  bills  of  health,  pilotage  fornuilities.  recognition  of  nation- 
ality, poitit  of  departure  and  destination.  The  nationality,  point  of  departure,  destination  and  tonnage 
shall  be  corroborated  by  cerlilicates  from  the  authorities  of  the  port  of  departure  bearing  the  consular 
visa.  Should  hnnn  fitle  suspicions  be  entertained,  or  should  tlie  necessary  certificates  not  be  furtli 
corning,su<'h  vessels  will  be  required  lo  show  pass])orts,  list  of  crew  and  manifest  of  cargo. 

Reason^-.  The  addition  proposed  bv  the  Delegation  of  I'ruguay  is  the  almost  literal  reproduction 
of  Article  7  "f  the  Treaty  between  the  Argentine  and  Brazil,  dated  November  I'oth,  1857.  and  expe- 
rience clearly  sho\\s  that  any  provision  or  restriction  is  quite  useless  for  ensuring  the  granting  of  faci- 
lities or  guarantees  to  transit  in  face  of  the  temptation  unfortunately  very  frequent  to  which  cus- 
tiuiis  authorities  are  everywhere  prone,  to  carry  out  their  duties  with  excessive  zeal,  to  the  detriment 
of  the  most  important  interests  of  commerce  and  international  navigation,  and  even  of  the  guarantees 
which  Slates  are  entitled   to  eniov. 

I'pi'  Hcporl  of  Sub-(loniniillee  on  this  quesiion.  sec  Vvrhatiiii  KccorJa  and  Te.rls  irlating  lo  Con- 
vriidoii  on  Firr.toin  of  Transit,  jqi.   120-121. 
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The  CHAIRMAN  (speaking  in  French).  — The  Serb-Croat-Slovene  Delegation  has 
submitted  the  following  amendment  : 

I.  Add  at  the  end  of  the  third  paragra]ili  tlio  xMirrls  :  The  measures  indicated  in  tJie  pre- 
ceding paragraph,  however,  may  also  he  applied  in  this  case  in  order  to  simplify  customs  for- 
malities. 

II.  The  text  of  the  last  paragraph  of  Article  7  should  he  reserved  for  adaptation  to  the 
new  text  of  Article  3  of  the  Transit  Convention  when  it  shall  be  adopted. 

III.  Add  at  the  end  of  the  last  paragraph  the  words  :  it  is  understood  that  the  measures 
provided  for  in  Article  6  shall  be  applied  also  to  vessels  in  transit,  and  that  the  board  and  lodging 
of  the  customs  agents  may  be  charged  to  the  vessel  in  transit. 

M.  AVRAMOVITCH  (Serb-Croat-Slovene  State;  speaking  in  French).— The  adop- 
tion of  these  amendments  does  not  give  rise  to  any  difficulty,  as  their  terms  have  already 
been  inserted  in  certain  articles  of  other  conventions,  and  in  the  paragraphs  of  Article  7. 

The  first  amendment  does  not  require  comment;  it  is  sufficient  to  read  the  text 
carefully.  I  should  like  to  remind  yoi.i  that  it  entails  the  addition,  after  the  third  para- 
graph, of  the  words  :  the  measures  indicated  in  the  preceding  paragraph,  however,  may 
also  be  applied  in  this  case  in  order  to  simplify  customs  formalities. 

The  second  paragraph  refers  to  the  case  in  which  the  two  banks  of  an  internationel 
waterway  belong  to  one  and  the  same  State,  and  provides  for  the  customs  formalities 
of  placing  under  seal  or  in  the  custody  of  a  customs  official. 

The  third  paragraph  deals  with  the  case  of  an  international  waterway  which  forms 
the  frontier  between  two  States;  vessels,  passengers  and  goods  passing  in  transit  shall 
be  exempt  from  all  customs  formalities  except  in  those  cases  in  which  there  are  valid 
reasons  of  a  practical  nature  for  carrying  out  customs  formalities  in  the  part  of  the  river 
which  forms  the  frontier. 

In  this  second  case  the  Commission  of  Enquiry  did  not  consider  placing  under  seal 
or  in  the  custody  of  a  customs  official  to  be  necessary.  In  my  view  more  precautions 
should  be  taken  than  in  the  case  of  a  river  crossing  a  State.  In  order  to  make  my  idea 
clear,  allow  me  to  take  an  instance  which  is  a  little  unusual,  but  which  will  convince  you 
that  what  we  are  asking  is  just,  and  that  if  the  Conference  does  not  support  our  point 
of  view  we  shall  be  involved  in  inextricable  difficulties.  The  Drave,  which  forms 
the  frontier  between  our  State  and  Hungary,  and  which  has  a  winding  course,  is  crossed 
25  or  30  times  over  a  length  of  less  than  200  kilometres  by  the  frontier-line,  which  is 
quite  straight.  Wliat  measure  do  you  wish  us  to  apply  here  ?  Placing  under  customs 
seal  or  under  the  supervision  of  a  customs  official  is  out  of  the  question.  You  will  see 
that  however  good  may  be  the  intentions  on  which  certain  clauses,  whether  of  conven- 
tions or  treaties,  are  based,  they  may  have  to  be  modified  or  improved.  It  seems  to  me 
necessary  to  add  at  the  end  of  the  third  paragraph  the  measures  provided  at  the  end 
of  the" second  paragraph.  If  you  think  that  paragraph  3  allows  of  the  same  measures 
as  paragraph  2,  we  shall  be  happy  to  note  this  fact,  but  we  should  ask  for  the  text  to 
be  amended.  I  think  tliat  we  should  begin  with  the  first  question,  and  with 
your  permission  I  will  now  explain  my  point  of  view.  If  I  remember  aright, 
when  we  drew  up  the  Draft  Convention  at  Paris,  the  requirements  laid  down 
in  the  third  paragraph  were  expressly  called  for  by  the  Netherlands  Delegation  to  meet 
a  special  case, — that  of  the  Rhine.  The  intention  was  to  avoid  compelling  the  Nether- 
lands to  change  its  customs  formalities  completely  in  order  to  introduce  tiie  system  of 
placing  under  seal  or  in  the  custody  of  a  customs  official.  This  paragraph  was  drawn 
up  in  its  present  form,  then  in  order  to  avoid  compelling  that  country  to  change  the 
system  of  administration  of  its  customs  frontier,  the  working  ofwhich  gives  satisfaction. 
But  in  my  view  contingencies  other  than  those  to  which  this  paragraph  refers  should 
not  have  been  excluded.  I  have  cited  another  instance,  in  which  the  frontier-line  does 
not  follow  the  winding  course  of  the  river,  but  cuts  it  in  two,  and  this,  I  think,  neces- 
sitates the  provisions  of  paragraph  2;  but  I  will  quote  other  cases  which  are  not  met 
by  these  provisions. 

You  may  tell  us  to  employ  the  same  methods  as  the  Dutch ;  but  that  would  compel 
us  to  instal  about  60  customs  stations,  in  order  to  fulfil  the  formalities  laid  doNvii  in  para- 
graph 2.  In  order  to  meet  every  case  I  ask  that  the  article  be  drawn  up  in  the  most 
general  terms.     For  this  reason  we  propose  to  add  in  the  text  of  the  third  paragraph 
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the  words  •  the  measures  indicated  in  the  preceding  paragraph,  however,  may  aho  be  applied 
in  this  case  in  order  to  simplify  customs  formalities.  It  refers  to  rivers  which  form  the 
frontier  between  two  States.  The  text  may  be  altered;  our  desire  is  that  it  shall  meet 
the  cases  which  I  have  brought  to  your  notice.  We  are  not  greatly  concerned  as  regards 
llic  actual  wording. 

M.  FERNANDEZ  Y  MEDINA  (Uruguay;  speaking  in  French).  —  I  think  that  we 
could  arrive  at  a  settlement  which  provides  the  guarantees  for  which  M.  Avramovitch 

asks. 

The  CHAIRMAN  (speaking  in  French).  —  Are  you  in  favour  of  the  principle  of  his 

ainerdment  ? 

M.  FERNANDEZ  Y  MEDINA  (Uruguay;  speakingin  French).  —  Certainly,  parti- 
cularly as  regards  facilitating  navigation. 

Mr.  H.  0.  MANCE  (Great  Britain).  —  I  do  not  think  it  is  necessary  to  refer  this  to  a 
sub-committee.  I  think  we  all  agree  that  the  case  put  by  M.  Avramovitch  is  met 
by  the  third  paragraph  of  Article  7.  In  my  opinion  it  is  precisely  this  kind  of  question 
to  which  this  article  refers.  You  will  remember  that  this  paragraph  was  drawn  up 
at  Paris  in  fairly  general  terms,  in  order  to  meet  situations  of  a  similar  nature  which  we 
thought  might  exist  in  other  parts  of  the  world.  Here  we  have  before  us  a  situation  of 
this  kind.  I  think  that  our  text  is  most  satisfactory,  in  that  it  fully  meets  the  question 
with  which  we  have  to  cope.  We  suggest  that  we  should  merely  mention  in  the 
Records,  or  perhaps  in  the  Report  itself,  that  this  was  the  opinion  of  the  Committee. 
We  could  thus  settle  the  question  immediately. 

M.  HOSTIE  (speaking  in  French).  —  I  was  about  to  make  the  same  suggestion. 

M.  AVRAMOVITCH  (Serb-Croat-Slovene  State). —The  question  is  so  serious  that 
I  cannot  rest  content  with  observations  inserted  in  the  Records.  Allow  me  to  say  in 
all  candour  that  some  of  the  observations  which  have  been  inserted  in  the  General  Con- 
ventions are  much  less  important.  Moreover,  you  must  not  think  merely  of  meeting 
our  case  alone, — there  may  be  others;  others  may  even  arise  when  the  Convention  is 
put  into  execution.  Why  should  we  remain  content  with  the  mere  insertion  of  a  pas- 
sage in  the  Records  ?  If  it  were  only  in  order  to  show  respect  for  what  has  been  done 
I  should  not  object,  but  we  must  try  to  improve  what  has  been  done. 

The  CHAIRMAN  (speakingin  French).  —  Would  you  be  satisfied  if  we  inserted  in 
the  Report  a  carefully  considered  text  ? 

M.  AVRAMOVITCH  (Serb-Croat-Slovene  State;  speaking  in  French).  —  No, 
Mr.  Chairman.  I  go  so  far  as  to  consider  that  other  Delegations  should  not  merely  ask 
whether  the  article  meets  their  own  particular  case  or  not.  It  is  our  duty  here  to 
establish  principles,  and  1  ask  for  a  general  provision  to  l)e  inserted  in  the  Convention 
itself. 

M.  HOSTIE  (speaking  in  French).  —  1  agree  with  General  Mance.  1  do  not  under- 
stand why  the  text,  which  suffices  for  situations  identical  to  those  brought  to  our  notice 
by  the  Netherlands  Delegation,  should  not  sufTice  in  your  case.  We  ought  not  to  put 
anything  in  tiie  Report.  If  we  do  insert  anything  in  it,  it  would  be  a  superfluous 
precaution.  It  would  be  from  a  text  of  the  Convention  itself  that  you  would  derive 
the  right  in  such  cases  to  take  such  practical  action  as  may  be  required.  Allow  me 
to  say  that  your  amendment  destroys  the  whole  paragraph.  It  would  in  effect  say 
that  when  a  river  forms  a  frontier  it  will  always  be  permissible  to  treat  it  as  if  it  did 
not  form  a  frontier,  whilst  the  text  in  its  pres8«it  form  already  meets  your  contention. 

.\I.  AVRAMOVITCH  (Serb-Croat-Slovene  State;  speaking  in  French).  —  If  we 
do  not  clearly  indicate  what  we  mean  in  the  texts,  we  shall  be  obliged  later,  when  we 
have  to  refer  to  them,  to  interpret  them — 1  will  not  say  arbitrarily, — but  literally,  and 
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we  may  be  told  that  our  case  is  not  covered  by  the  Convention  and  that  a  fresh  solution 
must  be  sought.  We  do  not  wish  to  incur  the  risk  of  having  to  seek  for  a  solution 
later,  when  wc  may  do  so  now. 

M.  TSANG-OU  (China;  speaking  in  French).  — •  I  had  prepared  an  amendment  to 
the  same  effect  (1),  but  I  now  support  M.  Avramovitch's  proposal.  I  am  thinking 
of  the  river  Amur,  which  is  1,200  kilometres  in  length.  We  will  not  instal  a  customs 
cordon  along  the  whole  length  of  this  river  for  a  mere  question  of  transit.  W'ithout 
going  as  far  as  M.  Avramovitch,  1  ask  that  we  should  be  illowed  to  have  a  common 
centre  for  customs  control.  The  two  countries  concerned  might  choose  a  point  at 
which  this  control  could  be  carried  on.  We  ask  to  be  allowed  the  right  of  control  for 
the  sake  of  national  security. 

The  CHAIRMAN  (speaking  in  French).  —  It  is  understood  that  this  question  will 
be  submitted  to  the  Sub-Committee. 

M.  AVRAMOVITCH  (Serb-Croat-Slovene  State;  speaking  in  French).  —  I  ask 
that  M.  Tsang-Ou  should  sit  on  the  Sub-Committee. 

M.  TSANG-OU  (China;  speaking  in  French).  —  I  thank  you,  but  I  have  already 
a  great  deal  of  work  to  do.  Moreover,  if  your  proposal  is  adopted,  mine  is  adopted 
automatically.  Would  not  M.  Vallotton  agree  to  become  a  member  of  the  Sub- 
Committee? 

M.  VALLOTTON  (Switzerland;  speaking  in  French).  —  I  would  not  advise  you 
to  put  me  on  this  Sub-Committee;  1  should  be  obliged  to  vote  against  you.  After  all 
the  discussion  which  has  taken  place  I  should  like  to  say  that  I  am  perfectly  satisfied 
with  the  present  text,  and  1  consider  that  the  wishes  of  all  are  fully  met.  1  am  sure 
M.  Tsang-Ou,  who  has  always  supported  measures  of  a  liberal  nature,  will  accede  to 
the  proposed  system. 

M.  TSANG-Ol?  (China;  speaking  in  French).  —  M.  Vallotton  cannot  expect  me 
to  compromise  a  frontier  of  1,200  kilometres  in  length  in  order  to  uphold  my  reputation 
as  a  liberal  man. 

M.  VALLOTTON  (Switzerland;  speaking  in  French).  —  No,  but  your  proposed 
text  betrays  your  intentions. 

M.  AVRAMOVITCH  (Serb-Croat-Slovene  State;  speaking  in  French).  —  I  now 
come  to  the  second  point  of  our  amendment;  as  regards  the  end  of  Article  7  we  pro- 
pose that  the  text  should  be  reserved  in  order  to  adapt  it  to  the  new  wording  of 
Article  3  of  the  Transit  Convention,  when  this  has  been  adopted.  We  \\ill  speak 
of  this  question  later. 

I  will  now  pass  to  the  third  point.  This  is  a  matter  which  appears  to  me  just  and 
equitable,  referring  as  it  does  to  a  similar  subject  in  the  Transit  Convention.  The 
proposal  is  to  add  to  the  end  of  the  last  paragraph  of  Article  7  :  it  is  understood  that 
the  measures  provided  for  in  Article  6  shall  be  applied  also  to  vessels  in  transit,  and  that 
the  hoard  and  lodging  of  the  customs  agents  may  be  charged  to  the  vessel  in  transit.  It 
would  be  unfair  not  to  levy  a  small  charge,  not  of  a  fiscal  nature,  but  intended  to  defl-ay 
the  cost  of  works  to  maintain  navigability.  You  declare  certain  rivers  to  be  intpr- 
national,  and  on  this  basis  you  impose  charges,  but  you  do  not  give  any  rights  in 
compensation. 


(1)  The  text  of  the  Chinese  amendment  reads  as  follows  : 

"  Should  the  Conference  decide  that  the  definition  of  intcrnationalisation  shall  apply  to  intei'- 
hational  rivers,  without  any  distinction  between  general  and  limited  concern,  the  Delegation  proposes 
the  following  changes  : 

"Article  ' .^Customs  formalities.  — Delete,  from  the  words  exempt  from  all  customs  formalities,  and 
Substitute  the  words  s«i;ect  to  customs  contralto  be  established  at  a  point  on  the  rii'Cr  forming  the  frontier" . 
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M.  HOSTIE  (speaking  in  Fiondi).  —  M.  Avramovitch's  request  is  certainly  the 
result  of  a  misunderstanding,  as  it  is  met  by  Article  6,  which  enacts  that  a  vessel  in 
transit  may  be  subjected  to  dues  for  the  upkeep  and  improvement  of  waterways. 

M.  AVRAMOVITGH  (Serb-Croat-Slovene  State;  speaking  in  French).  —  Is  that 
really  so? 

M.  HOSTIE  (speaking  in  French).  —  It  is  all  the  more  certain  because  in  the 
Transit  Convention  itself  it  is  already  laid  down  that  provisions  regarding  charges 
shall  be  formally  extended  to  include  navigation  charges. 

M.  AVRAMOVITCH  (Serb-Croat-Slovene  State;  speaking  in  French).  —  I  am  still 
doubtful,  because  Article  3  refers  only  to  dues,  and  Article  4  to  transit.  If  mention 
is  made  of  this  point  in  the  Records,  I  am  prepared  to  withdraw  my  proposal,  but  it 
will  have  to  be  stated  most  explicity. 

M.  HOSTIE  (speaking  in  French).  —  It  refers,  of  course,  to  the  same  charges  as 
for  other  vessels. 

M.  AVRAMOVITCH  (Serb-Croat-Slovene  State;  speaking  in  French).  —  We  are 
of  course  in  favour  of  the  principle  of  equality  and  reciprocity. 

The  CHAIRMAN  (speaking  in  French).  —  We  now  come  to  the  question  of  board 
and  lodging. 

M.  AVRAMOVITCH  (Serb-Croat-Slovene  State;  speaking  in  French).  —  This 
question  will  be  dealt  with  in  Sub-Committee,  and  I  think  it  is  adequately  met  by  the 
Italian  proposal.  If,  however,  this  proposal  is  not  accepted,  I  reserve  the  right  once 
more  to  bring  forward  our  own.  I  have  always  been  opposed  to  this  idea  of  boarding 
a  customs  official  in  the  vessel  \\hich  he  has  to  supervise.  I  have  always  held  that 
it  would  be  better  to  levy  a  charge  for  this  purpose  rather  than  to  provide  a  customs 
official  with  a  good  bed,  food  and  drink  under  all  kinds  of  conditions.  As  I  am  told, 
however,  that  this  practice  already  exists  incertain  countries  and  cannot  be  changed,  we 
will  accept  it,  but  we  ask  for  compensation.  M.  Hostie  tells  us  that  if  certain  States 
have  organised  customs  services,  it  was  both  in  their  owti  interests  and  in  order  to 
protect  themselves.  I  say  that  if  you  think  that  certain  States  are  faced  with  a 
danger  which  compels  them  to  take  measures  in  self-defence,  it  is  only  logical  that  you 
should  compensate  them  for  the  expenses  which  you  compel  them  to  incur.  If  the 
Italian  proposal  is  not  adopted,  we  shall  maintain  our  own. 

The  ('HAITIMAN  (speaking  in  French).  —  With  this  reservation  the  question  is 
referred  to  the  Sub-Committee. 

M.  MULLER  (Czecho-Slovakia;  speaking  in  French).  —  An  amendment  to  Article  7 
has  been  distributed  by  our  Delegation. 

The  CHAIRMAN  (speaking  in  French).  —  The  first  amendment  consists  of  the 
following  :  Add  at  the  end  of  the  last  paragraph  :  ...except  in  the  case  of  public  services 
for  towage  provided  for  in  the  Preamble. 

M.  MULLER  (Czecho-Slovakia;  speaking  in  French).  —  Article  3  of  the  Transit 
Convention  lays  down  that  vessels  in  transit  shall  not  be  subject  to  any  special  dues 
in  respect  of  their  entry,  exit  or  transit,  but  that  on  such  traffic  in  transit  there  may 
be  levied  dues  intended  solely  to  defray  expenses  of  supervision  and  administration 
which  such  transit  may  entail  on  the  Powers  through  whose  territories  the  traffic 
passes  in  transit.  Since  the  Preamble  of  the  Convention  admits  the  possibility  of 
establishing  public  towage  services  or  other  means  of  haulage  subject  to  a  monopoly, 
provision  would  have  to  be  made  for  levying  dues. 


—     126    — 
The  CHAIRMAN  (speaking  in  French).  ■ —  T.et  us  ronsider  this  question  first. 

iVl.  MULLER  (Czecho-Slovakia;  speaking  in  French).  —  If  the  amendment  of  the 
Italian  Delegation  were  accepted,  ours  would  become  superfluous.  1  therefore  propose 
to  refer  it  also  to  the  Sub-Committee  which  is  to  examine  the  Italian  amendment. 

The  CHAIRMAN  (speaking  in  French).  —  That  would  give  rise  to  confusion. 

M.  HOSTIE  (speaking  in  French).  —  I  may  be  wrong,  but  I  have  the  impression 
that  the  charge  for  towage  in  question  has  nothing  to  do  with  the  charges  which  would 
be  allowed  if  the  Italian  proposal  were  adopted.  Should  this  proposal  be  adopted. 
Article  7  would  allow  a  small  charge  to  be  levied  for  statistical  purposes  and  for  customs 
supervision,  whereas  we  are  now  dealing  with  the  possible  payment  for  services  ren- 
dered by  a  public  towage  service,  the  establishment  of  which  would  be  allowed  under 
the  terms  of  the  Convention.  This  would  certainly  refer  to  payments  taking  the  form 
of  the  charges  provided  for  in  Article  6  of  the  Transit  Convention.  I  think  therefore 
that  any  amendment  is  unnecessary,  as  this  article  expressly  allows  such  charges  to  be 
established. 

M.  MULLER  (Czecho-Slovakia;  speaking  in  French).  —  In  view  of  this  explanation, 
I  withdraw  the  first  of  my  amendments  to  Article  7. 

The  CHAIRMAN  (speaking  in  French).  — ■  The  second  amendment  to  Article  7 
proposed  by  the  Czecho-Slovak  Delegation  consists  in  adding  the  following  paragraph 
at  the  end  of  the  article  : 

The  provisions  of  Article  5,  paragraphs  2  and  3,  of  the  Convention  on  Freedom  of 
Transit,  shall  not  be  applicable  in  cases  where  the  transit  is  effected  by  vessels  navigating 
under  customs  seal. 

M.  MULLER  (Czecho-Slovakia;  speaking  in  French).  ■ —  I  remember  that  this 
question  was  dealt  with  when  Article  5  of  the  Transit  Convention  was  discussed,  and 
it  was  referred  to  a  sub-committee  which  was  to  draw  up  the  final  text  (1).  The  Sub- 
Committee  prepared  a  report  for  the  Committee  on  the  question  raised  by  the  French 
Delegation,  and  a  long  discussion  took  place.  The  French  Delegation,  in  its  amend- 
ment to  Article  5,  proposed  the  addition  of  a  paragraph  to  the  effect  that  : 

This  provision  shall  not  apply  whenever  transit  is  carried  out  by  vessels  proceeding 
by  waterway  under  customs  seal. 

The  French  Delegation  stated  that  it  did  not  press  the  retention  of  this  provision 
in  the  Convention,  but  similar  provisions  have  been  put  forward  by  other  Delegations, 
in  particular  those  of  Czecho-Slovakia  and  Uruguay.  The  Sub-Committee  discussed 
this  question  at  great  length,  and  unanimously  decided  to  establish  more  complete 
freedom  on  international  waterways  than  anywhere  else.  Consequently,  the  idea 
contained  in  the  French  amendment,  and  again  put  forward  by  the  Czecho-Slovak 
and  Uruguayan  Delegations,  was  an  extremely  important  one.  The  Sub-Committee, 
however,  unanimously  decided  not  to  propose  the  introduction  of  a  similar  paragraph 
into  Article  5  of  the  Transit  Convention.  The  Sub-Committee,  indeed,  was  fa'ed  with 
almost  insurmountable  difficulties.  It  was  of  opinion  that  this  (|uestion  should  again 
be  considered  in  connection  with  the  Convention  on  Navigable  Waterways,  and  that 
it  should  not  be  treated  in  the  Convention  on  Freedom  of  Transit,  although  it  was  in 
entire  agreement  as  regards  principle.  For  these  reasons  we  propose  the  following 
amendment  at  the  end  of  Article  7  : 

The  provisions  of  Article  5,  paragraph  2  and  o,  of  the  Convention  on  Freedom  of 
Transit  shall  not  be  applicable  in  cases  where  transit  w  effected  by  vessels  navigating 
under  customs  seal. 

M.  PIERRARD  (Belgium;  speaking  in  French).  —  It  is  a  mistake  to  say  that  this 
amendment  refers  to  Article  5,  paragraphs  2  and  3,  of  the  Transit  Convention, — it 


( 1)  See  Verbatim  Records  and  Texts  relatingtoiheConventionon  jreedoomoi  transit, ^^.  76,  82  and  119. 
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really  refers  to  Article  3.  Moreover,  apart  from  this  fact,  I  should  like  to  remind  the 
Committee  that  M.  Serruys,  on  behalf  of  the  French  Delegation,  did  propose  an  amend- 
ment similar  to  that  now  before  iis.  I  pointed  out  to  the  Committee  to  which  the 
amendment  was  referred  that  a  distinction  would  have  to  be  drawn  between  sea-going 
vessels  and  river-craft,  since  it  may  be  possible  to  place  river-craft  under  customs  seal, 
but  it  is  physically  impossible  to  do  so  in  the  case  of  sea-going  vessels.  This  point, 
however,  has  been  considered  from  a  broader  point  of  view.  I  pointed  out  to  M.  Ser- 
ruys that  if  his  amendment  were  adopted,  it  would  produce  the  opposite  result,  namely, 
that  persons,  goods,  mails  and  postal  packets,  and  so  on,  would  be  subject  to  dues. 
M.  Serruys  was  struck  by  my  remark,  and  of  his  own  accord  witluirew  his  amendment. 
At  the  plenary  meeting  the  question  at  first  was  whether  Ihe  provision  should  be 
included  in  the  Final  Protocol,  but  in  Sub-Committee  it  was  decided  that  the  amend- 
ment should  be  rejected.  I  now  ask  the  Gzecho-Slovak  Delegation  to  withdraw  its 
amendment,  for  the  same  reasons  which  led  the  Belgian  Delegation  to  act  as  it  did 
in  the  Sub-Committee  of  which  it  formed  part.  In  any  case,  it  would  be  impossible 
for  me  to  vote  for  it,  for  reasons  which  were  fully  entered  into  by  M.  Serruys. 

M.  HOSTIE  (speaking  in  French).  —  As  we  have  already  referred  to  the  Sub- 
Committee  the  text  which  is  dealt  with  in  the  Czecho-Slovak  amendment  it  would 
only  be  logical,  as  M.  Medina  said,  to  refer  the  Czecho-Slovak  amendment  to  it  also. 

M.  PIERRARD  (Belgium;  speaking  in  French).  —  1  do  not  object. 

The  CHAIRMAN  (speaking  in  French).  —  This  question  will  be  considered  in 
Sub-Committee  on  Monday  morning.  Subject  to  this  reservation,  the  discussion  of 
the  article  is  closed  (1). 

DISCUSSION  OF  ARTICLE  8 

The  CHAIRMAN  (speaking  in  French).  —  We  will  now  consider  Article  8,  which 
reads  as  follows  : 

Use  of  Ports. 

Subject  to  the  provisions  of  Articles  4,  14  and  16,  the  subjects,  property  and  flags  of  all 
llie  High  Contracting  Parties  shall  enjoy  equal  treatment  with  the  subjects,  property  and 
flags  of  the  riparian  State  under  whose  sovereignty  or  authority  the  port  is  situated,  as  regards 
the  use  of  all  the  ports  situated  on  an  international  waterway,  particularly  as  regards  port 
dues  and  charges;  it  being  understood  that  the  goods  to  which  the  present  paragraph  shall 
apply  are  those  originating  in  or  proceeding  from  or  to  the  territory  of  one  of  the  High 
Contracting  Parties. 

The  equipment  of  ports  situated  on  an  international  waterway,  and  the  facilities  granted 
to  navigation  in  those  ports,  shall  be  available  for  public  use  to  such  reasonable  degree  as 
corresponds  with  the  free  and  effective  practice  of  navigation. 

All  customs,  local  octroi  or  consumption  duties  levied  on  imports  and  exports  through 
the  said  ports  must  be  uniform,  irrespective  of  whether  the  vessel  carrying  or  to  carry  the 
goods  flies  the  flag  of  the  national  State  or  that  of  any  one  of  the  High  Contracting  Parties. 

In  the  absence  of  special  circumstances  reasonably  justifying  an  exception  on  account 
of  economic  needs,  these  duties  shall  be  fixed  on  the  same  basis  and  at  the  same  rates  as 
similar  duties  applied  at  the  other  customs  frontiers  of  the  State  concerned,  and  all  facilities 
accorded  by  the  High  Contracting  Parties  over  other  land  or  water  routes,  or  in  other  ports, 
for  imports  and  exports,  shall  be  equally  accorded  to  imports  and  exports  on  the  interna-- 
tional  waterway  and  the  ports  referred  to  above. 

An  important  amendment  has  been  put  in  by  the  Roumanian  Delegation.     It  reads 

as  follows  : 

Use  of  Ports. 

Subject  to  the  provisions  laid  down  in  the  present  Convention,  the  subjects,  property  and 
flags  of  all  the  High  Contracting  Parties  shall,  as  far  as  possible,  and  -f  the  interests  of  the 
riparian  States  allow,  enjoy  equal  treatment  with  the  subjects  of  the  riparian  State  itself,  in 
all  ports  situated  on  an  international  waterway,  particularly  as  regards  port  dues  and  charges. 


(1)  For  report  of  Sub-Committee,  see  p.  167. 


—    128    — 

The  equipment  of  ports  situated  nn  an  international  waterway  shall  be  placed  at  the 
disposal  of  the  public,  and  shall  be  available  for  public  use  in  order  of  registration  and  as 
far  as  possible,  without  prejudice  to  the  interests  of  the  riparian  State  under  whose  sove- 
reignty or  administration  these  ports  are  situated. 

Customs,  octroi  and  other  charges  imposed  by  the  riparian  States  on  goods,  during  the 
process  of  loading  or  unloading  in  the  ports  or  on  the  banks  of  an  international  river,  shall 
be  levied  without  discrimination  and  in  such  a  manner  as  to  avoid  all  hindrance  to  navigation. 

M.  POPESCO  (Roumania;  speaking  in  French).  —  The  amendment  to  Article  8 
proposed  by  the  Roumanian  Delegation  contains  three  parts,  each  relating  to  a  question 
dealt  with  in  this  article.  The  first  refers  to  possible  exceptions  which  may  arise,  and 
which  would  oblige  a  riparian  State  not  to  grant  the  same  advantages  in  a  national 
port  to  a  foreign  shipping  company  as  to  its  national  shipping.  For  example,  if  a 
foreign  shipping  company  with  a  large  capital  were  to  carry  on  competition  calculated 
to  destroy  the  national  navigation  of  a  riparian  State,  would  it  be  fair  for  this  compe- 
tition to  be  allowed,  not  only  in  foreign  ports,  but  also  in  the  ports  of  the  country 
itself?  In  such  a  case,  would  not  the  riparian  State  be  entitled  to  take  protective 
measures  to  defend  itself  against  such  competition  by  granting  facilities  to  its  national 
shipping?  Equity  would  require  an  affirmative  answer,  because  ports  are  usually 
national  centres  built  at  the  cost  of  sacrifice  on  the  part  of  citizens  of  the  country 
whose  national  navigation  is  in  competition  with  the  foreign  company.  For  this 
reason,  we  have  said  in  our  amendment  that  equality  of  treatment  between  foreigners 
and  nationals  in  ports  shall  be  granted  as  far  as  possible,  and  if  the  interests  of  the 
riparian  States  allow.  We  contemplate  exceptions  to  meet  cases  such  as  that  which 
I  have  mentioned. 

The  second  paragraph  of  the  amendment  refers  to  a  practical  question,— the  utili- 
sation of  port  equipment  in  order  of  registration,  inorder  to  obviate  possible  complaints 
by  providing  exceptions  in  cases  where  the  greater  interests  of  a  riparian  State  call 
for  preferential  measures,  which  would  not  be  guaranteed  by  the  word  reasonable. 

Finally,  as  regards  the  last  paragraph,  which  refers  to  customs,  octroi  and  other 
charges,  the  Roumanian  Delegation  desires  to  make  it  clear  that  our  Convention  cannot 
touch  upon  questions  of  an  internal  economic  nature  in  respect  of  the  import  and  export 
of  goods.  It  is  obvious — and,  indeed,  generally  understood — that  no  State  will  place 
obstacles  in  the  way  of  navigation,  and  that  every  facility  will  be  aflorded;  but  when 
once  goods  have  been  unloaded  for  importation  into  a  country,  navigation  ceases,  and 
the  owner  of  the  goods  has  to  deal  with  the  authorities  and  laws  of  that  country.  The 
question  of  the  treatment  to  be  applied  to  such  goods  passes  from  the  domain  of  navi- 
gation to  enter  into  the  fiscal  domain  of  the  country  into  which  they  have  been  im- 
ported, or  into  that  of  commercial  treaties  concluded  by  that  country.  Riparian 
.States  are  entitled  to  demand  that  their  freedom  and  economic  policy,  imposed  by 
their  own  interests,  should  be  respected.  A  State  may  be  obliged  to  protect  itself, 
by  means  of  charges,  against  goods  imported  by  a  State  which  is  waging  an  economic 
war  against  it.  The  Roumanian  Delegation  considers  that  a  distinction  should  be 
drawn  between  goods  conveyed  in  transit  in  a  vessel  and  goods  unloaded  in  the  ter- 
ritory of  a  country.  The  former  will  enjoy  freedom  of  transit ;  the  latter  will  he  subject 
to  the  fiscal  system  of  the  country.  It  was  not  the  principle  of  absolute  commercial 
equality  which  was  laid  down  in  the  Covenant  of  the  League  of  Nations,  but  the  prin- 
ciple of  equitable  treatment  for  commerce.  For  these  reasons,  I  propose  to  draft  the 
last  paragraph  as  follows  : 

Customs,  octroi  and  other  charges  imposed  by  the  riparian  States  on  goods  during  the 
process  of  loading  or  unloading  in  the  ports  or  on  the  banks  of  an  international  river,  shall 
be  levied  without  discrimination  and  in  such  a  manner  as  to  avoid  all  hindrance  to  navigation. 

This  article  gave  rise  to  long  discussions  during  the  Conference  on  the  Danube 
Statute,  and  it  was  provisionally  adopted  in  the  same  sense.  In  view  of  the  fact  that 
this  question  of  the  levying  of  customs  and  other  charges  relates  rather  to  treaties  of 
commerce  and  the  internal  fiscal  policy  of  a  country,  the  Roumanian  Delegation 
would  prefer  to  delete  the  paragraph  altogether,  as  it  is  not  in  its  j)roper  place  in  a 
convention  on  navigation. 
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The  CHAIRMAN  (speaking  in  I'lonch).  —  There  is  a  sligiit  change  in  the  Roum- 
anian amendment.  The  text  of  the  Green  Book  reads  :  ...under  the  sovereignty  and 
authority  of  which...,  and  you  say  :  ...nmh'r  the  sovereignty  and  administration... 

M.  POPESCO  (Roumania;  speaking  in  French).  —  We  can  keep  the  wording  of 
the  Green  Book;  the  point  is  of  no  importance. 

M.  HOSTIE  (speaking  in  French).  —  We  are  here  toucliing  upon  one  of  the  vital 
points  of  this  Convention.  The  Roumanian  amendment,  which  is  complex  in  its  details, 
is,  taken  as  a  whole,  the  expression  of  an  idea  directly  contrary  to  that  upon  which  the 
wording  of  the  Draft  is  based.  The  Roumanian  Delegation  places  a  narrow  interpre- 
tation upon  the  idea  of  navigation,  —  an  interpretation  which  restricts  freedom  of 
navigation  to  mere  freedom  of  passage,  whereas  the  fundamental  idea  of  the  Treaty 
of  Vienna  was  to  interpret  freedom  of  navigation  as  the  application  of  freedom  of 
commerce  to  commerce  by  water.  The  Treaty  of  Vienna  states  :  The  navigation... 
shall  he  entirely  free,  and  shall  not,  in  respect  to  Commerce,  be  prohibited  to  anyone... 
That  is  to  say — and  it  has  always  been  understood  and  applied  in  this  sense  in  navi- 
gation acts,  particularly  the  Rhine  Navigation  Act — that  in  ports  situated  on  an 
international  waterway,  flags,  property  and  goods  are  to  be  treated  on  the  same  fooling. 
It  is  added,  of  course,  that  the  police  regulations  on  these  waterways  should  be  fulfilled, 
as  they  will  be  made  uniform  for  all,  and  will  as  far  as  possible  favour  the  commerce 
of  every  nation.  I  lay  stress  upon  the  word  commerce,  because  by  linking  this  word 
with  the  word  uniformly,  the  Treaty  of  Vienna  clearly  indicates  that  this  uniformity 
must  be  applied  to  the  treatment  of  persons  and  goods,  in  the  same  way  as  to  the 
treatment    of    vessels. 

The  intention  of  the  Roumanian  amendment  is  to  withdraw  the  elements  com- 
prised under  goods  and  persons,  and  to  consider  the  flag  only.  It  is  clear  that  in  so  far 
as  goods  and  persons  are  included  under  a  flag,  it  is  the  flag  alone  which  can  nor- 
mally serve  as  a  basis  for  discrimination.  We  are  faced  with  two  opposing  ideas,- — 
the  traditional  idea  to  which  we  have  adhered  and  which  we  have  clearly  and 
categorically  defined  in  the  draft  of  the  Green  Book,  and  a  different  conception 
which  would  fundamentally  change  the  scope  of  our  work  here. 

I  think  that  if  the  Conference  were  to  enter  upon  the  path  marked  out  by  the  Rou- 
manian Delegation,  it  would  be  taking  a  retrograde  step  as  compared  with  what  was 
adopted  at  Paris  in  Articles  332  to  338  of  the  Treaty  of  Versailles.  These  articles 
constitute,  as  the  Secretary-General  very  truly  observed,  the  starting-point  for  the 
General  Convention.  They  state  that  on  the  waterways  declared  to  be  international 
in  the  preceding  article,  the  nationals,  property  and  flags  of  all  Poweis  shall  be  treated 
on  a  footing  of  perfect  equality...  For  this  perfect  equality  we  should  substitute,  if 
we  adopt  this  amendment,  the  possibility  of  preferential  treatment  for  the  benefit 
of  the  commerce  of  a  riparian  State,  and  we  should  end  by  rendering  this  convention 
a  mockery,  as  it  is  obvious  that  the  Convention  on  Freedom  of  Transit  is  sufTicient  to 
ensure  equality  of  treatment  as  regards  the  passage  of  vessels  alone.  This  is  therefore 
a  fundamental  question  and  calls  for  mature  consideration. 

M.  WINIARSKI  (Poland;  speaking  in  French).  —  We  ought  perhaps  to  know 
whether  any  of  the  delegations  is  opposed  to  this  conception. 

M.  REINHARDT  (Austria;  speaking  in  French).  —  If  I  interpret  aright  the  text 
proposed  by  the  Roumanian  Delegate,  the  same  treatment  is  to  be  applied  to  nationals 
of  foreign  States  as  to  Roumanian  subjects,  and  there  can  be  no  differentiation 
except  when  necessitated  by  the  interests  of  the  riparian  State.  Is  not  that  what  the 
Roumanian  Delegate  intends  to  convey? 

M.  POPESCO  (Roumania;  speaking  in  French).  —  Certainly  it  is. 

M.  REINHARDT  (Austria;  speaking  in  French).  —  If  we  compare  this  idea  with 
the  present  situation  as  defined  in  the  Conventions,  we  find  that  this  proposal  will  be  a 
retrograde  step,  and  when  we  compare  this  text  with  that  of  the  Green  Book  we  find  two 
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opposing  points  cif  view.  Tiiose  who  are  endeavouring  to  extend  the  rights  of  freedom 
of  navigation  on  waterways  cannot  consent  to  restrict,- — as  they  would  do  were  they 
to  adopt  this  text, — the  rights,  the  freedom,  the  equality  laid  down  in  the  Green  Buok. 
It  is  my  constant  aim  to  increase  these  advantages  as  far  as  possible,  and  1  could  never 
accejit  the  Roumanian  Delegate's  proposal.     I   propose  the  following  amendment  : 

Insert  between  paragraphs  1  and  2  the  following  new  paragraph  :  it  is  similarly  understood 
that  the  provisions  above  mentioned  also  apply  to  all  the  places  intended  for  the  embarkation  or 
disembarkation  of  passengers  and  merchandise,  provided  that  these  places  are  neither  private 
property  nor  leased  by  private  persons. 

Add  to  the  end  of  paragraph  .3  the  words  whether  the  goods  should  be  carried  by  sea- going 
or  river  vessels,  and  whatever  may  be  the  direction  of  transport. 

Omit  at  the  beginning  of  paragraph  4  the  words  from  in  the  absence  of  special  circumstances 
as  far  as  the  words  economic  needs. 

M.  SEELIGER  (Germany;  speaking  in  French).  ■ —  If  I  understand  aright  the 
purport  of  the  Roumanian  amendment,  we  may  say  that,  for  the  first  time,  the  right 
of  a  riparian  State  comes  into  conflict  with  international  common  law  on  an  interna- 
tional river.     The  idea  which  has  inspired  the  Roumanian  Delegate  is  the  desire  to 
safeguard  the  interests  of  the  riparian  State,  and  to  allow  the  State  to  carry  out  what- 
ever commercial  policy  it  may  think  desirable.     This  is  the  most  serious  problem 
which  has  yet  arisen  in  connection  with  the  Convention  which  we  are  discussing,  and 
it  must  be  considered  in  all  its  aspects.     We  heard  this  theory  propounded  when  we 
discussed  the  Danube  Convention,  and  we  shall  be  in  a  better  position  to  view  it  later. 
It  is  the  right  of  riparian  States  conflicting  with  the  general  rights  enjoyed  by  other 
States  on  an  international  river.     We  can  neither  accept  nor  reject  it, — we  must  find 
a  middle  way;  the  question  must  be  settled  in  a  spirit  of  conciliation  and  moderation. 
A  State  cannot,  of  course,  be  deprived  of  the  right  to  safeguard  its  economic  and  com- 
mercial interests,  but  those  interests  must  be  considered  in  the  light  of  the  needs  of 
navigation,  and  not  from  any  other  point  of  view.     The  rights  of  a  riparian  State  mu.st 
not  be  maintained  if  freedom  of  navigation  on  the  international  river  suiTers  thereby. 
The  Roumanian  Delegate  proposes  to  omit  the  words  in  the  third  paragraph  which 
prohibit  the  levying  of  lower  charges  on  goods  entering  by  its  land  frontier  than  those 
entering  the  country  through  its  river-ports.     In  other  words,  if  a  country  levies  a 
much  higher  due  on  the  raw  materials  which  it  wishes  to  import  when  these  mat- 
erials enter  through  a  river  port,  it  will  harm  navigation,  because  it  will  become  impos- 
sible to  carry  on  traffic  by  waterway,  and  everyone  will  have  to  send  imports  by  the 
land  frontier,  as  the  dues  paid  there  would  be  much  lower.     If  we  consider  this  problem 
without  taking  into  account  the  needs  of  navigation,  we  are  hindering  freedom  of 
navigation;  this  is  inadmissible  and  cannot  be  defended  if  we  are  to  proclaim  the  prin- 
ciple of  freedom  of  navigation.     For  my  part,- — and  this,  as  you  will  remember,  was 
my  attitude  at  the  Danube  Conference,- — I  cannot  support  the  proposal  to  omit  this 
paragraph.     The  dues  levied  on  goods  must  be  equal.     They  must  enter  either  by  the 
land  frontier  or  by  river-ports. 

I  have  only  a  few  words  to  say  on  the  other  amendments  proposed  by  the  Roum- 
anian Delegation.  I  note  that  this  Delegation  has  made  efforts,  but  with  considerable 
restraint,  to  safeguard  the  interests  of  the  country  which  it  represents.  It  demands 
that  treatment  shall  be  equal  as  far  as  possible  if  the  interests  of  the  riparian  States 
allow. 

In  the  second  paragraph  it  proposes  to  say  :  ...as  far  as  possible  without  prejudice 
to  the  interests  of  the  riparian  States. 

I  shall  not  express  an  opinion  whether  these  proposals  are  acceptable  or  not.  1 
will  only  say  that  this  is  for  me  a  question  of  principle,  that  the  provisions  which  you 
are  laying  down  must  not  hinder  navigation.  If  they  do  not  do  so,  they  may  be 
inserted  in  the  text;  otherwise  they  must  be  omitted. 

The  CHAIRMAN  (speaking  in  French).  —  The  French  Delegation  has  submitted 
the  following  amendments  to  Article  8  : 

1.  In  paragraph  1  substitute  droits  ct  redevances  for  droits et  charges.  CSnic, — thisehange 
does  not  affect  the  English  text). 
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2.  In  the  third  paragraph,  substitute  for  tlio  \sovdi%  All  cuslonts,  local nclroior consumption 
dntirstho.WDvds  Allciu-toinsdiUies  or  analogous  duties  levied  on  imports...  (remainder  of  para- 
grapli  as  in  Green  Book). 

3.  Substitute  for  the  last  paragraph  the  fdllnwing  text  :  In  \t/ie  absence  of  special  circum- 
stances reasonably  justifying  an  excepliun  on  account  oj  economic  needs,  these  duties  may  not  be 
higher  than  those  applied  at  Ike  other  customs  frontiers  of  the  State  concerned,  to  goods  of  the  same 
nature,  place  of  departure  or  destination,  and  all  facilities  accorded  by  the  High  Contracting 
Parties  over  all  land  or  water  routes  or  in  other  ports  for  imports  and  exports,  .shall  in  the  same 
conditions  be  equally  accorded  to  imports  and  exports  on  the  international  waterway  and  the 
ports  referred  to  above. 

M.  DETOilUF  (France;  speaking  in  French).  —  As  the  riglUs  of  riparians  on  inter- 
national rivers  should  obviously  be  respected  and  safeguarded  as  far  as  possible,  the 
question  of  the  use  of  ports  in  connection  with  the  regime  of  rivers  is  an  essential  factor 
in  the  navigation  of  the  river.  Generally  speaking,  it  is  dilTicult  to  carry  on  commerce 
from  end  to  end  of  a  river  without  stopping  at  various  places;  rivers  cannot  be  navi- 
gated like  the  sea.  As  has  already  been  said,  the  question  now  before  the  Committee 
is  one  of  the  most  important  on  which  it  can  be  called  to  give  a  verdict.  If  equality 
between  riparian  and  non-riparian  States  and  between  Contracting  Parties  gene- 
rally is  not  assured  as  regards  the  use  of  ports,  the  internationalisation  of  rivers  will 
be  no  more  than  an  empty  phrase.  This  is  one  of  the  points  on  which  the  French 
Delegation  has  submitted  an  amendment. 

1  will  go  further.  The  Convention  which  we  are  drawing  up  should  constitute  a 
minimum  statute  beyond  which  it  should  always  be  possible  to  go  in  the  direction  of 
granting  facilities  to  all.  1  am  therefore  of  opinion,  as  the  French  Delegafion  has 
proposed  in  its  amendment,  that  we  should  lay  down  that  duties  levied  on  imports 
and  exports  on  navigable  waterways  need  not  necessarily  be  equal  to  those  levied  on 
the  other  frontiers;  they  shall  at  most  be  equal  to  them,  and  cannot  exceed  them. 

I  also  wish  to  draw  the  attention  of  the  Committee  to  the  fact  that  in  Article  6, 
which  was  considered  somewhat  cursorily  yesterday,  it  would  be  well  to  introduce 
similar  wording  in  respect  of  duties  levied  for  the  upkeep  and  improvement  of  rivers. 

M.  PHOCAS  (Greece;  speaking  in  French).  —  The  Greek  Delegation  cannot  second 
the  amendment  submitted  by  the  Roumanian  Delegation. 

I  have  very  little  to  add  to  the  arguments  advanced  by  M.  HostieandM.  Detoeuf, 
but  1  should  like  to  jioint  out  to  the  Committee  that  if  it  accepts  this  amendment,  it 
will,  by  so  doing,  ensure  only  freedom  of  passage  on  international  rivers.  But  inter- 
national rivers  are  not  navigated  for  the  sole  pleasure  of  admiring  their  banks,  whether 
they  are  the  banks  of  the  blue  Danube  or  of  the  Rhine;  they  are  navigated  chiefly  for 
purposes  of  commerce,  and  for  this  their  ports  must  be  entered.  If  equality  of  treat- 
ment is  not  assured  in  the  ports,  navigation  will  be  monopolised  by  the  riparian  State. 
The  ameiulment  submitted  by  the  Rounumian  Delegation  only  contains  restrictions 
for  non-riparian  States.  Thus  in  the  first  paragraph  we  read  that  port  dues  aiul  charges 
shall  be  equal  a.s  far  as  possible;  in  the  second  the  equipment  of  ports  shall  be  placed 
at  the  disposal  of  all,  but  as  far  as  possible  without  prejudice  to  the  interests  of  the  riparian. 
State ;  in  the  third,  customs,  octroi  ami  other  charges  imposed  by  the  riparian  Stales  on 
goods  during  the  process  of  loading  or  unloading  shall  be  equal,  but  different  from  those 
levied  at  the  land  frontiers  of  the  country. 

This  is  a  totally  different  system  from  that  which  at  present  exists  even  in  seaports. 
In  Greece,  for  example,  there  are  no  differential  tariffs  in  ports.  The  dues  levied  are 
the  same  for  national  as  for  foreign  vessels.  The  Greek  Delegation  therefore  cannot 
support  the  amendment  submitted  by  the  Roumanian  Delegation. 

M.  TSANG-OU  (China;  speaking  in  French).  —  The  Chinese  Delegation  foresees 
great  difficulties  in  the  application  of  the  third  and  fourth  paragraphs  of  the  article. 
They  both  deal  with  questions  of  customs  in  connection  with  imports  and  exports. 
The  fourth  paragraph  calls  for  equality  between  customs  dues  paid  on  land  frontiers 
and  those  levied  on  maritime  or  river  frontiers.  As  China  is  bound  by  treaties  with 
certain  States,  her  regimes  are  of  very  different  kinds.  She  has  a  customs  regime  for 
her  land  frontiers  with  Russia  which  is  quite  different  from  that  between  China  and 
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England  on  the  coast  of  Burma.  Again,  whilst  she  has  treaties  with  certain  neighbour- 
ing Powers,  and  there  are  other  neighbouring  States  with  which  she  has  no  treaties. 
The  Chinese  Delegation  does  not  object  to  the  insertion  of  these  two  paragraphs  in  the 
Convention,  but  it  declares  that  whatever  form  they  may  be  given  it  is  difficult  for 
China  to  accept  them.  I  therefore  propose  the  omission  of  the  whole  of  the  last  para- 
graph, or  at  least  the  substitution  of  the  words  in  the  absence  of  Conventions  or  Treaties 
either  existing  or  to  he  concluded  for  the  words  in  the  absence  of  special  circumstances 
reasonably  justifying  an  exception. 

M.  Robert  HAAS  (Secretary-General  of  the  Conference;  speaking  in  French).  — 
The  question  raised  by  the  Chinese  Delegation  in  connection  with  this  article  appears 
to  be  of  the  same  kind  as  that  raised  by  that  Delegation  on  the  subject  of  the  first 
articles  (1).  It  had  been  agreed  that  the  first  articles  should  be  considered  as  a  whole, 
and  that  an  amendment  of  the  Indian  Delegation  should  be  considered  at  the  same 
time,  in  order  to  ascertain  in  which  cases  there  would  be  difficulties  in  adapting  the 
Convention.  It  would  seem  that  we  must  continue  to  employ  this  method  in  order 
to  ascertain  what  are  to  be  the  principles  of  the  Convention,  and  that,  when  the 
Convention  is  drawn  up,  we  may  see  what  particular  difficulties  may  arise  in  adapt- 
ing it. 

The  CHAIRMAN  (speaking  in  French).  —  There  may  be  regional,  local  or  other 

difficulties. 

M.  TSANG-OU  (China;  speaking  in  French).  —  It  is  of  these  difficulties  I  wish  to 
speak.     In  any  case  I  should  like  my  short  statement  to  be  entered  in  the  Records. 

M.  HOSTIE  (speaking  in  French).  —  For  the  sake  of  order  and  clearness  in  dis- 
cussion, it  would  appear  desirable  to  make  a  provisional  reservation  of  the  Austrian 
amendments,  which,  taken  as  a  whole,  supplement  the  Draft  now  before  the  Com- 
mittee in  the  direction  of  still  greater  freedom.  The  discussion  of  these  amendments 
must  not  be  confused  witli  the  general  discussion. 

The  French  amendments  are  of  a  totally  different  kind.  The  French  proposal 
remains  within  the  limits  of  the  work  prepared  at  Paris;  it  is  confined  to  improvements 
in  matters  of  detail.  The  Conference  might  at  once  consider  the  possibility  of  substi- 
tuting the  French  texts,  subject  to  an  examination  of  their  details  and  wording,  for 
the  text  of  the  Green  Book,  and  of  embodying  the  French  amendments  in  the  text 
But  I  should  like  to  ask  the  French  Delegation  whether  its  text  is  not  slightly 
inaccurate  as  regards  the  words  to  goods  of  the  same  nature,  place  of  departure  or 
destination...  M.  Leiy  has  made  it  clear,  and  we  are  all  agreed  on  the  fact  that  States 
should  preserve  complete  freedom  as  regards  tariffs,  and  that  nothing  that  we  do  here 
should  deprive  them,  either  directly  or  indirectly,  of  the  right  of  according  differ- 
ential treatment  for  goods  of  different  origin.  I  ask  our  Brazilian  friends  to 
allow  me  to  take  their  country  as  a  concrete  example.  I  will  suppose  that  Brazilian 
goods  arrive  in  Belgium  by  an  international  waterway.  Under  the  terms  of  this 
Convention,  does  Belgium  retain  the  right  to  treat  Brazilian  goods  more  or  less  favour- 
ably than  goods  from  another  country?  We  are  all  agreed  upon  this  point.  Simi- 
larly, if  Belgium  decided  to  establish  export  duties,  she  would  have  to  treat  goods  des- 
tined for  consumption  in  Brazil  in  a  different  manner  from  goods  destined  for  another 
country.  But  I  wonder  whether  the  words  place  of  departure  or  place  of  destination 
adequately  express  this  idea,  and  whether  it  would  not  be. better  to  say  of  the  same 
commercial  origin,  place  of  departure  or  destination.  From  the  point  of  view  of  custams 
tariffs,  the  essential  point  is  and  should  be  the  commercial  origin  of  goods. 

M.  BARRAIL  (France;  speaking  in  French).  —  From  the  point  of  view  of  customs, 
the  place  of  origin  is  different  from  the  place  of  departure.  Goods  of  Brazilian  origin 
might  quite  easily  be  landed  in  Portugal  and  then  proceed  from  Portugal  to  Belgium. 
The  place  of  origin  of  the  goods  is  Brazil,  the  place  of  departure  is  Portugal.  From 
the  customs  point  of  view,  there  is  always  a  risk  of  fraud  in  transit  ports,  and  both 


(1)  See  p.  101. 


—    133    — 

the  origin  and  place  of  departure  of  the  goods  have  to  be  taken  into  account.  In  that 
part  of  the  amendment  referred  to  by  M.  Hostie,  the  meaning  is  rendered  by  means  of 
the  comma  placed  between  the  word  nature  and  the  words  place  of  departure.  If  a 
dislinclioiL  is  drawn  between  imports  and  exports,  we  ought  to  say  to  goods  of  the  same 
nature  and  from  the  same  place  of  departure  and  to  goods  of  the  same  nature  and  with 
the  same  destination.  The  difficulty  is  obviated  by  repeating  the  word  nature,  and  a 
distinction  is  made  between  imports  and  exports.  From  the  French  point  of  view 
the  text  is  quite  intelligible  in  its  present  form,  but  it  might  thus  be  rendered  even  more 
accurate. 

M.  HOSTIE  (speaking  in  French).  —  In  order  to  simplify  the  discussion,  and  with 
the  consent  of  the  French  Delegation,  it  would  be  better  to  reserve  the  question  of 
putting  commercial  origin  and  place  of  departure  or  place  of  departure  only. 

The  CHAIRMAN  (speaking  in  French).  —  The  question  is  temporarily  reserved. 
We  must  know  which  of  the  two  texts,  the  Roumanian  or  the  French,  should  be  taken 
as  basis  for  this  discussion.  The  French  text  is  an  improvement  on  the  text  of  the  Green 
Book :  the  Roumanian  text  is  diametrically  opposed  to  the  Green  Book.  It  is  for  the 
Committee  to  choose. 

M.  POPESCO  (Roumania;  speaking  in  French).  —  What  we  ask  is  that  we  should 
be  allowed  the  means  of  defending  ourselves  against  foreign  competition  in  our  own 
ports.  No-one  can  reproach  Roumania  with  not  being  a  lover  of  freedom.  She  has 
sacrificed  all  in  the  cause  of  freedom  and  in  the  struggle  against  any  supremacy  or 
monopolies  on  the  Danube.  That  was  in  the  past,  but  my  fear  is  for  the  future.  In 
the  past,  shipping  companies  tried  to  deprive  us  of  a  living  in  our  own  country  by 
carrying  on  destructive  competition.  It  was  impossible  for  us  to  have  shipping  of 
our  own.  We  therefore  desire  to  protect  ourselves  against  exceptional  circumstances. 
How  can  we  accord  similar  treatment  to  our  own  shipping  and  to  a  foreign  company 
which  declares  an  economic  war  on  us?  We  can  protect  ourselves  by  a  duty  on  imports, 
for  example.  Dr.  Seeliger  tells  us  that  he  heard  this  claim  discussed  at  the  Danube 
Conference  in  Paris.  We  heard  Dr.  Seeliger  advancing  the  same  claim  at  Paris  as  here, 
but  at  Paris  we  were  fortunate,  because  we  were  admitted  to  be  right,  and  the  argu- 
ments which  we  put  forward  were  appreciated  at  their  true  value.  We  showed  that 
it  was  impossible  for  us  to  allow  anyone  to  interfere  with  our  internal  economic  policy. 
I  repeat  that  what  we  ask  is  to  be  given  the  means  to  protect  ourselves  in  exceptional 
circumstances. 

M.  SEELIGER  (Germany;  speaking  in  French).  —  As  M.  Popesco  has  said,  differ- 
ential treatment  as  regards  land  frontiers  was  abolished  in  the  first  reading  at  Paris. 
I  should  like  to  draw  the  attention  of  the  meeting  to  what  M.  Hostie  has  said.  This 
provision  does  exist  in  the  Convention  of  the  Rhine, — the  Mannheim  Convention.  In 
the  first  draft  of  the  Elbe  Act,  which  has  been  completed,  we  accepted  it.  It  was 
particularly  stated  that  import  and  export  duties  on  goods  in  ports  situated  on  its 
waterways  nmst  not  be  higher  than  those  levied  on  the  same  goods  entering  or  leaving 
by  another  frontier.  The  Act  which  contains  this  provision  has  been  in  force  for  fifty 
years. 

M.  POPESCO  (Roumania;  speaking  in  French).  —  At  Paris  the  special  statute 
of  the  Danube  was  discussed. 

M.  HOSTIE  (speaking  in  French).  —  On  this  point  formal  reservations  were  made 
at  the  Danube  Conference,  and  that  draft  cannot  be  cited  as  a  precedent.  It  was 
only  a  text  taken  in  first  reading,  and  it  was  decided  during  the  discussion  that  the 
question  could  be  settled  in  the  General  Convention  itself.  It  would  therefore  be 
begging  the  question  to  cite  the  text  of  the  first  reading  of  the  Danube  Convention. 

M.  POPESCO  (Roumania;  speaking  in  French).  —  The  Roumanian  Delegation 
declared  at  Paris  that  it  could  not  accept  a  Convention  containing  terms  which  allowed 
interference  with  its  internal  fiscal  policy,  and  I  repeat  this  declaration  now. 
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M.  REINIIARDT  (Austria;  speaking  in  French).  —  We  have  before  us  two  texts. 
With  a  view  to  concilialion,  and  in  order  to  hasten  our  work,  1  should  be  willing  to 
agree  that  my  first  amendment,  which  only  concerns  the  situation  of  the  Danube, 
should  be  mentioned  in  the  Final  Protocol.  Conditions  on  the  Danube  and  its  tribu- 
taries are  somewhat  different  from  those  on  other  rivers.  Loading  and  unload-, 
ing  are  often  carried  out  at  places  other  than  ports.  As  we  all  naturally  intend  to 
apply  to  these  unloading-places  whatever  provisions  apply  to  ports,  I  proposed  to 
indicate  this  in  the  text;  but  if  it  appeared  in  the  Final  Protocol,  I  should  be  willing 
to  withdraw  my  proposal.  Similarly,  in  view  of  the  text  of  the  French  Delegation, 
I  am  prepared  to  shorten  the  discussion  by  withdrawing  both  my  other  amendments; 
there  would  then  remain  only  the  Roumanian  and  French  amendments. 

M.  AVRAMOVITCH  (Serb-Croat-Slovene  State;  speaking  in  French).  —  In  the 
general  discussion  one  Delegation  very  truly  remarked  (1)  that  it  would  be  regrettable 
if  we  were  to  divide  into  two  parties  on  this  question,  some  adopting  methods  of  pene- 
tration, others  endeavouring  to  protect  themselves  against  this.  The  question  of  free- 
dom of  navigation  must  certainly  not  be  confused  with  that  of  freedom  of  commerce. 
The  German  Delegate,  who  has  a  thorough  knowledge  of  his  subject,  has  spoken  ably,  but 
he  will  allow  me  to  say  that  he  has  not  dealt  with  the  question  in  its  true  light, — he  has 
substituted  freedom  of  commerce  for  freedom  of  navigation. 

I  am  quite  willing  to  accept  the  claim  of  the  Roumanian  Delegate,  but  I  atTirm 
that  it  is  not  the  Danube  alone  which  must  now  be  considered, — it  is  a  world  principle. 
Every  delegation  must  think  of  that.  M.  Seeliger  says  that  freedom  of  navigation 
must  not  be  hindered;  but  no-one  is  thinking  of  hindering  it.  \^Tlat  we  ask  is  to  be 
allowed  to  remain  masters  of  our  own  economic  policy.  The  Roumanian  Delegate 
used  the  word  protect,  but  this  is  not  correct.  We  wish,  not  to  protect  ourselves,  but 
to  remain  masters  in  our  own  house.  Everybody  may  come  into  our  country,  and  all 
will  be  received  alike;  all  may  use  our  ports,  but  economic  questions  regarding  prices 
must  not  be  interfered  with.  M.  Hostie  has  reminded  us  of  the  famous  Final  Act 
of  Vienna,  which,  however,  has  never  been  put  into  practice.  It  has  only  given  rise 
to  quarrels,  in  which  some  parties  have  monientarily  overcome  other  and  weaker 
parties.  They  have  defended  themselves  by  other  means,  in  other  conferences.  There 
have  been  some  results,  but  they  should  not  be  extended  to  apply  the  world  over. 

The  question  of  Articles  331  and  338  has  also  been  raised.  I  should  have  preferred 
these  not  to  be  mentioned ;  but  since  this  has  been  done,  I  must  point  out  that  Article  338 
of  the  Treaty  states  that  its  terms  shall  be  replaced  by  a  General  Convention.  This 
is  stated  in  Articles  332  to  337.  It  obviously  does  not  mean  that  the  General  Conven- 
tion which  is  to  be  drawn  up  may  not  be  based  on  the  ideas  contained  in  the  Treaty 
of  Peace,  but  it  must  not  be  thought  that  everything  contained  in  those  articles  must 
be  incorporated  in  the  Convention. 

The  Delegate  of  Greece  has  said — and  I  congratulate  him  on  his  plain  speaking — that 
we  do  not  want  navigation  for  pleasure,  but  for  trade.  We  do  not  wish  to  debar  our- 
selves from  carrying  on  trade;  you  cannot  compel  us  to  change  our  economic  policy 
simply  by  a  Convention.  Moreover,  I  think  that  he  was  mistaken  when  he  said  that 
all  goods  were  treated  equally  in  all  Greek  ports,  for  his  colleague,  in  another  committee, 
told  us  that  the  ports  of  Volo  and  the  Pirajus  did  not  apply  the  same  tarilTs  (2). 

M.  PHOCAS  (Greece;  speaking  in  French).  —  My  colleague  stated  that  at  Volo 
unloading  cost  more  than  at  Pirseus,  but  that  prices  were  the  same  for  foreigners  as 
for  nationals.     There  is  no  differential  treatment. 

M.  AVRAMOVITCH  (Serb-Croat-Slovene  State;  speaking  in  French).  —  1  thank 
you,  and  in  conclusion  I  should  like  to  ask  the  Conference  to  consider  the  Roumanian 
jiroposal,  which  certainly  has  the  supi)ort  of  other  delegations,  although  they  may 
not  have  not  spoken  in  the  discussion. 


(1)  British  Delegate's  speech,  p.  37. 

(2)  Sec  Vcrbaliin  Records  and  Texts  rclaliiig  to  the  i'oinvnliun  on  freedom  oj  Transit,  p.  "2  and  73. 
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Mr.  U.  O.  MANGE  (Great  Britain).  —  I  tiiiiik  it  is  tiino  we  considered  tliis  matter 
from  a  very  general  pointof  view  without  reference  to  too  many  "previous  papers".  We 
are  here  to  conclude  a  Convention  on  freedom  of  communications,  in  accordance  with 
Article  23  of  the  Covenant.  We  began  in  Article  2  by  saying  that  the  High  (Con- 
tracting Parties  are  to  accord  the  free  practice  of  navigation.  In  order  to  avoid  dis- 
crimination, which  of  course  would  interfere  with  the  free  practice  of  navigation,  we 
prescribed  equality  of  treatment  in  Article  3.  That  is  another  safeguard.  In  Article  5 
we  have  to  safeguard  certain  sovereign  rights  and  powers  of  the  riparian  States.  We 
have  done  that,  but  in  such  a  form  as  to  prevent  discrimination  and  to  ensure  thai 
these  powers  are  not  utilised  in  order  to  impede  navigation  and  render  null  and  void 
the  freedom  of  navigation  which  we  desire  to  obtain.  That  is  another  safeguard.  In 
Article  6  we  speak  of  charges, — another  method  by  which  freedom  of  navigation  might 
be  rendered  nugatory.  We  prescribed  certain  precautions, — that  charges  should  be 
reisonable  and  should  be  levied  equally  on  all  concerned.  What  now  remains  in  order 
to  make  certain  that  this  freedom  of  navigation  shall  be  established?  There  are  two 
other  articles;  one  deals  with  the  question  of  the  use  of  ports,  and  the  other  with  that 
of  maintaining  the  navigability  of  a  river.  If  we  remained  silent  as  regards  the  use 
of  ports,  should  we  be  perfectly  certain  of  having  established  freedom  of  navigation? 
I  take  in  reply  the  declaration  of  the  Roumanian  Delegate  as  I  understood  it.  He 
says,  "We  desire  to  obtain  the  power  of  discriminating  against  foreign  shipping 
which  competes  with  our  own", — perhaps  he  would  even  say,  "competes  unfairly  with  our 
own."  Where  is  then  our  freedom  of  navigation?  This  shows  the  necessity  of  estab- 
lishing equality  of  treatment  in  ports,  in  order  to  assure  freedom  of  navigation.  1 
put  the  following  point  to  the  Conference  : — in  view  of  the  arguments  advanced,  and 
the  explanations  given  in  the  Green  Book,  does  the  Committee  consider  it  absolutely 
essential  to  assure  this  equality  of  treatment  in  ports?  I  think  we  have  very  nearly 
approached  the  point  when  we  might  vote  on  the  question. 

M.  FERNANDEZ  Y  MEDINA  (Uruguay;  speaking  in  French).—  Has  the  Roum- 
anian Delegation  in  mind  a  case  in  which  a  campaign  is  directed  against  a  country 
by  a  shipping  company,  or  by  a  single  ship-owner? 

M.  POPESCO  (Roumania,  speaking  in  French).  —  By  a  shipping  company. 

M.  FERNANDEZ  Y  MEDINA  (Uruguay;  speaking  in  French).  —  Then  I  wish 
to  make  a  reservation  regarding  this  paragraph.  We  cannot  deny  a  country  the 
right  to  take  measures  against  a  company  or  ship-owner  when  such  measures  are  the 
instruments  of  a  policy. 

The  CHAIRMAN  (speaking  in  French).  • —  The  question  is  whether  the  Committee 
approves  in  principle  the  view  of  the  Roumanian  Delegation  as  expressed  in  article 
form.     I  will  put  the  Roumanian  amendment  to  the  vote. 

For  :  9  votes  (Serbia,  Roumania,  Sweden,  Portugal,  Poland,  Bulgaria,  Italy, 
Lithuania,  China). 

Against  :  17  votes  (Norway,  Panama,  Paraguay,  Netherlands,  Persia,  Japan, 
Greece,  France,  Great  Britain,  Spain,  Czecho-Slovakia,  Denmark,  Chile,  Austria,  Bel- 
gium, Brazil,  Albania). 

The  amendment  was  rejected. 

M.  SEELIGER  (Germany;  speaking  in  French).  —  I  would  ask  the  Chairman  to 
be  so  good  as  to  note  in  the  records  that  Germany,  although  not  entitled  to  vote, 
agrees  with  the   majority. 

M.  MONTARROYOS  (Brazil;  speaking  in  French).  —  I  should  like  to  explain  the 
reason  for  my  vote.     The  Roumanian  Delegation  refers  principally  to  national  navi- 
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gation.     Although  I  favoured  this  view,  1  voted  against  the  Roumanian  proposal  for 
the  following  reasons  : — 

As  we  desire  freedom  for  international  na\'igation,  we  should  like  an  equal  use  of 
ports  for  all, — in  other  words,  international  navigation  should  be  treated  as  national 
navigation.  If  a  system  of  treatment  is  accorded  in  any  port  to  nationals,  it  must  also 
be  accorded  to  all  flags.  Immediately  the  domain  of  international  navigation  is 
entered,  the  use  of  ports  must  be  subject  to  the  same  rules.  But  how  are  we  to  protect 
our  national  sliipping?  We  shall  do  so  later  when  we  deal  with  navigation  between 
the  ports  of  one  and  the  same  country, — that  is  to  say,  local  transport.  In  order  to 
l)rotect  national  shipping  we  shall  not  allow  vessels  of  foreign  countries  to  take  part 
in  local  transport  trafTic.  In  a  word,  we  allow  for  international  navigation  a  general 
system  common  for  all  and  equal  for  all  ;  but  as  regards  trade  between  the  ports  of 
one  and  the  same  country,  we  admit  a  national  regime,  and  we  do  not  allow  foreign 
vessels  to  carry  on  local  transport.  1  think  that  on  this  point  a  difference  will  have 
to  be  made. 

M.  ALVAREZ  (Chile;  speaking  in  French).  —  The  amendment  of  the  Roumanian 
Delegation  has  some  connection  with  Article  9,  which  is  one  of  the  fundamental  pro- 
visions of  the  Draft  Convention.  Perhaps  we  may  have  partially  to  alter  Article  8 
in  order  to  bring  it  into  accord  with  Article  9.  For  this  reason  I  voted  against  the 
Roumanian  proposal,  whilst  at  the  same  time  1  wish  to  state  that  my  final  vote  will 
depend  upon  the  final  terms  of  Article  9. 

The  CHAIRMAN  (speaking  in  French).  • —  Our  decision  is  not  final.  The  Report 
which  will  be  presented  to  the  Conference  will  state  the  facts. 

M.  TSANG-OU  (China;  speaking  in  French).  —  I  voted  for  the  Roumanian  amend- 
ment, but  if  the  Conference  accepts  the  Roumanian  proposal  in  toto  1  should  like  to 
point  out  that  difficulties  will  arise  on  account  of  treaties. 

M.  FERNANDEZ  Y  MEDINA  (Uruguay;  speaking  in  French).  —  1  will  submit 
to  the  Committee  a  counter-proposal  in  the  form  of  an  addition  to  the  third  paragraph 
of  the  article.  1  propose  to  add  the  words  except  in  cases  where  a  shipping  company 
or  a  ship-owner  adduces  reasons  for  the  application  of  measures  with  a  i'iew  to  the  protection 
of  the  economic  interests  of  the  country. 

M.  VALLOTTON  (Switzerland;  speaking  in  French).  —  I  should  like  to  give  the 
reasons  for  my  abstention.  I  abstained  for  reasons  very  similar  to  those  contained 
in  the  proposal  of  the  Uruguayan  Delegation.  It  is  an  echo  of  the  important  proposal 
formulated  by  the  Brazilian  Delegation  on  the  subject  of  Article  2  of  the  Convention 
on  Freedom  of  Transit  (1).  My  view  is  that  equality  must  really  not  be  made  a  pretext 
for  States  which  benefit  by  that  equality  to  secure  an  artificial  superiority  to  the  detriment 
of  the  countries  whose  hospitality  they  may  enjoy.  At  Paris  I  voted  with  the  majority, 
but  I  am  not  insensible  to  the  argument  but  forward  by  the  Roumanian  and  Serbian 
Delegations,  and  I  think  that  if  we  wish  to  arrive  at  unanimous  agreement  on  this 
point  and  on  the  Convention  as  a  whole,  we  must  find  a  formula  which  will  provide 
a  safety-valve.  We  must  not  allow  a  country  which  benefits  by  the  equipment  of 
another  to  take  advantage  of  equality  of  treatment  in  order  to  crush  its  host. 

The  CHAIRMAN  (speaking  in  French).  —  I  will  read  the  amendment  proposed 
by  M.  Fernandez  y  Medina  : — except  incases  where  a  shipping  company  or  a  ship-owner 
adduces  reasons  for  the  application  of  measures  with  a  view  to  the  protection  of  the 
economic  interests  of  the  country. 

M.  FERNANDEZ  Y  MEDINA  (Uruguay;  speaking  in  French).  —  Countries  must 
reserve  the  right  to  apply  diflerent  treatment  when  they  are  faced  by  any  group  of 
companies  or  ship-owners.     It  has  been  said  that  countries  can  always  in  self-defence 


(1)  See  Verbatim  Records  and  Texts  relatinp  to  the  Convention  on  Freedom  of  Transit,  p.  58. 
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use  imporl  duties  or  any  other  measures.  But  in  the  case  of  a  shipping  company, 
is  the  flag  enough  to  prevent  this  company  from  being  subjected  to  different  treatment? 
I  think  not.  Countries  must  always  have  the  right  to  imposeonany  company  or  ship- 
owner measures  directed  against  a  campaign  wliich  would  he  detrimental  to  its  dwu 
interests.     That  is  my  view. 

M.  IIOSTIE  (speaking  in  French).  —  I  should  like  to  ask  M.  Fernandez  y  Medina 
for  a  few  words  of  explanation.  For  the  moment  we  are  not  dealing  with  questions  of 
wording.  Does  he  think  tliat  his  amendment  deals  with  the  case  in  which  a  ship- 
owner or  shipping  company  systematically  discriminates  against  the  nationals  of 
any  country?  If  this  is  so,  this  conception  is  entirely  in  accordance  with  that  on 
which  the  Draft  was  based.  If,  on  the  other  hand,  a  country  is  allowed  to  discriminate 
to  the  prejudice  of  a  foreign  ship-owner  simply  because  the  ship-owner — through  fair 
competition,  but  owing  to  the  fact  that  he  is  a  better  business  man — can  offer  more 
advantageous  rates,  we  should,  I  think,  be  acting  counter  to  the  ideas  upon  which  our 
Draft  is  founded. 

M.  MONTARROYOS  (Brazil;  speaking  in  French).  —  After  M.  Vallotton's  speech 
I  must  supplement  my  explanation.  I  should  like  to  say  that  the  Brazilian  Delegation 
does  not  consider  it  opportune  to  raise  the  question  of  the  equitable  treatment  for 
commerce  referred  to  in  Article  23.     I  shall  speak  when  the  time  comes. 

M.  DETCEUF  (France;  speaking  in  French). —  I  heard  the  Serbian  Delegate  say 
that  the  proposal  which  resulted  from  the  Green  Booh,  whether  modified  by  the  French 
amendment  or  not,  would  have  the  effect  of  interfering  with  the  economic  policy  of  the 
States  concerned.  If  this  were  so,  the  French  Delegation  would  certainly  not  associate 
itself  with  the  proposal,  but  there  is  no  question  of  interfering  with  the  economic 
policy  of  the  States  concerned.  It  is  simply  a  question  of  ensuring  that  in  river-ports, 
as  in  seaports — and  this  is  more  essential  in  river-ports  than  in  seaports — equality 
of  treatment  should  be  granted  for  all.  This  in  no  way  affects  any  treaties  which  may 
have  been  concluded. 

The  Green  Book  states  that  customs  duties  must  be  the  same  on  all  frontiers.  We 
on  our  part  ask  that  they  shall  not  be  higher  on  water  frontiers  than  on  land  frontiers. 
We  simply  desire  that  the  use  of  a  waterway  should  not  be  discouraged  in  favour  of 
other  routes,  and  that  on  waterways  non-riparian  States  should  be  afforded  the  op- 
portunity of  using  the  ports,  as  in  practice  they  are  everywhere  afforded  the  opportun- 
ity of  utilising  seaports,  on  the  same  footing  as  nationals.  It  is  understood  that  the 
whole  question  of  local  transport  is  reserved  and  does  not  enter  into  the  present  dis- 
cussion. 

M.  AVRAMOVITCH  (Serb-Croat-Slovene  State;  speaking  in  French).  —  I  thank 
the  French  Delegate  for  the  explanation  he  has  given  us;  but  there  was  another  point 
in  the  Roumanian  proposal.  We  have  not  the  slightest  wish  to  hinder  freedom  of  navi- 
gation  or   navigability. 

M.  PIERRARD  (Belgium;  speaking  in  French).  —  The  reason  for  which  I  oppose 
the  amendment  of  M.  Fernandez  y  Medina  is  simple.  No  distinction  can  possibly  be 
drawn  between  a  flag  and  the  various  shipping  companies  under  tiiat  flag.  If  discrim- 
ination is  made  as  regards  a  shipping  company,  it  may  be  done  also  as  regards  all  the 
shi|)ping  companies  belonging  to  one  flag,  and  that  would  be  to  take  away  with  one 
hand  what  is  given  with  the  other.  For  this  reason  the  Belgian  Delegation  cannot 
support  the  amendment  of  the  Delegate  of  Uruguay. 

The  CHAIRMAN  (speaking  in  French).  —  !  think  that  the  position  of  Article  8 
as  a  whole  should  be  determined  at  the  end  of  this  meeting.  We  have  not  been  able 
to  arrive  at  an  agreement.  I  think  the  best  course  would  be  to  refer  the  article  to  the 
consideration  of  the  Sub-Committee  which  is  dealing  with  Article  1,  and  which  could 
rub  off  its  corners. 
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M.  MULLER  (Czecho-Slovakia;  speaking  in  French).  —  The  Czecho-Slovak  Delega- 
tion is  disposed  to  accept  the  French  amendment,  but  I  should  like  first  of  all  to  know 
the  meaning  of  the  words  facilities. 

M.  DETQEUF  (France;  speaking  in  French).  —  We  mean  by  that  the  possibility 
of  warehousing.  It  is  a  customs  question,  but  facilities  means  in  a  general  way  the 
manner  in  which  goods  are  treated.  From  a  customs  point  of  view  the  only  action 
which  should  be  taken  in  respect  of  goods  consists  in  the  levjnng  of  customs  duties  upon 
I  hem.     That  is  what  is  meant  by  the  word  facilities. 

M.  MULLER  (Czecho-Slovakia;  speaking  in  French).  —  What  is  the  meaning  of  the 
words  of  the  same  nature,  in  the  same  conditions  and  with  the  same  destination  ? 

M.  BARRAIL  (France;  speaking  in  French).  —  It  means  that  importation  and  ex- 
portation are  carried  on  under  the  same  conditions  for  goods  of  the  same  nature  arriving 
or  leaving. 

M.  DETCEUF  (France;  speaking  in  French).  —  In  other  words,  the  same  treatment 
must  be  established  in  all  respects  for  goods  arriving  by  international  waterways  as  for 
goods  arriving  by  any  other  route,  and  even- — if  the  riparian  States  think  fit,  or  if  a 
navigation  act  so  decrees — more  favourable  treatment. 

M.  VALLOTTON  (Switzerland;  speaking  in  French).  ^ — I  should  like  to  conclude 
this  discussion  of  the  expression  facilites  de  navigation  by  asking  you  to  glance  at  the 
Convention  a  sa  whole.  You  will  note  that  this  expression  is  used  with  different  mean- 
ings. I  hope  M.  Haas  will  not  objectif  I  do  not  appear  as  a  champion  of  the  Green  Book 
on  this  point.  This  expression  has  even  less  meaning  than  the  word  raisonnahle.  It 
means  nothing  at  all.  In  Article  9  it  appears  to  have  a  different  meaning  from  that 
which  M.  Detoeuf  is  now  attributing  to  it.  I  therefore  beg  the  Drafting  Committee 
to  rid  us  of  this  expression  and  to  substitute  for  it  a  real  French  one.  It  is  derived  from 
an  English  word  and  has  no  meaning  in  French. 

M.  DETCEUF  (France;  speaking  in  French).  —  In  this  article  the  expression  means 
customs  treatment,  and  in  Article  9  navigability. 

The  CHAIRMAN  (speaking  in  French).  —  In  view  of  these  remarks  we  may  refer 
the  text  for  consideration  to  the  Drafting  Committee. 

M.  Robert  HAAS  (Secretary-General  of  the  Conference;  speaking  in  French). — We 
must  take  care;  the  Drafting  Committee  is  only  empowered  to  make  drafting  amend- 
ments. If  it  is  desired  to  ascertain  the  meaning  of  a  text,  the  Committee  must  take 
the  initiative. 

M.  VALLOTTON  (Switzerland;  speaking  in  French).  —  I  agree.  But  1  should  like 
to  ban  the  use  of  this  unfortunate  expression  facilites  de  navigation. 

Mr.  H.  0.  MANCE  (Great  Britain).  —  I  think  we  should  keep  this  article  before  us 
\vithout  sending  it  for  the  moment  to  any  outside  body,  because,  after  all,  we  have 
already  voted  on  the  principle.  We  desired  to  ascertain  the  opinions  of  the  delegates, 
and  I  think  that,  that  has  done  a  great  deal  of  good.  I  am  of  opinion,  however,  that 
we  should  keep  the  article  before  us,  because  it  has  been  said  that  it  may  need  to  be 
reviewed  after  we  have  dealt  with  Article  9.  I  suggest  that  if  we  were  to  adopt  it 
provisionally  it  might  help  us  later. 

M.  HOSTIE  (speaking  in  French).  —  It  is  essential  to  safeguard  the  laborious  and 
important  work  wliich  has  been  accomplished  during  this  meeting.  The  French 
amendments  constitute  a  decided  and  obvious  improvement  on  our  text,  and  we  might 
adopt  them,  as  we  adopt  all  texts,  subject  to  drafting  amendments.  Does  General 
Mance  object  to  that  ? 
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M.  HOSTIE  (speaking  in  French).  —  As  regards  the  phrase  jacilites  de  navigation 
in  particular,  1  should  like  to  point  out  to  M.  Vallotton  that  in  the  Gommentary  itself 
the  possibility  of  misunderstanding  was  noted,  and  it  is  carefully  stated  that  thevsord 
facilite  is  used  here  in  a  restricted  sense,  whereas  in  Article  17  its  meaningisquitegcneral. 
We  can  therefore  confidently  rely  on  the  Drafting  Committee,  subject  to  the  observa- 
tions which  have  been  made  here. 

M.  VALLOTTON  (Switzerland;  speaking  in  French).  —  I  did  no  more  than  voice 
the  anxiety  expressed  by  certain  members  of  the  Committee;  it  appeared  to  me  well 
founded.  M.  Detoeuf  proposes  to  use  an  expression  which  is  quite  clear, — customs  treat- 
ment.    Let  us  adopt  it. 

M.  AVRAMOVITCH  (Serb-Croat-Slovene  State;  speaking  in  French).  —  There 
are  a  certain  number  of  points  in  the  French  proposal  which  caused  me  uneasiness. 
M.  Hostie  considers  that  this  proposal  is  an  improvement  on  the  text  of  the  Green  Book. 
Tins  is  i)ossible,  perhaps,  from  the  point  of  view  of  certain  delegations,  but  I  do  not  think 
it  is  so  for  all.  Do  not  let  us  hasten  unduly.  Article  8  speaks  of  imports,  exports, 
transit,  customs,  and  so  on,  whereas  the  title  would  lead  us  to  suppose  that  the  article 
only  refers  to  the  use  of  ports.  Before  we  vote,  some  light  should  be  thrown  on  the 
results  of  this  discussion.  If  we  voted  now,  we  should  incur  the  risk  of  our  vote  having, 
so  to  speak,  a  doubly  provisional  character. 

M.  DETffiUF  (France;  speaking  in  French).  —  In  view  of  M.  Avramovitch's  remarks 
I  think  that  the  conclusion  of  the  discussion  of  Article  8  should  be  left  until  the  next 
meeting.  We  have  too  little  time  at  our  disposal  this  evening  to  bring  the  discussion 
to  a  successful   conclusion. 

M.  VALLOTTON  (Switzerland;  speaking  in  French).  —  The  authors  of  the  amend- 
ments might  meet  and  prepare  a  fresh  text,  taking  into  consideration  the  observations 
made  this  afternoon. 

The  CHAIRMAN  (speaking  in  French).  —  It  seemed  to  me  that  the  situation  had 
become  less  obscure,  and  that  the  Committee  had  taken  up  a  definite  position. 

M.  DETCEUF  (France;  speaking  in  French).  —  It  is  not  a  question  of  discussing  the 
principle  of  Article  8,  but  of  settling  the  details  of  the  wording  of  the  French  amend- 
ment. As  the  observations  on  this  point  appear  to  have  raised  questions  of  principle, 
it  seems  to  me  that,  if  we  are  not  to  appear  to  be  unduly  hastening  the  discussion,  it 
must  be  continued  at  the  next  meeting. 


'&• 


Mr.  H.  0.  MANGE  (Great  Britain).  —  The  Committee  has  merely  rejected  the  prin- 
ciple contained  in  the  Roumanian  amendment.  I  think  that  if  a  sub-committee  were 
appointed  ami  drafted  this  article  it  would  be  rendering  us  a  real  service.  After  having 
considered  tlie  text  of  tiie  French  amendment,  it  could  draw  up  a  text  on  which  wc 
might  give  our  opinion  at  the  beginning  of  the  next  meeting. 

M.  BARRAIL  (France;  speaking  in  French).  —  May  I  remind  the  Committee  that 
it  has  already  formed  a  Sub-Committee  to  re-draft  Article  7?  I  am  on  this  Sub-Com- 
mittee, and  the  Committee  will  excuse  me  if  I  ask  for  this  extra  work  to  be  given  to 
it.  1  propose  to  entrust  this  Sub-Committee  with  the  taks  of  drawing  up  a  final  text 
for  Article  8,  taking  into  consideration  both  the  French  amendments  and  the  obser- 
vations of  the  various  speakers.  As  the  Serbian  Delegate  has  said.  Article  8  is  of  a 
comprehensive  nature,  but  I  would  like  to  point  out  that  it  has  four  paragraphs.  The 
first  two  deal  with  the  use  of  ports;  the  second  two  deal  with  customs  dues,  because 
as  a  rule  customs  dues  are  levied  in  ports. 

If  you  will  allow  me,  I  should  like,  in  order  to  satisfy  the  Swiss  Delegate,  to  remind 
him  [hx[  in  customs  aflairs  the  word  facilite  is  in  daily  use.     In  giving  an  order  for  a 
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frontier  customs  station  the  following  words  are  often  used  : — I  beg  that  all  customs 

facilities  compatible  with  the  regulations  may  be  granted  to ,  and  so  on.     If  you 

add  douanier  (customs)  to  the  word  faciliie  in  order  to  define  its  meaning,  there  can  be 
no  possibility  of  misunderstanding.  It  is  therefore  needless  to  use  the  phrase  customs 
treatment.  If  M.  Vallotton  agrees,  the  Sub-Committee  might  consider  this  text  and 
submit  it  to  us  again  next  Monday. 

M.  VALLOTTON  (Switzerland;  speaking  in  French).  —  I  entirely  agree  with  you 
on  that  point. 

M.  HAAS  (Secretary-General  of  the  Conference;  speaking  in  French).  —  As  regards 
the  text  of  Article  8,  the  drafting  difficulty  raised  by  M.  Vallotton  appears  to  besettled. 
We  have  still  to  consider  the  amendment  of  M.  Fernandez  y  Medina.  In  order  that  the 
Committee  should  have  before  it  a  defmite  text  at  the  beginning  of  the  Monday  after- 
noon meeting,  would  it  not  be  enough,  therefore,  if  unofficial  and  friendly  conversa- 
tions were  held  on  Monday  morning  ?  This  method  would  have  the  advantage  of  not 
overburdening  the  Sub-Committee  which  is  dealing  with  Article  7. 

The  CHAI RMAN  (speaking  in  French).  —  It  seems  needless  to  have  recourse  to  the 
Sub-Committee,  and  I  ask  the  delegates  concerned  in  this  matter  to  be  so  good  as  to 
hold  an  unofficial  and  friendly  meeting  on  Monday  morning,  in  order  to  come  to  an 
agreement  and  submit  to  us  a  text  which  I  hope  will  be  final. 

The  meeting  adjourned  at  8  p.m. 


SEVENTH  MEETING  OF  THE  COMMITTEE 


ON 


NAVIGABLE  WATERWAYS 

(Monday,  April  4th,  1921,  at  3.30  p.m.) 


REPORT  OF  COMMITTEE  ON  ARTICLE  8  —  DISCUSSION  OF  ARTICLE  9  —  DISCUSSION  OF  ARTICLE  10 
— •  PROPOSAL  BY  INTERNATIONAL  LABOUR  OFFICE  —  APPOINTMENT  OF  RAPPORTEUR  ON 
QUESTION    OF    NAVIGABLE    WATERWAYS. 

The  meeting  opened  with  M.  Adatci,  Vice-President  of  the  Conference,  in  the  Chair. 

REPORT  OF  COMMITTEE  ON  ARTICLE  8 

Mr.  H.  0.  MANGE  (Great  Britain).  — The  Sub-Committee  on  Article  7  has  not  quite 
completed  its  work,  and  in  view  of  the  great  importance  of  beginning  the  discussion 
of  Article  9  as  an  aid  to  the  Sub-Commiitee  on  Article  1,  I  am  of  opinion  although 
I  am  authorised  by  the  Sub-Committee  to  explain  the  agreement  arrived  at  on  all  of 
the  points  except  one  in  Article  7 — ^that  we  ought  to  take  the  sense  of  the  Committee 
asi  to  whether  we  should  not  begin  the  discussion  of  Article  9.  It  is  most  important  to 
obtain  some  idea  as  to  the  final  form  of  this  article;  it  might  even  be  referred  to  the 
Sub-Committee  on  Article  1.  1  suggest,  therefore,  that  we  begin  by  discussing 
Article  9,  and  deal  later  with  the  Report  on  Articles  7  and  8. 

M.  BARRAIL  (France;  speaking  in  French).  —  1  entirely  agree  with  General  Mance 
as  regards  Article  7,  but  I  think  we  should  save  time  if  we  voted  on  Article  8,  on 
wliich  almost  unanimous  agreement  has  been  reached, — a  passing  comment  regarding 
a  matter  of  detail  was  made  by  General  Mance.  With  the  Chairman's  permission  I  will 
first  read  Article  8  in  the  form  in  which  it  has  issued  from  our  Sub-Commitlee,  and 
will  inform  you  of  the  comments  which  were  made.  If  the  Committee  can  come  to  a 
deliiiite  decision  on  this  article,  it  would  shorten  the  discussion. 

Article  8 
Use  of  Ports. 

1.  As  regards  the  use  of  all  the  ports  situated  on  a  navigable  waterway  of  international 
concern,  and  subject  tn  the  provisions  of  Articles  4,  14  and  1(3,  the  subjects,  property  and 
flags  of  all  the  High  Contracting  Parties  shall  enjoy  equal  treatment  with  the  subjects, 
property  and  flag  of  the  riparian  State  under  whose  sovereignty  or  authority  the  port  is 
situated,  particularly  as  regards  port  dues  and  charges;  it  being  understood  that  the  goods  to 
which  the  present  paragraph  shall  apply  are  those  originating  in,  or  proceeding  from  or  to, 
the  territory  of  one  of  the   High  Contracting  Parties. 

2.  The  equipment  of  ports  situated  (m  a  navigable  waterway  of  international  concern, 
and  the  facilities  granted  to  navigation  in  these  ports,  shall  be  available  for  public  use  to 
such  reasonable  degree  as  corresponds  with  the  free  and  efl'ective  practice  of  navigation. 

3.  For  the  application  of  customs  or  similar  duties  levied  on  imports  and  exports  through 
the  said  ports,  no  difference  shall  be  made  by  reason  of  the  flag  flown  by  the  vessel  carrying, 
or  to  carry,  the  goods,  whether  it  be  national  or  belonging  to  any  one  of  the  High  Contracting 
Parties. 

4.  The  preceding  paragraph  shall  cease  to  be  applicable  in  respect  of  the  vessels  of  a 
foreign  company  which  systematically  discriminates  against  the  nationals  of  the  State  under 
the  Sovereignty  or  authority  of  which  the  port  is  placed. 
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fS.  In  the  absence  of  special  circumstances  which  would  adequately  justify  an  exception 
from  this  provision,  on  account  of  economic  necessity,  these  dues  must  not  exceed  those 
which  are  levied  on  the  other  frontiers  of  the  State  concerned,  on  goods  imported  and 
exported  under  the  general  conditions  of  the  legislation  of  this  State.  All  the  facilities  which 
may  be  accorded,  by  the  High  Contracting  Parties,  on  other  land  or  water  routes,  or  in  (ithf  r 
ports,  for  tlie  imports  and  exports  of  goods,  shall  be  equally  accorded  to  imports  and  exports 
under  the  same  conditions  by  the  navigable  waterway  and  the  ports  referred  to  above. 

That  is  Article  8.  The  eight  or  ten  persons  who  have  just  met  are  in  absolute 
agreement  as  regards  four  of  these  paragraphs.  1  liiiiik  that  they  have  taken  into 
account  all  the  observations  made  at  the  meeting  on  Saturday  afternoon,  and  we  shall 
therefore  have  no  difficulty  in  voting  on  these  four  paragraj)hs. 

There  remains  paragraph  4,  which  satisfies  the  Roumanian  and  Serbian  Delegations. 
These  Delegations  desire  to  safeguard  the  economic  interests  of  any  country  menaced 
by  systematically  unfair  methods  on  the  part  of  a  foreign  shipping  firm.  On  this 
point  the  British  Delegate,  General  Mance,  reminded  us  that  an  amendment  based  upon 
the  same  idea,  but  applicable  to  a  totally  different  subject,  was  submitted  by  the 
Brazilian  Delegation  during  the  discussion  of  the  Transit  Convention.  He  considered 
that  the  question  might  finally  be  solved  if  it  were  considered  as  a  whole,  with  the  inten- 
tion of  reconciling  the  views  of  the  Committee  to  which  we  belong  with  those  of  the  Sub- 
Committee  appointed  by  the  Transit  Committee  to  study  the  Brazilian  amendment. 
It  is  of  course  for  the  present  Committee  to  decide  upon  this  point,  because  I  think,  as 
was  said  just  now,  that  paragraph  4  completely  satisfies  all  the  delegations,  in  view 
of  the  fact  that  we  are  dealing  mainly  with  systematically  unfair  methods  which  no 
one  can  defend,  and  which  should  therefore  be  abolished  in  order  to  safeguard  the  econo- 
mic interests  of  all  the  nations  represented  here. 

The  CHAIRMAN  (speaking  in  French).  —  If  there  is  no  objection  we  will  consider 
this  article  as  adopted,  except  paragraph  4,  which  is  reserved,  and  as  General  Mance 
recommends,  we  will  pass  to  the  discussion  of  Article  9  (1). 


DISCUSSION  OF  ARTICLE  9 

We  will  now  discuss  Article  9,  which  reads  as  follows  : — 

Article  9 
Works  for  Upkeep  and  Improvement. 

In  default  of  any  special  organisation  or  agreements  for  the  upkeep  and  improvement  of 
an  international  waterway,  each  of  the  riparian  States  is  bound  to  abstain  from  any  action 
likely  to  impede  navigation,  and  also  to  take  suitable  measures  to  remove  any  obstructions 
and  dangers  to  navigation,  and  to  carry  out  the  works  necessary-  for  the  upkeep  of  the  water- 
way, or  to  permit  their  execution  subject  to  an  allocation  of  expenses  between  the  States 
concerned,  proportionate  to  their  respective  interest  in  the  said  works. 

Should  the  States  making  the  demand  olYer  to  defray  the  cost,  each  riparian  State  is 
likewise  bound,  in  the  samie  conditions,  and  in  the  absence  of  valid  reasons  to  the  contrary, 
based  on  interests  other  than  those  of  navigation,  such  as  in  particular  the  maintenance  of 
the  normal  hydraulic  conditions,  the  needs  of  irrigation  or  of  utilisation  of  hydraulic  power, 
to  carry  out  or  cause  to  be  carried  out  any  works  for  the  improvement  of  the  waterway. 

The  stipulations  of  this  article  may  not  be  invoked  against  a  riparian  State  in  any  case 
in  which  such  State  can  prove  that  it  is  acting  or  has  acted  with  the  unanimous  consent  of 
all  States  riparians  of  the  international  waterway,  or  represented  on  the  International  Com- 
mission for  this  waterway,  if  one  exists. 

M.  ALVAREZ  (Chile;  speaking  in  French).  —  With  the  provisions  of  ArticlesOand 
10  we  enter  into  the  very  heart  of  the  problem  of  free  navigation  on  international  rivers. 
And  to-day  the  truth  of  what  I  had  the  honour  of  telling  you  some  days  ago,  when  we 
were  discussing  Article  1  of  the  Draft,  appears  in  its  full  light.  We  shall  make  little 
progress  with  the  definition  of  international  rivers  if  we  do  not  at  the  same  time  estab- 
lish a  classification  of  these  rivers  with  a  view  to  determining  the  regime  to  which 
they  are  to  be  subjected,  and  especially  the  rights  and  duties  of  riparian  States.     In 


(1)  For  adoption  of  this  paragraph.  See  p.  173. 
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the  brief  statement  which  i  tiicn  suliniilted  to  you,  I  laid  stress  on  the  essential  differ- 
ences which  exist  in  every  respect  between  the  rivers  of  Europe  and  those  of  Latin 
America.  The  effect  of  these  differences  is  that,  whereas  European  rivers  are  of  primayr 
importance  as  routes  of  communication  and  commercial  arteries  of  a  truly  universal 
character,  the  rivers  of  Latin  America  do  not  form  easy  routes  of  communication,  nor 
are  they  commercial  arteries  of  primary  importance.  They  only  concern  a  limited 
number  of  States, — the  riparians.  And  I  drew  the  conclusion  that  if  a  similar  principle 
of  freedom  of  navigation  were  to  be  applied  to  all  rivers,  it  would  not  be  the  same 
in  respect  of  the  regime  of  these  rivers.  A  threefold  distinction  would  have  to 
be  made. 

Unfortunately  Article  9  of  the  Draft  submitted  to  us  for  consideration  does  not  take 
these  essential  differences  into  account .  The  provisions  of  this  article  are  quite  suitable 
and  desirable  for  the  great  rivers  of  Europe,  but  they  cannot  be  accepted  for  those  of 
Latin  America.  Let  us  take  a  single  instance, — that  of  the  works  to  be  carried  out  to 
facilitate  navigation.  On  most  rivers  of  Latin  America  such  works  are  almost  impos- 
sible of  execution;  in  any  case  this  could  only  be  done  at  enormous  expense  and  after 
many  years.  The  States  concerned  in  navigation,  which  desire  to  make  use  of  the 
powers  conferred  under  Article  9  in  order  to  carry  out  the  works  themselves,  would  be 
obliged  to  occupy  a  considerable  portion  of  the  banks  of  these  rivers  and  to 
erect  great  installations,  to  provide  shelter  for  thousands  of  workmen  and  to  arrange 
for  all  the  necessary  adjuncts  of  such  undertakings.  Police  and  many  other  necessary 
services,  indispensable  for  the  carrying  out  of  such  works,  would  have  to  be  organised. 
These  enormous  undertakings  may  be  compared  with  those  carried  out  by  the  United 
States  in  building  the  Panama  Canal.  I  am  not  exaggerating  when  I  tell  you  that  in 
many  instances  it  would  be  necessary  in  the  first  place  literally  to  colonise  the  region 
before  beginning  the  work.  Do  you  think,  therefore,  that  it  is  either  possible  or  desi- 
rable to  impose  on  the  riparian  States  of  these  rivers  the  obligation  to  bear  such  a  bur- 
den, without  their  consent,  and  also  without  their  possessing  effective  means  of  control? 
This  would  ensue  were  Article  9  to  be  applied  in  all  its  rigour.  There  is  no  need  to 
press  the  point  further.  What  I  have  said  of  the  work  to  be  done  to  facilitate  naviga- 
tion also  applies  to  many  other  questions.  Article  9  of  the  Draft  must  therefore  be 
amended  in  such  a  way  as  to  give  complete  satisfaction  to  all  the  States  of  the  New 
World. 

Allow  me  to  tell  you  once  again  that  my  country,  Chile,  is  not  specially  concerned 
in  river  navigation;  it  is  a  country  without  navigable  rivers,  whether  national  or  inter- 
national, and  all  our  trade  is  carried  on  by  sea  or  rail.  But  if  the  Chilian  Delegation  is 
specially  interested  in  the  Convention  which  we  are  examining,  it  is  because  it  desires 
continental  solidarity.  It  is  because  this  question  is  of  great  importance  to  our  sister 
republics  that  we  are  thus  raise  our  voice  in  support  of  it,  without  passion  or  prejudice, 
hut  merely  in  a  spirit  of  justice  and  fraternity. 

1  also  desire  to  say  that  the  Latin  American  States  have  come  to  this  Conference — 
as  they  have  come  to  all  other  world-conferences — with  the  ardent  desire  to  co-operate, 
in  order  that  the  bonds  uniting  all  the  countries  of  the  world  may  be  drawn  ever  closer, 
for  they  are  essentially  progressive  countries  which  are  inspired  by  a  spirit  of  progress 
and  justice.  This  spirit  is  derived  from  the  twofold  originof  which  they  are  so  proud. — 
our  Mother-Country,  Spain,  and  our  intellectual  Mother,  France. 

Hut,  whilst  the  Latin-American  States  desire  to  continue  to  live  on  increasingly 
intimate  terms  with  all  the  countries  of  the  world,  and  especially  with  those  of  Europe, 
they  wish  a  distinction  to  be  made  when  necessary  between  the  various  continvnis: 
that  is  to  say,  they  wish  the  special  problems  and  conditions  of  each  continent  to  be 
taken  into  consideration  in  all  legal  settlements.  Full  satisfaction  has  been  given  to 
this  desire  by  the  Barcelona  Conference.  After  a  long  and  interesting  discussion  on 
Article  10  of  the  Draft  Convention  on  Freedom  of  Transit,  the  Conference  has  estab- 
ilshedt  he  fundamental  principle  which  consists  in  differentiating  between  cotitincnts, 
and  even  between  regions,  when  circumstances  so  require.  Only  by  drawing  these  dis- 
tinctions can  the  foundations  of  co-operation  between  States  be  well  and  truly 
laid,  because  each  continent  can  then  put  forth  its  utmost  effort  to  reach  the  desired 
goal.  Itisfromthecombinalionof  all  these  partial  but  harmonious  acts  of  co-operation 
that  true  universal  co-operation  will  result. 
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The  new  international  law  must  not  l)e  built  on  a  basis  of  rigid  uniformity  of  laws, — 
it  must  be  founded  on  distinctions — I  say  dislinrtions  and  not  npjiosition — \\hpthpr 
continental,  regional  or  even  national.  Above  all,  the  conditions,  problems  and  doc- 
trines of  the  New  World  must  be  brought  into  bold  relief, — in  a  word,  all  that  consti- 
tutes what  is  called  American  international  law,  a  law  which  is  not  parlicularist,  or  in 
opposition  to  world  international  law,  but  which  tends  rather  to  present  the  latter  in  its 
true  aspect.  The  need  for  this  new  development  is  imperative.  There  was  founded 
recently  at  Paris,  under  the  patronage  of  the  great  centres  of  science  and  of  person- 
alities from  various  countries  of  both  continents,  an  Institute  for  the  Higher  Stndij  oj 
International  Law  or  International  School  of  International  Law.  which  will  be  solemnly 
inaugurated,  at  the  end  of  this  month  by  the  President  of  the  French  Republic.  It  is 
from  this  new  angle  that  the  new  School  proposes  to  study  international  law. 

In  conclusion,  I  venture  to  point  out  once  more  that  the  present  text  of  Article  9 — 
a  provision  which  lies  at  the  noot  of  the  whole  question — is  not  calculated  to  meet 
with  the  approval  of  the  Latin  States  of  the  New  World.  It  was  with  a  view  to 
changing  this  state  of  aflairs  that  I  submitted  for  your  consideration  the  ideas  which 
I  expressed  during  the  general  discussion.  The  Chilian  Delegation  would  be  most 
happy  if  its  efforts  succeeded  in  throwing  some  light  on  the  question  of  the  rights 
and  duties  of  riparian  States  on  international  rivers.  I  will  conclude  by  proposing 
that,  in  view  of  its  close  connection  with  Article  1,  this  article  be  referred  to  the 
consideration  of  the  same  Sub-Committee,  and  that  two  other  members,  chosen  from 
the  States  of  Latin  America,  be  added  to  this  Sub-Committee. 

M.  VELASQUEZ  (Paraguay,  speaking  in  French).  —  I  will  not  occupy  the  time  of 
the  Committee  for  more  than  a  few  moments.  The  reasons  which  lead  me  to  submit 
my  proposed  amendments  to  Article  9  are  practical  ones  which  this  Assembly  will.  I 
hope,  easily  appreciate.  After  conversations  with  several  of  my  South  American 
colleagues,  I  have  drawn  up  these  amendments  as  follows  : 

Delete  in  the  first  paragraph  from  the  words  :  and  also  to  take...  to  the  end  ; 

Delete  in  the  second  paragraph  the  words  in  the  same  conditions ; 

Delete  in  the  second  paragraph  the  words  should  the  States...  defray  the  cost  and  from  the 
words  to  carry  out  to  the  end,  and  substitute  for  them  the  words  :  to  cause  to  be  carried  out 
without  detriment  to  its  sovereignty  or  its  rights  of  control  and  administration  all  works  for  the 
impro^'ement  of  the  waterway,  should  other  riparian  States  making  the  demand  offer  to  defray 
the  cost. 

The  obligations  imposed  on  riparian  States  by  Article  9  in  its  present  form — obli- 
gations which,  I  find,  are  still  more  clearly  and  precisely  emphasised  in  the  amendment 
proposed  by  the  French  Delegation — are,  in  my  opinion,  excessive,  and  I  can  assure 
you  that  their  fulfilment  is  beyond  the  power  of  those  countries  of  South  America  which, 
like  my  own,  are  surrounded  or  crossed  from  one  end  to  the  other  by  international 
waterways.  Imagine  to  yourself  hundreds  and  thousands  of  kilometres  of  river  which 
must  be  supervised,  maintained  and  improved  by  the  riparian  States,  in  order  to  ful- 
fd  the  conditions  imposed  by  the  article  which  we  are  considering.  It  is  of  course  in 
the  interests  of  each  country  to  make  every  effort  to  render  accessible  to  navigation 
those  waterways  by  which  it  establishes  communication  with  the  rest  of  the  world,  by 
which  its  commerce  is  carried  on  and  by  which  it  receives  the  most  potent  contribu- 
tions to  its  prosperity  and  progress,  and  I  can  assure  you  that  Paraguay  has  at  all  times 
devoted  all  her  care  and  resources  to  the  reaHsation  of  this  ideal.  But  how  can  you  expect 
Paraguay  to  undertake  such  extensive  work  when  you  remember  that  her  population 
does  not  exceed  one  million  for  an  area  of  445  thousand  square  kilometres,  and  that 
she  is,  as  1  have  said,  surrounded  on  almost  every  side  and  traversed  throughout  her 
entire  extent  from  north  to  south  by  international  rivers  ?  As  a  distinguished  Member 
of  this  Conference  has  already  pointed  out,  countries  in  which  such  conditions  exist — 
and  there  are  many  of  them  in  America — cannot  be  expected  to  provide  anything 
more  than  those  means  of  transit  and  communications  which  in  present  circum- 
stances lie  within  their  power;  and  this  so  long  as  they  cannot  improve  them  through 
their  own  initiative  and  from  their  own  resources.  You  will  thus  understand  the 
risk  entailed  for  a  country  whose  conditions  are  as  I  have  described,  when  it 
undertakes    the    engagements    involved    under    Article    9.     I    for    my   part   could 
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not  undortokp  this  in  tlio  numc  nf  my  cnnnlry,  wliirli  is  aocustoined  lo  fuUil 
to  the  utmost  the  international  duties  lo  whicii  it  has  agreed.  It  has  been  said 
liere  more  than  once  that  we  must  enter  tlie  world  of  reality  and  consider  all  that  is 
connected  with  our  work  from  a  practical  point  of  view,  in  order  to  avoid  drawning  up  a 
Convention  which  would  not  be  accepted  by  our  Governments  or  Parliaments;  we  must 
|)repare  a  Convention  which  will  command  the  acceptance  of  every  State  and  wliich, 
when  put  into  force,  will  satisfy  and  hcnefit  every  nation.  I  f  herefore  beg  you  to  ex- 
tend your  support  to  the  amendments  which  1  have  llic  honour  to  submit  to  you.  in 
order  to  render  clearer  the  changes  which  I  propose  to  introduce,  i  venture  to  read 
Article  9  as  it  would  appear  if  these  changes  were  introduced  into  it  : — 

Article  9 
Works  for  Upkeep  and  Improvement. 

In  default  of  any  special  organisatiim  or  agreements  for  the  upkeep  and  improvement  of 
an  international  waterway,  each  of  the  riparian  States  is  bound  to  abstain  from  any  action 
likely  to  impede  navigation. 

Each  riparian  State  is  likewise  bound,  in  tlic  absence  of  valid  reasons  to  the  contrary 
based  on  interests  other  than  those  of  navigation,  such  as,  in  particular,  the  maintenance  of 
the  normal  hydraulic  conditions,  the  needs  of  irrigation  or  the  utilisation  of  hydraulic  power, 
to  cause  to  be  carried  out,  without  detriment  to  its  sovereignty  or  its  rights  of  control  and 
administration,  any  works  for  the  improvement  of  the  waterway,  should  other  riparian  States 
making  the  demand  offer  to  defray  the  cost. 

The  last  paragraph  would  remain  as  drafted.  We  have  before  us  one  of  those  typi- 
cal instances  referred  to  by  the  rejiresentative  of  Chile,  in  which  account  will  have  to 
be  taken  of  the  possibihlies  and  needs  of  the  different  continents  or  even  of  certain 
given  regions.  1  fully  realise  that  my  amendments  may  be  found  somewhat  too  dras- 
tic, and  I  should  like  to  say  that  I  am  quite  prepared  to  accept  a  less  radical  version 
so  long  as  it  safeguards  the  principles  which  1  have  stated. 

.M.LELY  (Netherlands;  speaking  in  Frencii)(i).  —  Nextto  Articles  2  and  3,  Article  9 
appears  to  me  the  most  important  in  the  Convention.  This  article  regulates  upkeep 
and  improvement  in  such  a  way  that  any  riparian  State  is  bound  in  the  first  place  to 
carry  out  all  work  necessary  to  the  upkeep  of  the  waterway.  I  have  no  objection  to 
that,  but  the  article  also  declares  that  evejy  State  is  further  bound  to  carry  out  all 
improvements  whenever  the  States  which  call  for  then  oiler  to  bear  the  cost  of  the 
work.  This  goes  too  far.  No  sovereign  State  can  be  compelled,  in  the  absence  of 
any  special  organisation  or  special  agreement,  to  carry  out  works  of  such  magnitude 
as  these,  even  if  it  is  not  to  bear  the  cost,  and  this  is  above  all  impossible  in  a 
country  such  as  ours,  where  the  effect  of  works  connected  with  waterways  is  in  many 
respects  so  far-reaching  that  a  question  of  this  kind  cannot  possibly  be  decided  in  a 
general  fashion  in  this  Convention. 

1  am  not  forgetting  that  this  obligation  applies  only  in  the  absence  of  valid  reasons 
to  the  contrary  based  on  special  interests,  but  the  interests  of  navigation  will  not  be 
admitted  as  valid  reasons  to  the  contrary.  It  is  thought,  apparently,  t  hat  a  State  might 
refuse  to  carry  out  such  works  for  fear  of  inlornational  competition.  Hut  there  am  also 
interests  of  another  kind  connected  with  navigation, — for  exam})lp,  works  of  improve- 
ment may  have  a  prejudicial  effect  on  the  operations  of  part  of  the  existing  shipping. 
This  appears  somewhat  contradictory,  but  is  really  quite  possible.  We  have  an  example 
of  it  in  our  own  country;  the  Waal,  the  principal  branch  of  the  Rhine,  is  now  at  least 
tlu'ee  uuHres  deep  at  normal  low  water.  This  result  has  been  attained  by  decreasing 
the  width  of  the  river  by  means  of  dykes.  If  these  dykes  were  extended  it  would  be 
possible  to  deepen  the  river  still  more,  but  on  the  other  hand  an  excessive  extension 
of  the  dykes  would  render  the  river  too  narrow,  not  only  for  steamers,  but  also  for 
trains  of  boats  in  tow,  and  for  sailing-vessels.  This  is  an  example— and  not  a 
mere  theoretical  one — where  some  of  the  shipping  interests  oppose  improvements. 


(1)  The  text  of  tho  amendment  ot  tlic  Netherlands  Delegation  reads  as  follows  ; 

"Omit  in  .Vrticle  9,  paragraph  \,  the  words  :  or  lo  pcniiil  ilicir  exenuion  subject  to  an  allocation  of 
expenses  between  the  States  concerned,  proportionate  to  their  respective  interests  in  the  saiil  tforks,  and 
word  Article  9,  paragraph  2,  as  follows  :  The  improvement  of  the  watenvay  may  be  the  subject  of  special 

Convrnlirins. 

NAVIOABLC    WATERWAYS  ^^ 
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My  chief  objection  lo  the  article  is  that  a  riparian  State  will  ho  ohliged  to  allow  works 
to  be  carried  out  by  another  State,  for  purposes  cither  of  ujikeep  or  improvement  of  the 
waterway.  This  obligation  appears  to  me  incompatible  with  the  responsibihty  and 
sovereignty  of  a  State.  In  a  country  such  as  ours,  the  carrying  out  of  works  on  a 
waterway  is  not  merely  a  question  of  expense,  but  also  of  responsibility,  other  interests 
are  involved,  such  as  the  safety  of  dykes  and  the  regulation  of  the  water-flow.  As 
regards  the  question  of  sovereignty,  let  us  suppose,  for  examj)le,  that  a  State  wishes 
to  dredge  or  improve  one  of  the  branches  of  the  Rhine  in  the  Netherlands,  and  that 
this  branch  is  at  present  used  only  for  a  trifling  amount  of  navigation;  the  Netherlands 
would  be  so  little  concerned  in  this  improvement  that  they  would  consider  it  needless. 
Would  they  have  to  allow  any  State  to  come  into  the  Netherlands  with  its  workmen, 
drainage  materials,  vessels  and  barges  to  take  possession  of  the  necessary  territory, — 
without  expropriation  and  regardless  of  the  laws  of  the  State?  It  seems  to  me  that  such 
action  might  be  possible  in  a  no-man's-land  or  in  the  desert,  but  that  in  an  organised 
State  it  would  not  be  compatible  with  the  sovereignty  of  the  State  concerned  if  it  were 
obliged  to  allow  works  of  this  kind  to  be  carried  out  without  its  consent.  This  is  a 
question  of  such  importance  from  the  point  of  view  of  the  sovereignty  of  States, 
that,  in  the  absence  of  instructions  to  the  contrary  from  my  Government,  I  shall 
be  obliged  to  refrain  from  signing  any  Convention  which  contains  an  obligation  on  our 
State  to  allow  another  State  the  right  to  carry  out  works  on  its  territory. 

M.  PLANAS  SUAREZ  (Venezuela;  speaking  in  French).  —  Although  I  gave  a 
very  clear  account  of  the  policy  of  Venezuela  as  regards  the  rivers  which  exist  in  her 
territory,  or  cross  it,  I  should  like  to  state  formally  once  more  that  Article  9  in  its 
present  form  is  unacceptable  from  every  point  of  view.  Its  place  must  be  taken  by 
another  or  by  several  other  articles. 

The  question  with  which  Article  9  deals  is  of  a  fundamental  nature,  and  cannot 
be  made  merely  the  subject  of  an  explanation  or  of  individual  interpretations.  It  must 
be  drafted  anew,  and  the  exact  position  of  the  riparian  States  of  a  river  on  which  works 
of  upkeep  and  improvement  are  to  be  carried  out  must  be  made  perfectly  clear.  In 
the  first  place,  the  right  of  independence  of  States  must  be  proclaimed,  their  sove- 
reignty must  be  safeguarded  and  their  administrative  autonomy  and  economic  life 
must  in  no  way  be  interfered  with.  The  scope  of  Article  9  is  so  wide,  and  I  may  say 
so  dangerous,  that  if  unrestricted  freedom  were  allowed,  all  that  is  most  dear  to  the 
existence  of  any  people  would  gradually  disappear, — independence,  autonomy,  free- 
dom— qualities  which  are  founded  not  on  selfish  utilitarianism,  but  on  tlie  eternally  noble 
principle  of  right  and  of  perfect  equity.  The  strong  can  always  be  great  and  generous, 
because  the  weak  ask  for  nothing  more  than  respect  for  their  independence  and  sove- 
reignty, and  for  this  reason  we  must  not  forget  the  old  Latin  saying  vigilantibus  jura 
subveniunt  non  dormientibus ;  that  is  to  say,  the  law  helps  those  who  guard  their  interests 
themselves  and  not  those  who  neglect  them.  After  all,  weakness  is  not  a  crime.  The 
spirit  of  co-operation  has  extended  over  the  whole  world,  and  my  country,  which, 
together  with  all  the  States  of  Latin  America,  forms  one  single  family  of  nations,  has 
always  been  associated  with  these  admirable  ideas  of  liberty,  justice  and  liberality, 
which  have  aided  so  materially  in  the  development  of  the  economic  life  of  all  peoples 
and  the  moral  intercourse  of  nations. 

But  if  a  better  and  wider  co-operation  is  to  be  attained,  and  if  this  co-operation 
is  to  be  far-reaching,  useful,  continuous  and  progressive,  we  must,  in  my  view,  take 
into  consideration  the  special  circumstances  of  each  country  and  also  of  each  continent. 
If  we  try  to  advance  further  we  shall  be  faced  with  all  kinds  of  insurmountable  diffi- 
culties. We,  the  republics  of  America,  with  our  broad  spirit  of  freedom  and  generosity, 
have  studied  not  only  the  problems  that  are  before  this  Conference,  but  many  others 
also  in  pan-American  Conferences,  pan-American  scientific  congresses,  pan-American 
commercial  and  financial  Conferences,  and,  quiterecently  in  the  Supreme  International 
Commission  for  Uniform  Legislation,  which  is  now  a  permanent  organisation  in  every 
country  of  America.  We  have  thus  succeeded  in  creating  a  code  of  rules,  an 
American  system  of  public  law,  and  also  an  American  code  of  international  law;  these 
are  in  no  way  opposed  to  the  universal  principles  of  law,- — in  them,  in  the  widest  sense 
of  liberty  and  equity,  the  problems  sui  generis  of  the  American  continent  have  been 
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taken  into  account.  But  in  spite  of  all,  we  have  not  yet  succeeded  in  forming  a  uniform 
system  of  law,  and  we  Americans  must  always  make  allowance  for  this.  Uniformity 
is  not  always  either  possible  or  desirable;  il  is  essential  that  account  should  be 
taken  of  the  peculiar  situation  of  each  country,  and  the  system  we  have  adopted  is 
perhaps  the  most  practical  one. 

The  laws  of  each  State  are  the  result  of  its  individual  geographical  situation,  and  of 
the  habits  and  customs  of  its  people,  'these  laws  are  indeed  tlie  practical  outcome 
of  the  most  noble  and  lofty  aspirations  of  each  society,  and  the  sole  desire  of  the  Amer- 
ican peoples  is  to  possess  the  highest  form  of  civilisation,  and  to  achieve  the  greatest 
possible  progress.  My  own  country,  Venezuela,  will  be  happy,  not  only  to  accede 
to,  but  also  to  co-operate  in,  any  work  of  civilisation  and  freedom,  but  such  a  task 
must  bo  founded  on  a  basis  of  equity,  and  must  not  be  beyond  her  powers;  and, 
above  all,  her  right  of  sovereignty  and  absolute  administrative  autonomy  must  be 
respected. 

I  cannot  accept  anything  which  would  tend  to  contravene  these  principles,  and 
mast  therefore  refrain  from  submitting  any  form  of  wording  whatever,  either  for 
Article  1  or  for  Article  9;  I  am  confident  that  this  Committee  will  find  a  means  of 
offering  us  a  text  which  will  really  be  founded  on  a  true  spirit  of  freedom  and  equity, 
and  which  can  truly  establish  a  new  international  life,  inspired  only  by  noble  and  just 
ideas;  it  must  not  be  forgotten  that  law  and  justice  are  necessary  for  all.  As  a 
jurist  and  an  optimist  1  cannot  but  continue  to  repeat  to  myself  the  saying  of 
Montesquieu  :  le  droit  sera  an  jour  le  souverain  du  monde. 

M.  VALLOTTON  (Switzerland;  speaking  in  French).  —  I  have  the  honour  to  pro- 
pose an  amendment  which  also  takes  into  account  some  observations — in  my  view 
very  important  ones — which  were  made  on  the  subject  of  certain  amendments.  1  have 
already  stated  the  reasons  for  which  I  think  that  it  was  as  the  result  of  a  regrettable 
misunderstanding  on  the  part  of  the  various  speakers  that  the  examination  of  the 
matters  which  are  again  being  raised  to-day  in  connection  with  Article  9  (to  which 
they  more  rightly  belong)  was  introduced  into  the  discussion  of  Article  1 .  We  desire 
conciliation,  and  we  must  therefore  take  into  account  a  certain  lack  of  elasticity  in  the 
obligations  provided  for  under  Article  9  of  the  Green  Book.  M.  Hostie  will  shortly 
explain,  with  his  customary  lucidity,  what  are  the  scope  and  range  of  action  of  the  three 
paragraphs  of  Article  9.  I  have  no  wish  to  forestall  his  statement,  but  1  should  like 
to  draw  your  attention  to  the  fact  that  it  would  be  desirable  for  us  to  discuss  these 
three  paragraphs  separately.  The  first  one  deals  with  obligations  regarding  upkeep; 
the  second  refers  to  questions  of  improvement,  and  the  third  is  a  kind  of  safety-valve 
proposed  by  the  various  colonial  countries.  I  hope  you  will  excuse  me  for  submitting 
my  amendment  at  the  last  moment,  but  I  do  so  as  the  result  of  the  S|)eeches  which 
have  just  been  made.  I  do  not  claim  to  be  giving  a  definitive  text,  but  merely  to  be 
submitting  the  idea  to  you.  We  propose  to  add  after  paragraph  1  a  second  paragraph 
to  the  following  efTect  : — 

The  extent  of  the  obligation  f(ir  upkimp  shall  also  be  determined  having  regard  to  the 
degree  of  economic  development  and  to  the  geographical  and  political  conditions 

It  was  the  Brazilian  Delegate  who  proposed  lo  add  political  conditions,  but  1  do 
not  lay  any  special  weight  on  this, 

of  the  countries  for  which  a  particular  section  of  the  waterway  provides  an  outlet  to 

the  sea  and  also  having  regard  to  the  interest  of  the  country  traversed  by  this  particular 
navigable  section 

Ill  my  vi(  w-  this  would  imbue  paragraph  1,  rigid  as  it  is,  with  the  elasticity  required 
by  those  Stales  which  have  new  and  undevelojied  territories  and  which  do  not  wish 
to  be  burdened  with  obligations  regarding  upkeep,  beyond  what  is  re(|uired  for  com- 
munications in  these  regions. 

.\l.  SEELIGER  (Germany;  speaking  in  French).  —  As  several  of  the  speakers  have 
pointed  out,  the  terms  of  this  article  raise  a  problem  of  the  highest  importance,  because 
we  are  faced  here  with  the  antagonism  arising  between  riparian  States  and  those 
interested  in  the  use  of  internalional  naviijable  waterwavs.     1    mighl  say  Mini   in  the 
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discussions  whiili  have  taken  place  (ui  Ihe  subject  of  the  Dannlic  and  I  he  I^lhe,  no 
solution  has  yet  been  found  for  the  question  of  works  to  be  carried  nut,  and  it  is  there- 
fore essential  for  the  Conference  to  find  some  means  which  will  satisfy  all,  because  it 
is  on  the  ideas  expressed  by  the  Conference  that  the  special  acts  which  are  to  be  drawn 
up  will  probably  be  based. 

This  article  states  in  the  first  place  that  the  riparian  States  of  an  international 
navigable  waterway  shall  undertake  to  carry  out  all  works  of  upkeep,  that  is  to  say, 
those  which  are  necessary  to  maintain  the  river  in  its  existing  state  of  navigability. 
1  think  that  all  will  agree  to  this.  A  river  is  a  gift  of  nature,  and  it  is  the  duty  of 
those  vvho  enjoy  the  fruits  of  this  gift  of  nature  to  maintain  it  in  the  state  in  which 
they  receive  it.  But  in  addition  it  is  desired  to  compel  these  States  to  carry  out  works 
necessary  for  improvement.  Tliat  is  the  first  difficulty,  because  opinions  will  vary 
as  to  what  is  necessary  for  improvement.  We  may  go  further  and  say  that  if  conflict- 
ing opinions  arise,  the  States  concerned  may  compel  the  other  State  to  allow  works 
to  be  carried  out  which  it  does  not  desire.  I  think,  with  the  Netherlands  Delegate, 
that  this  is  out  of  the  question  for  any  self-respecting  State.  If  a  State  thought  that  it 
was  in  its  own  interests  that  certain  works  should  not  be  carried  out  on  its  territory, 
it  is  out  of  the  question  that  it  should  be  compelled  to  carry  them  out.  Some  means 
must  be  found  to  satisfy  all  interests.  I  have  no  wish  to  enter  into  details,  but  I  venture 
to  make  a  suggestion.  In  my  opinion  what  is  needed  is  an  impartial  tribunal  to 
settle  disputes  of  this  kind.  We  cannot  solve  the  question  of  Article  9  without  at  the 
same  time  solving  that  of  the  settlement  of  disputes.  It  would  be  better  for  a  State 
to  undertake  to  carry  out  an  award  resulting  from  arbitration  than  to  undertake  to 
allow  works  to  be  carried  out  on  its  own  territory  by  another  State.  Take  any  inter- 
national river  whatever.  The  international  Commission  considers  certain  works 
necessary  on  the  territory  of  one  of  the  riparian  States.  The  riparian  State  refuses. 
Is  it  possible  for  the  Commission  to  give  a  final  decision  on  this  case?  No,  there  may 
be  conflicting  opinions.  Then  the  matter  must  be  brought  before  an  arbitration  tri- 
bunal composed  of  other  States  which  have  no  special  interests  on  the  river.  I  think, 
therefore,  that  if  we  wish  to  find  a  solution  for  this  weighty  problem  we  must  begin  by 
solving  the  question  of  the  settlement  of  disputes. 

M.  HOSTIE  (speaking  in  French).  —  I  have  no  intention  of  detaining  the  Com- 
mittee for  long.  M.  Alvarez  has  made  a  suggestion  which  I  consider  very  practical; 
it  is  to  refer  the  whole  question  of  Article  9  to  the  Sub-Committee  which  is  considering 
Article  1.  I  am  convinced  that  it  is  impossible  to  arrive  at  an  adequate  solution  to 
Article  1  without  having  first  considered  the  difficulties  to  which  Article  9  gives  rise, 
and  vice,  versa.     I  therefore  give  my  whole-hearted  support  to  M.  Alvarez'  proposal. 

I  have  only  one  word  to  add.  Even  at  Paris  the  Commission  of  Enquiry  did  not 
omit  to  consider  the  possibly  very  different  range  of  the  obligation  contained  in 
Article  10,  according  to  the  stage  of  economic  development  of  the  regions  crossed  by 
different  waterways.  It  is  obvious  that  this  obligation  cannot  be  the  same  for  the 
vast  and  as  yet  unexplored  rivers  of  Central  Africa  as  for  the  rivers  of  Europe,  or  for 
certain  rivers  in  America  and  certain  other  rivers  in  the  same  continent.  1  think, 
therefore,  that  there  is  a  very  considerable  element  of  truth  in  the  idea  advanced  by 
M.  Alvarez.  ,  On  this  subject  M.  Vallotton,  too,  has  given  us  some  very  valuable  hints. 

As  regards  M.  Lely's  standpoint,  1  only  wish  to  point  out  to  him  that  paragraph  2 
of  Article  9  makes  no  mention  of  the  interests  of  navigation,  for  the  reason  that,  if 
an  improvement  were  contrary  to  the  interests  of  navigation,  it  would  cease  to  be  an 
improvement.  If,  for  example,  a  waterway  were  deepened  in  siich  a  way  as  to  become 
harmful  to  navigation  as  a  whole,  it  is  obvious  that  this  would  not  constitute  a  work 
of  improvement.  There  is  no  fundamental  question  involved  here, — it  is  simply  a 
question  of  definition,  of  terminology.  If  would  be  sufficient  to  add  to  this  list  what 
appeared  to  all  of  us  to  be  self-evident,- — the  interests  of  navigation.  The  funda- 
mental princij)le  raised  in  the  same  paragraph  is  of  a  totally  different  nature,  and 
I  think  that  M.  Lely  in  his  explanation  tended  to  confuse  two  aspects  of  the  question, — • 
the  obligation  to  improve,  which  is  complementary  to  the  obligation  regarding  upkeep, 
and  the  obligation  to  allow  others  to  improve,  which  is  complementary  to  the  obliga- 
tion to  allow  others  to  be  responsible  for  the  upkeep.     For  the  sake  of  argument, 
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I  will  leavo  aside  this  second  point  df  view, — t  lie  alt ilude  of  a  State  which  does  not  fulfil 
the  obligations  under  which  it  is  bound;  I  will  confine  myself  solely  to  placing  before  the 
Commitloo  and  emphasising  the  importance  of  a  problem  which  it  will  have  to  consider 
in  detail, — namely,  whether  a  State  may  decline  any  obligation  to  improve  a  waterway 
passing  tiirough  its  territory,— a  waterway  which  is  perhaps  a  gift  of  nature,  but  which 
constitutes  the  respiratory  organ  of  another  country. 

The  CHAIRMAN  (speaking  in  French).  —  What  M.  Hostie  said  in  the  earlier  part 
of  his  speech  is  exactly  what  1  intended  to  propose.  It  is  a  most  sensible  suggestion. 
The  Committee  has  considered  every  aspect  of  the  question,  and  every  point  of  view 
has  been  pul  before  it.  1  think  that  the  lime  has  now  come  to  refer  this  question  to 
the  Sub-Committee  on  Article  1,  as  these  two  articles  are  so  closely  inter-connected 
as  to  be  inseparable.  1  propose  that  M.  Planas-Suarez,  the  Delegate  of  Venezuela, 
should  be  added  to  the  Sub-Committee  on  Article  1. 

M.  AVRAMOVITCH  (Serb-Croat-Slovene  State;  speaking  in  French).  —  We  have 
some  amendments  to  Article  9.  In  the  first  paragraph  we  ask  you  to  delete  the 
words  from  ur  lo  permit...  to  the  end  of  the  paragraph.  In  paragraph  2  we  propose 
to  omit  the  words  cause  to  be  carried  out. 

The  nature  of  our  request  will  at  once  make  our  point  of  view  clear,  and  I  have  little 
to  add  except  to  express  my  approval  of  M.  Alvarez'  admirable  speech,  and  to  ask 
you  to  take  continental  and  regional  conditions  into  consideration.  1  should  not  like 
to  see  a  Convention  drafted  applying  indiscriminately  to  any  continent.  In  fact, 
M.  Hostie  said  that  even  in  a  single  continent  it  is  impossible  to  compare  rivers  from 
an  international  point  of  view.  I  will  take  an  example  from  that  continent  which 
is  most  often  under  discussion, — Europe.  In  this  continent  we  cannot  prelend  that 
economic,  geographical  and  even  topograjdiical  conditions  are  everywhere  the  same. 
In  the  west  of  Europe,  industry  is  very  highly  developed,  and,  as  a  result,  there  is  an 
extensive  system  of  waterways,  whilst  in  eastern  Europe  countries  are  in  a  more 
backward  state  of  industrial  and  economic  development.  For  this  reason  we  must 
take  into  consideration  interests  other  than  those  of  navigation  properly  so-called, 
such  as  agriculture,  water-power  and  so  forth. 

I  realise,  of  course,  that  we  must  make  an  effort  in  order  to  arrive  at  some  result; 
we  must  sacrifice  something  for  the  general  welfare.  We  are  here  for  that  purpose;  but 
it  would  be  better  lo  make  clear  what  is  the  general  interest,  than  to  impose  it.  What 
I  wish  to  emphasise  is  the  difficulty  attendant  upon  the  obligation  of  causing  works 
to  be  carried  out.  I  would  beg  the  Conference  to  reflect  well  upon  the  impossibility 
for  a  State  of  allowing  works  to  be  carried  out  on  its  own  territory.  This  might  lead 
anywhere.  M.  Vallotton  has  suggested  a  very  elastic  formula;  if  he  can  delete 
fi'om  it  the  words  cause  to  be  carried  out,  we  should  all  be  in  agreement.  M.  Seeliger 
proposes  to  introduce  arbitration.  I  am  not  a  lawyer  myself,  but  although  I  have 
a  very  great  respect  for  lawyers,  I  doubt  whether  we  should  not  be  introducing  a  new 
element  if  we  called  in  an  arbitrator  upon  matters  of  pure  sovereignty.  If  we  enter 
ujion  this  path,  where  shall  we  stop?  Would  it  be  serving  the  true  interests  of  the 
League  of  Nations  to  ask  it  to  solve  questions  such  as  these,  which  are  perhaps  beyond 
its  strength  ? 

M.  Hostie  defends  Article  9,  but  I  think  he  has^  discovered  a  good  method  in 
projiosing  lo  refer  it  as  a  whole,  in  accordance  with  the  i)roposal  of  the  Venezuelan 
Delegate,  for  I  he  consideration  of  the  Sub-Committee,  which  may  be  able  lo  find  a 
better  wording  and  thus  reconcile  all  opinions.  I^^only  wish  to  point  o\it  that 
M.  Hostie  said  something  which  surprised  me  as  a  practical  man, — he  said  that  we 
might  make  an  experiment  and  see  whether  the  result  is  good  or  bad.  Unfortunately, 
such  experiments  cannot  be  made;  we  cannot  dig  a  canal  of  a  certain  depth  and 
widlh,  costing  perhaps  millions  and  millions,  and  then  say,^ — ''Keally,  now,  we  see  that 
il  was  not  worth  while."  We  may  try  legal  experiments,  as  M.  Lcly  said,  but  we 
cannot  make  practical  ones. 

Then  M.  Hostie  says  :  "Nature  has  given  a  country  its  rivers,  ant!  I  licy  are  also  great 
organs  of  circulation".  The  Roumanian  Delegate  points  out  thai  nature  has  given  us 
many  other  things,  but  favoured  States  are  by  no  means  willing  lo  lend  others  what 
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tliuy  Jiavo  received  from  aaliirc.  You  say,  "J^pt  iis  lake  possession  of  Uiis  property; 
it  is  nature  which  has  given  it  to  us",  but  that  is  as  if,  seeing  a  beautiful  woman,  you 
desired  to  take  from  her  her  beautiful  face.  Nature  has  favoured  her,  and  it  is  she  who 
benefits.  There  are  many  other  kinds  of  natural  wealth  besides  waterways, — tl:cre 
are  waterfalls,  there  is  coal.     Why  do  you  not  want  to  internationalise  these? 

Perhaps  I  havenot  explained  very  clearly  the  elements  which  favour  the  adoption  of 
our  amendment,  but  1  will  ask  you  to  support  it,  because  in  our  view  it  provides  a  formula 
which  will  enable  us  to  come  to  an  understanding  and  to  obviate  various  difTiculties. 

The  CHAIRMAN  (speaking  in  French).  —  M.  Avramovitch's  arguments  will  be 
considered  by  the  Sub-Committee  to  which  I  have  referred,  and  before  which  he  can 
maintain  his  claims. 

M.  ALVAREZ  (Chile;  speaking  in  French).  —  I  will  ask  the  Chairman  to  add  to 
the  list  of  States  represented  on  the  Sub-Committee,  Bolivia,  which  also  possesses  an 
interest  in  the  question. 

M.  REINHARDT  (Austria;  speaking  in  French).  —  I  should  like  to  remind  the 
meeting  that  1  also  had  the  honour  to  submit  an  amendment  to  Article  9,  referring 
to  the  exploitation  of  water-power.  This  question  has  been  referred  to  on  several 
occasions.  It  was  pointed  out  that  the  utilisation  of  water-power  is  a  question  of  the 
utmost  importance,  not  only  from  a  national  but  also  from  an  international  point  of 
view.  A  perusal  of  the  Draft  submitted  to  us  in  the  Green  Book  would  lead  us  to 
suppose  that  all  work  connected  with  the  exploitation  of  water-power  is  completely 
impossible.  In  Article  9  I  read  ...each  of  the...  States  is  bound  to  abstain  from  any  action 
likely  to  impede  navigation...  If  we  relied  upon  that,  we  might  say  that  all  works  are 
prohibited  if  they  have  any  other  aim  than  the  improvement  of  navigation.  A  new 
paragraph  might  be  added  dealing  specially  with  the  exploitation  of  water-power.  In 
these  circumstances  1  venture  to  propose  the  following  amendment  for  the  considera- 
tion of  the  Sub-Committee  : — - 

Alternative  A. 

In  paragraph  1,  delete  the  words  from  to  abstain  from  down  to  and  also.  Substitute  for 
paragraph  2  the  words  : — eacli  riparian  State  sliall  have  tlie  right  to  undertake  {wrks  fur  irrigation, 
the  utilisation  of  hydraulic  power  or  other  common  interests  within  the  limits  of  its  territory, 
provided  that  these  works  do  not  prejudice  the  navigability  of  the  international  waterway. 

Alternative  B 
(if  the  amendment  in  Alternative  A  is  not  adopted). 

In  paragraph  1,  substitute  the  word  navigability  for  navigation. 

M.  MONTARROYOS  (Brazil;  speaking  in  French).  —  I  agree  that  Article  9  should 
be  referred  to  the  Sub-Committee,  but  there  is  one  point  which  it  would,  I  think,  be 
useful  to  settle  now  while  the  Committee  is  sitting,  and  for  this  reason  I  should  like 
to  say  a  few  words.  We  have  seen  from  this  long  discussion  that  there  is  a  kind  of 
conflict  between  two  ideas, — the  necessity  for  works  for  the  upkeep  and  improvement 
of  rivers  on  the  one  hand,  and,  on  the  other,  the  need  to  safeguard  national  sovereign  ty. 
We  have  seen  that  the  opposition  of  the  majority  of  those  who  spoke  against  the  principle 
of  the  preservation  and  upkeep  of  navigation  is  inspired  by  their  anxiety  on  the  score 
of  national  sovereignty.  There  must  obviously  be  limits,  and  we  must  search  well 
for  intermediate  terms  by  which  these  two  standpoints  may  be  reconciled.  1  think 
it  would  not  be  difficult  to  find  some  common  ground  of  agreement,  and  this  again 
will  form  part  of  our  task  of  conciliation. 

I  think  your  attention  should  be  drawn  to  the  following  questions.  Certain  South- 
American  countries  have  signed  f»?erst' treaties  on  the  subject  of  works.  My  South  Amer- 
ican colleagues  have  laid  great  stress  on  the  question  of  sovereignty;  I  myself  was 
among  the  first, ^ — I  did  so  on  the  very  first  day.  1  think  it  would  be  useful  to  i)ut 
before  you  a  statement  of  the  ideas  which  have  been  predominant  since  1856,  in  par- 
ticular in  a  treaty  concluded  between  two  of  the  great  South  American  Republics. 

The  first  point  is  that  each  riparian  State  acknowledges  its  obligation  to  maintain 
and   improve  as   far  as   possible  the  conditions   of   navigability   on   rivers.     South 
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American  countries,  tiierefore,  acknowledge  the  need  to  maintain  and  improve  these 
conditions  as  far  as  possible.  I  will  link  together  these  two  ideas, — maintenance  and 
im])rovement.  Moreover,  this  Convention  adds  that  the  necessary  works  mnst  he 
completed  as  rapidly  as  possible.  Here  again,  the  motive  is  the  desire  to  assure  conti- 
nuity of  navigation.  Finally, — and  this  interest  lug  point  has  been  raised  liy  the 
Netherlands  Oelegate — for  any  inip(U'tant  works  on  a  large  scale  which  may  be  necessary 
it  was  laid  down  in  this  great  South  American  Convention  -the  river  in  question  was 
a  common  one  and  the  works  in\olvc(l  I  lie  lerrilories  of  two  countries — that  these 
works  should  be  carried  out  as  a  result  of  subset] uent  sjjccial  agreements  to  be  con- 
cluded. I  think  that  tliis  possibility  of  subsequent  special  agreements  must  be  taken 
into  account,  and  that  il  would  provide  a  method  of  conciliation.  But  it  will  of 
course  be  understood  that  even  in  adopting  the  principle  of  subsequent  agreements, 
we  must  not  lose  sight  of  the  need  to  reconcile  the  question  of  works  to  be  carried  out 
with  the  idea  of  sovereignty. 

To  my  mind,  when  a  State  allows  works  to  be  carried  out,  it  docs  not  sacrifice  its 
sovereignty.  It  will  not  consent  to  the  work  until  it  has  safeguarded  its  sovereignly. 
Yon  know  that  hydraulic  works  are  very  difficult  to  carry  out,  and  if  the  work  is 
badly  done  the  prosperity  of  a  whole  region  may  be  affected.  In  these  circumstances 
it  is  inconceivable  that  a  State  should  give  its  consent  to  the  State  which  is  to  carry 
out  the  work,  without  previously  arriving  at  an  agreement.  The  two  parties  must 
together  examine  the  sciieme  wliich  is  to  be  executed.  When  this  scheme  has  been 
adopted,  its  control  will  lie  in  th(>  hands  of  the  State  crossed  by  the  waterway,- — • 
the  consenting  State — and  in  order  to  safeguard  national  sovereignty  the  works  will  be 
supervised  by  this  State,  the  one  on  whose  territory  they  are  being  carried  out.  In 
this  way  it  seems  to  me  that  provision  will  have  been  made  for  everything,  national  sove- 
reignty will  have  been  completely  safeguarded  and  no  kind  of  difficulty  can  arise. 

M.  MULLER  (Czecho-Slovakia;  speaking  in  French).  —  We  have  solemnly  pro- 
claimed freedom  of  navigation  on  international  rivers,  but  this  freedom  would  be 
worthless  if  the  possibility  of  navigation  on  the  free  waterway  were  not  maintained 
and  guaranteed;  it  is  precisely  this  which  is  the  aim  of  Article  9. 

My  country,  which  is  situated  on  a  water-parting,  is  by  its  very  nature  interested, — 
and  vitally  interested,  in  this  navigation,  and  it  is  of  capital  importance  for  it  that 
the  downstream  portion, — those  waterways  which  connect  it  with  the  sea,  should  be 
kept  up.  I  must  therefore  declare  that  I  accept  in  principle  the  text  of  Article  9. 
I  do  not  share  the  opinion  of  those  delegations  who  refuse  to  be  bound  to  maintain 
navigability. 

I  should  like  now  to  be  given  an  explanation  of  the  words  at  the  beginning  of  the 
article.  It  says  :  in  default  of  any  special  organisation.  What  is  understood  by  a 
special  organisation?  Is  it  a  special  technical  organisation  of  a  riparian  State  for  the 
purpose  of  maintaining  navigability,  or  does  it  mean  international  Commissions 
appointed  to  administer  international  rivers? 

M.  HOSTIE  (speaking  in  French).  —  It  would  seem  to  have  a  wholly  general  pur])ort, 
and  it  certainly  does  refer  to  Commissions  of  this  kind.  Rut  I  would  not  venture  to  affirm 
that  it  refers  to  Commissions  only.     Other  methods  of  organisation  may  be  discovered. 

M.  MULLER  (Czecho-Slovakia;  speaking  in  French).  —  Then  this  article  does 
not  apply  to  international  rivers  which  are  controlled  by  international  Commissions? 

The  CHAIRMAN  (speaking  in  French).  —  All  these  questions  are  questions  of 
detail  which  we  cannot  consider  here.  I  |)ropose  to  refer  them  for  consideration  to 
the  Sub-Committee  (1). 


(1)  The  following  amendments  to  Article  9  were  also  submitted 
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"Substitute  for  this  article  the  two  following  articles  :  — 

"Article  9.  —Ordinary  works  for  upkeep  and  improvement. --  In  default  of  any  special  organisation 
or  agreement,  each  riparian  State  is  bound  to  carry  out  ordinary  worlc  in  connection  with  tlie  upkee|) 
and    improvement  of  the  channel,  towing-paths  and  installations  and  their  working,  as  also  for 
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DISCUSSION  OF  ARTICLE  10 

We  will  now  consider  Article  10. 

Article  10 
Fiegulalion  of  Navigation. 

Subject  to  any  stipulations  to  the  contrary  contained  in  special  agreements  or  treaties, 
the  administration  of  international  waterways  will  be  exercised  by  each  of  the  riparian  States 
under  whose  sovereignty  or  authority  the  waterway  is  situated.  In  particular,  each  of  the 
said  riparian  States  is  both  entitled  and  hound  to  publish  rules  and  regulations  for  the  navi- 
gation of  the  waterway,  and  to  superintend  their  application.  These  rules  and  regulations 
shall  be  framed  and  applied  in  such  a  manner  as  to  facilitate  freedom  of  navigation  in  the 
conditions  provided  for  in  the  present  Convention.  The  method  of  procedure  for  such 
matters  as  the  instituting  of  proceedings,  prosecutions  and  the  repression  of  acts  committed 
to  the  prejudice  of  navigation  shall,  in  particular,  be  as  prompt  as  possible. 

The  High  Contracting  Parties  recognise,  however,  the  great  desirability  of  an  under- 
standing between  riparian  States  of  the  same  international  waterway  regarding  its  admin- 
istration, and  especially  of  the  adoption  of  navigation  rules  throughout  the  course  of  the 
waterway  as  nearly  uniform  as  possible,  compatible  with  local  conditions. 

M.  WINIARSKI  (Poland;  speaking  in  French).  —  During  the  discussion  on  the 
Transit  Convention  (i)  I  raised  the  c[uestion  on  which  I  wish  to  speak  now.  It  seems 
to  be  absolutely  necessary,  in  the  interests  of  navigation  itself,  to  allow  States  the 
possibility,  if  need  be,  of  allowing  towage  or  other  forms  of  haidage  services  to  be 


lighting  and  buoying,  and  further  to  take  the  necessary  nieasure.s  for  removing  all  obstructions  or 
danger  to  navigation  and  generally  to  maintain  such  navigation  in  good  order. 

"Any  State  which  tails  to  carry  out  the  works  referred  to  in  tliis  article  is  bound  to  allow  them 
to  be  carried  out,  subject  to  an  allocation  of  expenditure  between  the  States  concerned,  proportionate 
to  their  respective  interest  in  the  said  works. 

"The  stipulations  of  this  article (continuation  as  in  draft). 

"Article  9  ia).— Works  for  Improvemrnt.— In  the  absence  of  legitimate  reasons  for  notsodoing, 
each  riparian  State  is  bound  to  carry  out  such  improvements  as  may  be  demanded  by  certain  States,  if 
such  States  offer  to  defray  the  cost. 

BULGARIAN    DELEGATION 

"In  paragraph  1  delete  the  words  :  or  to  permit  their  execution  subject  to  an  allocation  of  expenses 
between  the  Stales  concerned,  proportionate  to  their  respective  interest  in  the  said  tvorks. 

"Paragraph  2,  delete  the  words  :  or  cause  to  be  carried  out. 

"Insert  as  a  new  paragraph  .3  :  The  High  Contracting  Parties  recognise  the  great  desirability  of  co- 
operation between  the  riparian  States  of  one  and  the  same  international  waterway  in  respect  of  its 
upkeep  and  improvement  in  view  of  the  advisability  of  applying  as  uniform  a  system  as  possible  ". 

CHINESE    DELEGATION 

"Should  the  Conference  decide  that  the  definition  of  internationalisation  shall  apply  to  inter- 
national rivers,  without  any  distinction  between  general  and  limited  concern,  the  Delegation  pro- 
poses certain    amendments  : 

"Article  9.  —  Works  for  upkeep  and  improvement.  —  Delete  the  words  :  or  to  permit  their  execution 
subject  to  an  allocation  of  expenses  between  the  States  concerned .  proportionate  to  their  respective  interest 
in  the  said  works. 

"Paragraph  -*.  — Delete  the  words  :  shouldthe  States  making  the  demand  offer  to  defray  the  coft,  and 
also  the  w'ords  or  cause  to  be  carried  out.  " 

ITALIAN     DELEGATION 

"Paragraph  2.— After  the  words  ;  hydraulic  power  add  the  words  ;  or  protection  against  floods." 

PORTUGUESE    DELEGATION 

"Substitute  for  paragraphs  1  and  2  :  — 

"Upkeep.  —  In  default  of  any  special  organisation  or  agreements  for  the  upkeep  of  an  international 
waterway,  each  of  the  riparian  States  is  bound  to  be  responsible  for  its  upkeep  and  to  abstain  from 
any  action  likely  to  impede  navigation. 

"lFo/-A-s.  —  The  riparian  States  are  also  bound,  within  the  limits  of  their  power,  to  take  all 
measures  necessary  to  remove  obstructions  to  navigation  and  also  to  carry  out  works  for  the  improve- 
ment of  the  waterways.  The  riparian  State  may  demand  the  execution  of  lliese  works  if  it  offers 
to  bear  tlu'  cost,  and  they  shall  hv  carried  out  if  the  plans  are  approved  by  the  riparian  States  and  if 
the  conditions  of  labour  are  apjiroved  by  the  States  on  whose  territories  or  waters  such  works  are  to 
be  carried  out." 

(1)  See  Verbatim  Records  and  Texts  relating  tu  the  Convention  on  Frecdo:n  uj  Transit,  pp.  46  and  47  ■ 
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established  as  monopolies.     We  have  put  in  an  amendment  on  tiiis  subject  in  the 
following  terms  : 

The  present  Convention  is  to  be  understood  as  in  no  way  affecting  the  rights  of  a  riparian 
State  to  estahlisli  within  the  limits  of  its  territory,  on  a  waterway  recognised  as  of  interna- 
tional concern,  towage  services  or  other  forms  of  monopolised  haulage. 

M.  VALLOTTON  (Switzerland;  speaking  in  French).- — Whilst  taking  into  consid- 
eration the  amendment  of  the  I'olish  Delegate,  we  must  not  forget  also  to  insert  a 
foiniula  securing  respect  for  freedom  of  navigation.  This  freedom  must  not  be  res- 
triclcd  by  the  institution  of  towage;  the  waterway  must  not  sulTer  thereby.  There 
must  only  be  a  monopoly  when  it  is  essential  for  the  u|)keep  of  the  waterway,  and 
wluMi  il  is  pliysically  impossible  to  allow  a  monopoly  and  a  regime  of  freedom  to  oper- 
ate side  by  side.  I  think,  however,  that  the  essential  principle  must  be  respect  for 
tile  principle  of  freedom.  We  must  find  a  formula  which  shall  allow  for  this  prin- 
ciple, of  which  the  Polish  Delegate  has  said  not  a  word  in  his  amendment. 

M.  WINIARSKI  (Poland;  speaking  in  French).  —  I  quite  agree  with  M.  Vallotton. 
in  our  amendment  we  had  no  intention  of  impeding  navigation  in  anyway.  Indeed, 
the  very  purpose  of  our  amendment  is  to  provide  for  cases  in  whicii  the  interests  of 
navigation  call  for  the  eslahlisliment  of  a  towage  service. 

M.  POPESCO  (Roumania;  speaking  in  French).  —  I  second  M.  Winiarski's  amend- 
ment. Towage  services  are  established  mainly  in  the  interests  of  navigation.  They 
are  used  chiefly  to  bring  foreign  vessels  into  port,  and  it  is  absolutely  necessary  for 
navigation  to  have  a  monopolised  towage  service. 

M.  AVRAMOVl TCH  (Serb-Croat-Slovene  State;  speaking  in  French).  —  1  second 
the  proposal  of  the  Polish  Delegate. 

M.  DETQ5UF  (France;  speaking  in  French).  —  The  effect  of  the  Polish  amendment 
would  be  to  change  completely  the  text  of  Article  10.  At  any  rate  it  seems  to  me  that 
if  an  amendment  of  this  kind  were  introduced,  an  agreement  would  be  necessary 
between  all  riparian  States  to  carry  out  such  services,  or  else  an  agreement  between 
all  the  States  represented  on  the  river  Commission,  if  such  a  Commission  existed.  As 
has  been  said,  such  a  navigation  service  would  have  to  be  established  for  a  common 
purpose,  and,  in  our  view,  this  common  purpose  should  only  be  recognised  by  the 
unanimous  voice  either  of  the  riparian  States  or  of  the  representatives  of  the  Stales 
on  the  river  Commission. 

M.  ALVAREZ  (Chile;  speaking  in  French).  —  i  think  it  would  be  very  difficult  to 
say  that  in  the  wording  of  its  draft,  the  Committee  may  adopt  one  or  more  of  the  pro- 
visions contained  in  Articles  10  and  11  in  order  to  form  a  whole. 

M.  HOSTIE  (speaking  in  French).  —  The  iiilention  uiion  which  the  solution  of  the 
question  of  towage  was  based  was  as  follows  :  —  On  international  waterways  the  estab- 
lishment of  monopolised  towage  or  haulage  service  is  by  no  means  prohibited,  but 
the  creation  of  such  a  service  must  be  strictly  subordinated  to  the  one  aim  of  facili- 
tating navigation.  In  other  words,  a  State  may  not  establish  a  system  of  monopoly 
(towage  or  haulage)  on  an  international  waterway  except  on  technical  grounds;  it  may 
not  do  so  on  grounds  of  political  economy  or  for  any  other  reason  whatever,  even 
tin)ugh  not  a  political  one.  That  was  the  idea  which  underlay  the  solution  adopted 
al    Paris. 

M.  VALLOTTON  (Switzerland;  speaking  in  French).  —  Not  for  :iny  leason  peculiar 
to  any  one  State,  but  in  the  general  interest. 

M.  HOSTIE  (speaking  in  Frencli).  --  In  the  general  interest  of  the  waterway.  We 
might  perhaps  find  a  wording  which  would  follow  the  lines  laid  down  by  M.  Detoeuf, — 
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we  might  say  that  such  a  service  could  not  be  established  except  by  agreement  between 
the  riparian  States  or  the  States  represented  on  the  inlernational  Commission,  if  there 
is  one. 

Mr.  H.  0.  MANGE  (Great  Britain).  —  It  seems  to  me  that  the  Polish  amendment 
should  have  been  proposed  to  Article  3  :  Eqaalitij  of  Treatment.  In  Article  3  we  agreed 
that  no  exclusive  rights  of  navigation  should  be  granted  on  international  waterways 
to  companies  or  to  private  individuals.  As  I  understand  it,  the  Polish  amendment 
has  nothing  to  do  with  the  few  very  special  technical  cases,  but  reserves  the  right  of 
granting  monopolies  for  towage  on  international  rivers.  That  is  obviously  an  excep- 
tion to  the  equality  of  treatment  laid  down  in  Article  3.  I  understand  that  the  French 
Delegate  regards  the  Polish  amendment  in  the  same  light. 

M.  WINIARSKI  (Poland;  speaking  in  French).  —  1  made  this  statement  in  respect 
of  Article  10,  because  M.  Haas  told  me  that  it  would  be  more  in  place  there. 

M.  Robert  HAAS  (Secretary-General;  speaking  in  French).  ■ —  When,  at  a  previous 
meeting,  I  proposed  that  the  Committee  should  postpone  the  consideration  of  the 
Polish  amendment  until  Article  10  was  discussed,  no  comment  was  made.  This  was 
all  the  more  natural  because,  in  the  Green  Book,  with  which  General  Mance  is  acquain- 
ted, the  question  of  towage  is  treated  in  the  Commentary  in  connection  with  Article  10. 
After  the  observations  made  a  few  moments  ago  it  would  appear  that  in  order  to  give 
full  scope  for  this  question  of  towage  it  should  be  dealt  with  together  with  Article  10. 
As  presented  by  the  Polish  Delegation  and  treated  by  the  French  Delegation,  this 
question  does  not  in  the  least  tend  to  restrict  freedom  of  navigation  or  to  establish  an 
exception  to  this  freedom,  as  would  happen  if  it  were  inserted  in  Article  3  as  a  kind 
of  exception.  It  is  a  question  of  applying  regulations  for  navigation  on  certain  water- 
ways in  the  interests  of  the  navigation  itself,  and  there  are  instances  in  which  it  is 
necessary  for  this  purpose  to  establish  a  public  towage  service  subject  to  a  monopoly. 
For  these  reasons,  which  are  very  weighty  ones,  the  question  should  be  considered 
with  Article  10,  and  should  be  regarded  not  as  an  exception  to  freedom  of  navigation, 
but  as  one  of  the  very  conditions  for  the  practice  of  navigation. 

M.  VALLOTTON  (Switzerland;  speaking  in  French).  —  Unfortunately  Article  3 
does  not  otTer  us  any  guarantee  at  all,  because  when  haulage  or  towage  is  the  subject 
of  a  monopoly,  all  are  treated  on  the  same  footing, — all  must  submit  to  the  monopoly, 
both  nationals  and  non-nationals.  There  is  no  question,  therefore,  of  an  exception  to 
Article  3. 

M.  HOSTIE  (speaking  in  French).  —  In  order  to  show  that  we  are  all  really  in 
agreement,  I  will  read  once  more  the  text  on  this  subject  in  the  Green  Book  (1)  : 

In  connection  with  the  Preamble,  it  was  explained  that  on  international  waterways  navi- 
galidn  regulations  might  only  prohibit  the  free  exercise  of  towage  when  this  was  rendered 
necessary  by  technical  conditions,  and  would  in  consequence  "facilitate  the  freedom  of  navi- 
gation".   The  Polish  delegation  had  proposed  to  exclude  towage  from  freedom  of  navigation. 

I  venture  to  suggest  the  following  text  : 

Monopolised  services  for  towage  or  haulage  may  he  established  with  a  view  to  facilit- 
ating navigation,  by  the  unanimous  consent  of  the  riparian  States  or  of  States  presented  en 
the  international  Commission,  if  one  exists. 

M.  DETCEUF  (France;  speaking  in  French).  ■ —  I  should  like  to  ask  for  the  word 
public  to  be  added  to  the  word  service,  in  order  to  make  it  clear  that  it  is  a  public 
interest  which  is  referred  to. 


(1)  See  page  428. 
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The  CIlyVIRMAN  (speaking  in  French).  —  The  text  proposed  by  M.  Hostie,  with 
the  addition  of  the  word  public,  might  perhaps  bring  the  Committee  to  a  unanimous 
agreement. 

M.  PHOCAS  (Greece;  speaking  in  French).  —  Allow  me  to  ask  M.  Hoslie  for  an 
explanation  of  the  words  jacilUies  for  luwigation.  Does  this  include  pilotage?  A 
barge  may  enter  a  i)ort  lowed  by  a  foreign  tug;  it  need  not  be  lowed  by  a  national 
tug  in  order  to  enter.  Ail  llial  is  required  is  that  a  certificated  pilot  belonging  to  the 
port  should  embark  on  the  lug  which  lakes  the  barge  in  low. 

M.  HOSTIF  (speaking  in  French).  —  Thai  is  a  question  of  practice,  and  I  Ihink 
we  can  solve  it  by  laying  down  in  the  text  a  rule  that  monopolised  services  may  not 
be  established  except  for  the  purpose  of  facililaling  the  practice  of  navigation.  This 
is  the  criterion  which  we  must  adopt  as  a  standard.  If  an  international  Commission 
exists,  the  States  represented  on  it  may  base  their  decision  on  this  rule. 

M.  PHOCAS  (Greece;  speaking  in  French).  ■ —  It  might  be  said  that  the  towage 
service  is  established  in  order  to  facilitate  navigation,  when  in  reality  pilotage  alone 
would  suffice. 

M.  WINIARSKI  (Poland;  speaking  in  French).  —  It  is  not  a  question  of  towage 
alone,  but  of  other  means  of  haulage.  I  do  not  quite  understand  the  purport  of  the 
Frcncli  Delegate's  remark  on  public  services.  In  the  Sub-Committee  of  the  Transit 
Committee  we  referred  to  the  possibility  of  granting  a  haulage  monoj)oly  to  a  company, 
as  is  done,  for  example,  in  France. 

Allow  me  also  to  say,  as  regards  M.  Hostie's  proposal,  that  in  my  view  it  is  for  the 
op[iosite  that  we  must  provide.  The  Stale  might  establish  these  monopolised  services 
in  the  interest  of  navigation  and  without  distinction  of  flags,  but  if  a  riparian  Slate 
considered  itself  to  be  injured,  or  navigation  hindered,  it  might  make  a  complaint. 
M.  Hostie's  proposal,  on  the  other  hand,  makes  the  establishment  of  such  a  service 
subject  to  previous  consent,  and  this  would  perhaps  be  going  too  far. 

M.  HOSTIE  (speaking  in  French).  —  We  must  consider  the  opposite  point  of  view, 
which  regards  towage  as  a  form  of  navigation  in  itself,  as  a  shipping  enterprise,  and 
which  regards  a  towage  monopoly  as  a  derogation  from  freedom  of  navigation.  The 
wording  which  I  suggested  is  a  compromise  which  takes  both  points  of  view  into 
account. 

M.  AVRAMOVITCH  (Serb-Croal-Slovene  State;  speaking  in  French).  —  I  should 
prefer  the  Polish  proposal,  which  I  consider  the  belter  one,  because  it  is  based  on  a 
desire  to  facilitate  navigation,  and  not  on  the  consent  of  the  riparian  or  non-riparian 
States.  Stales  may,  purely  through  jealousy,  place  obstacles  in  the  way  of  the  estab- 
lishment of  such  services.  Why  should  the  establishment  of  these  services  depend  upon 
the  will  of  a  State  ?  The  sole  aim  should  be  to  obtain  greater  facilities  for  navigation ;  no 
obstacles  should  ever  be  admitted.  Moreover,  States  which  consider  themselves 
injured  will  always  find  a  means  of  making  their  complaints  heard,  either  before  the 
Commission,  if  one  exists,  or  before  the  League  of  Nations.  M.  Hostie's  proposal 
v»'ould  not  allow  of  this. 

M.  DETa<]UF  (France;  speaking  in  French).  —  I  wish  to  reassure  I\I.  Winiarski 
as  to  the  meaning  of  the  word  public.  It  means  :  open  to  all,  but  not  necessarily  admin- 
istered by  the  State. 

The  CHAIRMA.X  (speaking  in  French).  —  Does  M.  Avramovitch  accept  .M.  Hostie's 
proposal? 

M.  AVRAMOVITCH  (Serb-Croal-Slovene  Stale;  speaking  in  French).  —  It  imposes 
so  many  restrictions  that  I  cannot. 
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The  CHAIRMAN  (speaking  in  Froncli).  —  The  Pohsh  Delegation,  which  is  the 
author  of  the  amendment,  accepts  the  proposal  in  principle. 

M.  WINIARSKI  (Poland;  spoakiiit;'  in  French).  -  1  accept  it  in  principle  as 
regards  facilities  for  navigation,  l)ut  not  as  regards  procedure.  I  am  in  favour  of 
allowing  services  to  he  established  unless  justifiable  objection  is  raised  by  another 
State. 

M.  VALLOTTON  (Switzerland;  speaking  in  French).  —  Those  of  our  colleagues 
wiio  wish  to  draw  us  into  this  subject  forget  that  after  all  we  are  dealing  with  international 
waterways.  On  national  waterways,  towage  is  absolutely  free  for  the  State  to  which 
the  waterway  belongs.  Are  we  to  grant  freedom  of  navigation  with  one  hand  and 
withdraw  it  with  the  other? 

M.  HOSTIE  (speaking  in  French).  —  The  observation  of  the  Greek  Delegate  seems 
to  have  the  following  meaning : — Towage  services  subject  to  monopoly  must  not  be 
established  when  the  creation  of  a  monopoly  does  not  benefit  navigation,  and  when, 
from  the  technical  point  of  view,  it  is  ascertained  that  private  services  would  be  equally 
suitable.  A  monopoly  is  only  justified  when  it  oilers  technical  advantages.  As  this 
criterion  is  so  limited  in  character,  would  it  not  be  wise  to  take  precautions  to  ensure 
that  the  decision  on  this  matter  should  rest  either  with  a  body  which  can  offer 
every  guarantee  in  this  respect,  or,  in  the  absence  of  such  a  body,  with  the  ripa- 
rian States  considered  as  a  whole? 

M.  PHOCAS  (Greece;  speaking  in  French).  —  In  order  to  make  my  intention 
clearer,  allow  me  to  take  a  concrete  example.  I  fully  understand  the  establishment 
of  a  towage  monopoly  at  the  Iron  Gates;  the  force  of  the  current  there  necessitates 
powerful  tugs.  But  I  do  not  understand  the  reason  for  a  towage  monopoly  on  parts 
of  the  river  where  navigation  is  easy  and  where  it  is  sufficient  to  have  a  certificated 
pilot  on  board  the  tug.  On  the  Danube  and  other  rivers  there  are  such  certificated 
pilots  who  are  capable  of  piloting  any  tug  whatever. 

M.  SEELIGER  (Germany;  speaking  in  French).  —  Allow  me  to  support  M.  Hostie's 
proposal.  It  seems  to  me  that  a  clear  distinction  should  be  drawn  between  inter- 
national and  national  rivers.  As  regards  international  rivers,  it  is  the  Commission  which 
must  see  that  freedom  of  navigation  is  maintained.  If  in  any  special  case  freedom 
of  navigation  has  to  be  maintained  on  an  international  river  by  the  creation  of  a  mon- 
opoly, the  international  Commission  may  decide  that  one  of  the  riparian  States  is 
entitled  to  establish  such  a  monopoly;  but  apart  from  special  cases,  navigation  must 
be  left  free  on  international  waterways  which  are  administered  by  international  Com- 
missions. Towage  is  part  of  navigation,  and  on  national  waterways  the  State  to 
which  the  waterway  belongs  may  act  as  it  thinks  lit;  it  may  establish  a  towage 
monopoly. 

M.  WINIARSKI  (Poland;  speaking  in  French).  —  When  we  speak  of  freedom  of 
navigation  on  international  waterways,  we  always  think  of  the  Danube  or  the  Rhine, — 
in  fact,  of  great  rivers;  but  the  definition  of  an  international  river,  as  laid  down  by 
the  Committee,  may  apply  to  rivers  which  are  C|uite  small  and  on  which  towage  ser- 
vices would  not  be  sufficient.  On  these  it  would  be  well,  in  the  interests  of  navigation 
itself,  to  have  special  tugs. 

I  share  M.  Seeliger's  view  as  regards  great  international  rivers,  but  we  must  not 
forget  the  small  ones. 

M.  Robert  HAAS  (Secretary-General;  speaking  in  French).  —  The  distinction 
between  these  two  classes  of  rivers  is  provided  for  in  the  text,  which  speaks  of  agree- 
ment between  riparian  States  or  the  consent  of  the  international  Commission. 

M.  DETCEUF  (France;  speaking  in  French).  —  I  think  it  is  indispensable  on  all 
occasions  for  the  riparian  States  to  be  in  unanimous  agreement,  because  with  a  mono- 
polised towage  service,  a  State  situated  downstream  may,  by  means  of  the  lariiTs  which 
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it  applies,  reduce  the  whole  of  the  terms  of  the  Convention  to  a  nullity.  On  account 
of  the  large  number  of  rivers  to  which  the  Convention  may  apply,  guarantees  must  be 
provided  against  such  a  contingenc^y,  and  precautions  must  be  taken  in  advance  by 
asking  for  the  consent  of  the  riparian  States. 

The  CHAIRMAN  (speaking  in  French).  • —  The  subject  has  been  exhausted,  and 
I  will  now  put  to  the  vote  the  following  text  proposed  by  .M.  lloslie  : — 

Monopolised  public  services  for  towage  or  haiilage  may  be  established  with  a  view 
til  facilitating  navigaticm,  by  the  unanimous  cdnsent  of  the  riparian  States  nr  of  the  States 
represented  nn  the  international  Commission  if  one  exists. 

If  there  is  no  ol)jection,  this  text  is  adopted. 

Mr.  H.  0.  MANCE  (Great  Britain).  —  I  should  like  to  ask  that  the  explanation 
given  in  the  Green  Book  (1)  shall  be  introduced  into  the  Report  which  will  be  prepared 
on  this  Convention. 

M.  MASENG  (Norway;  speaking  in  Fi'ench).  —  As  regards  waterways  which  are 
of  interest  for  navigation  and  for  timber  floatage,  it  is  obvious  that  the  riparian  Stale 
is  authorised  to  establish  regulations  taking  into  account  the  interests  of  timber  float- 
age, on  the  understanding  that  the  national  flag  and  foreign  flags  shall  receive  eqtml 
treatment. 

M.  VALLOTTON  (Swtzerland;  speaking  in  French).  —  It  is  understood  that  the 
terms  at  the  beginning  of  this  article  apply  also  to  this  amendment, — that  is  to  say, 
that  riparian  States  may  conclude  any  special  agreement  or  treaty  which  is  of  a  more 
liberal  nature  than  this  amendment. 

M.  Robert  HAAS  (Secretary- General;  speaking  in  French).  —  This  question  is 
fully  covered  by  Article  17. 


PROPOSAL  OF  INTERNATIONAL  LABOUR  OFFICE 

The  Committee  is  aware  that  a  proposal  (2)  has  been  put  before  us  by  the  Inter- 
national Labour  OiRce  regarding  certain  questions  connected  with  navigable  water- 
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(2)  Amendment  to  the  Convention  on  the  International  Regime  of  Navigable  Waterways  proposed 
by  the  International  Labour  Office. 

Barcelona,   21stiMarch,    1921. 
Monsieur  le  President. 

On  March  8th  the  Director  of  the  International  Labour  OtTice  officially  informed  the  Secretary- 
General  of  the  League  of  Nations  of  his  desire  to  see  inserted  in  tlie  Convention  on  the  International 
Regime  of  Navigable  Waterways,  which  is  at  present  the  subject  of  consideration  by  the  Barcelona 
Conference,  a  clause  relative  to  the  conditions  of  labour  of  persons  employed  iii  inland  navigation, 
with  a  view  to  putting  into  effect  the  Recommendation  on  this  subject  adopted  by  the  International 
Labour  Conference  which  met  at  Genoa  in  July  last. 

In  my  capacity  as  representative  of  the  International  Labour  Office  at  this  Conference,  I  have 
the  honour  to  communicate  to  you  the  final  text  of  the  proposed  amendment.  I  should  be  grateful 
if  you  would  be  good  enough  to  bring  it  to  the  knowledge  of  the  various  Delegates  and,  when  it  comes 
up  for  discussion,  to  allow  me  to  explain  to  the  Conference  the  reasons  which  have  guided  the  Inter- 
national Labour  Office  and  which,  in  its  view,  appear  to  militate  in  favour  of  its  proposal. 

1  should  also  be  much  obliged  if  you  would  be  good  enough  to  inform  the  Delegates  that  docu- 
ments which  are  likely  to  interest  them,  such  as  the  text  of  the  Resolutions  adopted  by  the  Genoa 
Conference  and  the  verbatim  report  of  the  discussion  which  arose  in  connection  with  the  Recommen- 
dation concerning  Navigable  Waterways,  have  been  deposited  with  the  Distribution  Section  of  the 
Conference  for  their  use. 

1  have  the  honour.  Sir,  etc. 


{Signed)  D'  William  Martin. 


Text  of  Amendment. 


Insert  after  Article  10  a  new  article  worded  as  follows  : — 

■The  High  Contracting  Parlies  also  recognise  that  it  is  highly  desirable  that  the  conditions  of 
labour  on  international  navigable  waterways  should  be  as  uniform  as  local  conditions  permit. 

"The  High  Cnntracting  Parties  whose  territory  borders  upon  an  international  navigable  waterway 
will  endeavour,  in  roUaboration  with  llie  International  Labour  (Jllice,  and  after  consulting  the  organi- 
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ways.     A  similar  question  had  been  raised  al  a  previous  meeting  by  the  German  repre- 

sonlativo.  I  Ihiiik  that  Iho  discussion  of  Article  10  provides  an  oppoil  unify  forcorisid- 
eriug  tliis  question,  which  deals  in  a  general  way  with  the  manner  in  wiiich  navigation 
should  be  regulated. 

'{■Jic  CIIIAII'MAN  (speaking  in  French).  —  I  think  we  shall  all  agree  to  hear 
M.  Williani  Martin  on  tiiis  subject.  Before  calling  upon  him  to  speak  I  will  ask  him, 
in  view  of  the  short  time  at  our  disposal,  to  be  as  brief  as  possible. 

M.  William  MARTLX  (representing  the  International  Labour  Office;  speaking  in 
French).  —  Allow  me  first  of  all,  without  unduly  prolonging  my  remarks,  to  thank  the 
Chairman  and  the  Committee  for  being  so  good  as  to  hear  the  statement  which  I  am 
about  to  make  on  the  motives  which  led  the  International  Labour  Office  to  submit  to 
you  the  proposed  new  article  now  before  you. 

Before  entering  upon  the  subject  itself,  I  should  like  to  make  a  very  short  historical 
summary  of  the  labour  question  and  inland  navigation.  When  the  first  International 
Labour  Conference,  held  at  Washington  in  October  1919,  settled  the  conditions  of 
labour  in  industry,  it  did  not  in  any  way  except  transport.  It  even  explicitly  included 
it  by  deciding  that  the  provisions  regulating  transport  by  sea  and  inland  waterway 
would  be  fixed  by  a  special  Conference  on  labour  at  sea  and  on  waterways.  The  special 
Conference  met  at  Genoa  in  June  last,  and  some  of  the  members  now  present,  not- 
ably my  eminent  friend  M.  Pierrard,  took  part  in  it.  This  Conference  did  not  wholly 
fulfil  the  promise  which  had  been  made  to  labour  on  inland  waterways  by  the  Washing- 
ton Conference,  and  its  reasons  for  not  doing  so  are  of  considerable  importance.  The 
chief  reason  was  that  the  Genoa  Conference  lacked  experts  on  questions  of  inland  navi- 
gation, and  in  particular  was  unable  to  arrive  at  a  sufficiently  explicit  definition  of 
intci'aalional  waterways  to  allow  of  any  general  regulation  of  the  conditions  of  labour. 
Moreover,  as  it  was  obliged  to  make  these  regulations  for  the  whole  world,  it  met  with 
very  great  difficulties,  due  to  the  great  diversity  of  the  conditions  of  life  and  the  tech- 
nical conditions  on  different  rivers.  But  though  it  did  not  solve  this  question  itself, 
it  had  no  intention  of  abandoning  the  question  of  internationalising  conditions  of 
labour  for  inland  navigation,  and  passed  a  ruling,  some  extracts  from  which  I  will  now 
read  : — 

I 

In  view  of  the  declaration  in  the  Treaties  of  Peace  that  all  industrial  communities  should 
endeavour  to  adopt,  so  far  as  their  special  circumstances  will  permit,  an  eight  hours  day  or 
a  forty-eight  hours  week  as  the  standard  to  be  aimed  at  where  ii  has  not  already  been  attained, 
the  International  Labour  Conference  recommends  : — 


II 

That  those  Members  of  the  International  Labour  Organisation  whose  territories  are  ripa- 
rian to  waterways  which  are  used  in  common  by  their  boats  should  enter  into  agreements  for 
limiting,  in  the  direction  of  the  aforesaid  declaration,  the  hours  of  work  of  persons  employed 
in  inland  navigation  on  such  waterways,  after  consultation  with  the  organisations  of  em- 
ployers and  the  organisations  of  workers  concerned. 


sations  of  masters  and  worlcmcn  concerned,  to  conclude  agreements  relating  to  the  general  conditions 
of  labour  of  persons  employed  in  navigation  on  tlie  waterways  in  question,  in  accordance  with  the  prin- 
ciples laid  down  in  Part  XIII  of  the  Treaty  of  Versailles  and  in  the  Draft  Conventions' drawn  up  by 
the  International  Labour  Conferences." 

As  a  result  of  the  decisions  of  the  Washington  Conference,  the  question  of  labour  in  inland 
navigation  was  put  before  the  Second  International  Labour  Conference  which  met  at  C.enoa  in  July 
192(»;  it  a(lo|>ted  a  Recouunendation  on  this  subject  which  provides  for  the  conclusion,  between  riparian 
Slates  whose  territory  borders  on  tlie  same  navigable  waterway,  of  agreements  relating  to  the  regula- 
tion of  labour  for  persons  employed  in  inland  navigation. 

Tlie  International  Labour  Oftire  at  once  put  itself  in  communication  with  the  River  Commissions 
set  up  by  the  Treaties  of  Peace,  in  order  to  put  this  Recommendation  into  effect.  The  Labour  OfRce 
now  a'sks  the  Conference  on  ('onuniuiications  and  Transit  to  consider  itself  as  tlie  competent  organisa- 
tion to  put  into  elTect  the  Genoa  Reconnnendation  by  introducing  into  the  Clonvention  on  the  Inter- 
national Regime  of  Navigable  Waterways  a  provision  calculated  to  facilitate  the  general  application 
of  a  principle  established  by  the  Covenant  of  the  League  of  Nations,  by  that  part  of  the  Treaties  of 
Peace  which  relates  to  the  International  Labour  Organisation,  and  by  the  decisions  of  two  Conferences 
held  under  the  auspices  of  the  League  of  Nations. 
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in 


That  such  national  legislation  and  such  agreements  between  riparian  countries  should 
follow  as  far  as  possible  the  general  lines  of  the  Draft  Convention  c(incerning  hours  of  work 
adopted  by  the  International  Labour  Conference  at  Washington,  with  such  exceptions  as 
may  be  necessary  for  meeting  the  climatic  or  other  special  conditions  of  the  countries  con- 
cerned. 


V 

That  each  Member  of  the  International  Labour  Organisation  should  report  to  the  Inter- 
national Labour  Office,  within  two  years  after  the  adjournment  of  the  Genoa  Conference,  the 
progress  which  it  has  made  in  the  direction  of  this  Recommendation. 

I  venture  to  point  out  that,  in  the  special  legal  terminology  of  the  League  of  Nations, 
and  particularly  of  the  International  Labour  Organisation,  a  recommendation  is  not  a 
simple  vu'u, — a  recommendation  implies  for  the  States  Members  of  the  organisation 
certain  definite  obligations,  one  of  which  is  that  the  Governments  shall  submit  to 
Parliament  such  legislative  measures  as  may  be  necessary  to  carry  the  recommendation 
into  effect. 

The  International  Labour  Office,  being  expressly  charged  by  this  recommendation 
to  carry  it  into  effect  and  to  supervise  its  application,  has  followed  a  suggestion  made 
by  the  special  Committee  appointed  at  the  Genoa  Conference  to  consider  these  prob- 
lems, and  entered  into  negotiations  with  the  river  Commissions  established  by  the 
Treaty  of  Peace.  The  Czech,  Roumanian  and  German  Delegates  of  this  Committee 
were  very  emphatic  on  this  point.  On  July  31st  the  Labour  Office  put  itself  in  com- 
munication with  the  Rhine  Commission;  on  August  20th  with  the  Elbe  and  Oder 
Commissions;  on  August  30th  with  the  Danube  Commission,  to  which  the  Labour 
Office  submitted  a  draft  article,  introducing  into  the  Final  Danube  Statute  the  fol- 
lowing text  : — 

The  Danube  Committee  will  remain  in  touch  with  the  International  Labour  Office  in 
order  to  study  the  general  conditions  of  labour  of  the  persons  employed  in  international 
navigation  on  the  Danube.  In  particular  it  will  have  the  duty  of  drawing  up,  with  the 
collaboration  of  the  International  Labour  Office,  draft  international  agreements  for  the  pur- 
pose of  regulating  these  conditions  of  labour  and  submitting  draft  agreements  for  the  approval 
of  the  Governments  of  the  riparian  States  concerned. 

Hitherto  the  river  Commissions  have  not  been  able  to  take  much  action  in  the 
matter.  Nevertheless,  Article  45  of  the  Draft  Statute  of  the  Danube  takes  account 
of  the  suggestion  of  the  International  Labour  Office,  and  I  think  I  may  say  that 
some  of  the  draft  statutes  submitted  to  the  Rhine  Commission  also  contain  pro- 
visions to  this  effect.  F'inaliy,on  March  8th  last  the  Director  of  the  International 
Labour  Office  wrote  an  official  letter  to  the  Secretary-General  of  the  League  of  Nations 
asking  that  the  proposal  now  before  you  should  be  submitted  to  and  considered  by  this 
Conference. 

I  need  not  remind  you,  however,  that  since  that  time  the  question  has  been  raised 
elsewhere  by  the  proposal  of  the  German  Delegate  regarding  Article  5  (1).  This  pro- 
posal appears  to  me  particularly  important,  in  that  it  shows  the  close  relations  which 
exist  between  questions  of  labour  and  the  problems  of  navigation  which  you  are  consid- 
ering here.  You  cannot  fail  to  recognise  that  the  question  is  intimately  bound  up 
with  the  problems  which  you  are  now  discussing.  What  does  M.  Seeliger  himself  say, 
if  1  understood  him  aright?  He  says  that  in  certain  instances  a  country  may  adopt 
labour  measures  which  are  particularly  favourable, — comparatively  extensive  meas- 
ures of  protection  for  the  workers,  and  that  if  the  country  intends  to  apply  these 
measures  on  that  part  of  the  river  which  is  subject  to  its  jurisdiction  and  sovereignty, 
obstacles  to  navigation  may  result.  The  Cierman  Delegate's  remark  appears  to  me  ail 
the    more   worthv   of   consideration  because   these  obstacles   to   navigation   will   be 


(1)  See  p.  111. 
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greater  in  proportion  to  the  social  development  of  the  State  in  question, — that  is  to  say, 
the  Stale  will  have  more  respect  for  the  engagements  which  it  has  iindeitaken  as  a 
Memher  of  the  League  of  Nations;  Article  427  of  the  Treaty,  after  enumerating 
various  principles  of  advanced  social  legislation,  states  : 

The  High  Contracting  Parties  are  cif  opinion  that...  [these  principles]...  are  well  fitted  to 
guide  the  policy  of  the  League  of  Nations. 

Accordingly,  the  more  completely  a  State  fulfils  tlic  duties  it  has  undertaken 
as  a  Member  of  the  League  of  Nations,  the  greater  will  he  the  restriction  that  it  may 
he  called  upon  to  apply  to  navigation  in  the  carrying  out  of  these  principles.  I  do  not 
wish  to  deal  with  this  problem  at  great  length,  as  this  would,  I  think,  raise  vexed  questions 
of  international  law.  The  question  is  whether  it  is  the  flag  or  the  territory  which  deter- 
mines legislation  applicable  to  a  crew.  But  I  think  that  the  real  importance  of  the 
proposal  which  I  am  putting  before  you  is  that,  far  from  raising  this  question,  it 
abolishes  it.  11  is  a  difficult  question  to  solve,  as  is  proved  by  the  legal  polemics 
between  nations  to  which  it  has  given  rise,  but  it  can  be  disposed  of  by  unifying  two 
systems  of  law,  that  for  the  flag  and  that  for  the  territory, ^ — that  is  to  say,  by  unifying 
as  far  as  possible  the  different  territorial  laws  governing  one  and  the  same  river. 
I  have  great  pleasure  in  citing  in  support  of  this  view  an  opinion  expressed  to  me  by 
M.  Chargueraud  before  his  regrettable  departure.  He  told  me  that  he  too  considered 
that  labour  questions  were  essentially  bound  up  with  questions  of  freedom  of  navi- 
gation; they  were  really  inseparable.  This  is  the  purport  of  the  proposal  put  before 
you  by  the  International  Labour  Office,  but  you  must  understand  exactly  what  it  is 
that  the  International  Labour  Office  desires. 

What  the  International  Labour  Office  asks  of  this  Conference — and  I  should  like 
to  emphasise  this  point — is  not  to  regulateconditionsof  labouritself, — such  a  suggestion 
might  appear  outside  the  powers  of  this  Conference  and  certainly  beyond  the  compe- 
tence of  its  members.  Indeed,  labour  questions  can  only  be  dealt  with  in  an  extremely 
technical  manner.  What  the  International  Labour  Office  does  ask  of  it  is  merely  to  state 
a  problem, — the  principle  of  the  unification  of  labour  conditions  on  each  of  the  inter- 
national rivers;  not  unification  on  all  the  international  rivers  in  the  world,  but  unifi- 
cation river  by  river.  It  will  be  for  the  States  to  put  this  into  application,  and  the 
Conventions  provided  for  in  the  proposed  new  article  will  apply  only  to  one  river,  and 
will  have  no  general  character.  Moreover,  the  questions  with  which  these  Conven- 
tions will  deal  are  not  specified.  In  this  respect  the  proposal  submitted  to  you  is 
wider  than  the  Genoa  Recommendation,  which  treats  specially  of  hours  of  labour, 
whereas  it  may  be  important  for  navigation  that  conditions  of  labour  other  tlian 
working  hours  alone  should  be  unified.  In  these  circumstances,  as  it  applies  only  to 
one  river,  and  is  drawn  up  by  the  riparian  States  of  that  river,  there  is  no  technical 
obstacle. 

Of  course  I  may  be  told  that  there  are  difficulties,  that  conditions  vary  extremely; 
but  if  there  were  no  variations,  there  would  be  no  need  for  a  Convention,  and  it  is 
clear  that  the  diverse  conditions  with  which  international  conventions  are  confronted 
are  often  their  very  justification  and  raisun  d'etre.  Rut  when  such  diverse  conditions 
apply  only  to  one  river  they  should  not  be  so  formidable  as  to  cause  the  Conference 
to  quail  before  the  task.  Moreover,  until  the  Conventions  have  been  concluded — they 
have  been  referred  to  the  States—  there  would  surely  be  no  objection  to  complying 
with  the  suggestion  of  the  German  Delegate  by  reserving  the  rights  of  States,  it 
need  be,  pending  the  conclusion  of  Conventions. 

What  the  International  Labour  Office  proposes  is  not  essentially  new.  The  Genoa 
Recommendation  lays  down  in  particular — as  I  have  read  to  you — that  a  report  should 
be  sent  to  the  International  Labour  Office  within  a  period  of  two  years.  Accord- 
ingly, the  principle  of  the  collaboration  of  States  witii  the  International  Labour 
Office  in  this  respect  has  already  been  affirmed  by  an  international  Conference.  It  has 
been  recognised  by  the  League  of  .Nations  on  several  occasions.  Similaly  the  principle 
of  Conventions  between  States,  which  is  also  provided  for  in  each  proposal,  already 
exists  in  the  Genoa  Recommendation. 

Although,  then,  the  proposal  does  not  contain  anything  essentially  new.  I  should 
like  in  conclusion  to  show  you  the  importance  which  the  International  Labour  Office 
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attaclu^s  t(i  il.  I'liis  impfirlancc  is  twd-l'uld.  [ii  llic  lirsl  ))lai'('  il  has  lo  a  certain 
extent  a  conlirinatory  intei'ost.  The  reconunendation  passed  by  tlic  Genoa  Con- 
ference is  addressed  to  individual  States.  1  have  already  told  yoti  that  the  Committef 
had  already  had  in  view  collaboration  with  a  group  of  Slates  interested  in  any  one 
river;  and  today,  when  you  are  all  assembled  here,  representing  for  the  most  part, 
the  States  Members  of  the  T^abour  Organisation  to  which  the  Genoa  Recomniendalion 
was  addressed,  the  Labour  Oflice  asks  you  iH)t  to  withdraw  from  the  obligations  which 
iiu  the  strength  of  this  Recommendation  are  already  encumbent  upon  each  of  you,  or 
upon  each  of  the  States  which  you  represent.  In  the  second  place  lh(>  Labour  Office 
attaches  great  importance  to  its  proposal,  in  view  of  the  co-operation  which  it  provides 
for  between  the  International  Labour  Oflice,  the  Committee  which  you  have  created 
and  the  States  which  you  represent. 

I  will  venture  to  remind  you  that  at  the  beginning  of  our  labours,  Professor  Van 
iOysinga  made  a  speech  in  which  he  pointed  out  that  the  essentially  new  element  of 
a  Conference  of  this  kind  is  that  it  has  its  foundation  in  the  League  of  Nations,  and 
that  it  is  thus  assured  of  collaboration  between  all  the  organisations  of  the  T^oague  of 
Nations.  Such  collaboration  is  necessary  if  the  work  of  all  the  organisations  of  the 
League  is  to  be  effective. 

The  International  Labour  Office  calls  upon  you  to  realise  that  whether  you  wish 
it  or  not,  the  questions  which  you  are  called  upon  to  treat  and  those  treated  by  the 
International  Labour  OfTice  overlap.  As  I  have  already  pointed  out,  this  Conference 
is  solving  questions  connected  with  labour,  through  the  very  fact  that  it  is  defining 
navigable  waterways — the  stumbling-block  which  prevented  the  League  of  Nations 
from  doing  effective  work  in  this  domain. 

In  short,  what  the  Labour  Office  asks  of  you  is  the  logical  conclusion  of  what  you 
are  doing,  for  you  cannot  really  unify  the  conditions  of  navigation  without  unifying 
conditions  of  labour  and,  inversely,  you  cannot  facihtate  navigation  without  widening 
the  gaps  and  increasing  the  conflicts  between  the  various  national  systems  of  law. 
For  the  same  reason  1  would  point  out  to  the  Conference  that  if  it  refused  to  enter 
u|)on  the  path  which  we  have  indicated,  it  would  be  faced  with  the  fact  that  the  Genoa 
Conference  was  unable  to  deal  with  questions  of  inland  navigation  because  it  had  no 
technical  experts,  and  the  Conference  of  Barcelona  could  not  deal  with  them  because 
it  had  not  the  necessary  powers.  As  a  result  there  would  be  a  gap  between  two  organ- 
isations of  the  League  of  Nations  on  all  questions  in  which  legislation  could  not  be 
passed  and  the  solution  of  which  could  not  be  provided.  The  work  of  the  League  of 
Nations, — -the  very  reason  for  its  existence,  would  be  imperilled.  It  is  your  work,  gentle- 
men, because  you  cannot  separate  the  vessel  and  the  crew  and  legislate  for  the 
vessel  without  making  provision  for  the  difficulties  of  the  crew;  and  it  is  the  work  of 
the  International  Labour  Office,  because  the  labour  of  inland  waterways  has  already 
been  given  promises  three  times, — ^by  thespecialcommissionappointedunderthe Treaty 
of  Peace,  at  Washington  and  again  at  Genoa.  It  is  these  promises  which  I  have  the 
honour,  on  behalf  of  the  International  Labour  Office,  to  ask  you  to  help  us  to  fulfil. 
We  think  that  this  is  essential  if  we  are  to  give  to  the  common  work  of  the  League  of 
Nations  and  the  International  Labour  Office,  and  to  the  work  which  you  are  doing 
here,  that  broad  foundation  based  upon  pubHc  opinion  which  is  so  necessary  for  its 
practical    effect. 

The  CHAIRMAN  (speaking  in  French).  —  I  thank  M.  Wifiiam  Martin  on  behalf 
of  the  Committee  for  his  very  interesting  communication,  and  I  should  like  to  hear 
the  views  of  the  meeting  on  the  procedure  to  be  adopted.  At  the  first  meeting  at 
Genoa,  when  M.  Albert  Thomas  pleaded  the  cause  of  the  International  Labour  Office, 
the  Committee,  without  adjourning,  exchanged  views  and  took  a  vote.  But  other 
methods  of  procedure  have  been  adopted  at  other  international  meetings;  the  agenda 
has  been  completed  and  a  discussion  was  held  afterwards. 

M.  HAAS  (Secretary-General  of  the  Conference;  speaking  in  French).  —  The  Com- 
mittee has  a  very  crowded  Agenda,  and  the  question  before  us  is  apparently  very 
complex  in  its  origin,  but  extremely  simple  as  regards  its  wording,  for  it  is,  after  all, 
a  question,  not  of  indicating  the  methods  by  which  the  agreements  relating  to  labour 
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are  lo  be  made,  but  simply  of  explaining  their  desirability  and  the  necessity  for  tliem; 
in  order  to  save  time,  therefore,  1  think  that,  we  might  endeavour  to  deal  with  the 
question  at  once.  If  any  very  serious  difficulties  should  be  raised,  we  might  consider 
some  other  procedure;  but  I  think  that,  from  the  point  of  view  of  speed,  the  method 
I  have  suggested  will  prove  the  best. 

M.  PIERRARD  (Belgium;  speaking  in  French).  —  I  had  the  honour  to  be  a 
Member  of  the  International  Conference  at  Genoa,  the  Agenda  of  which  included, 
amongst  others,  the  questions  of  seamen's  labour,  the  eight  hour  day,  the  forty-eight 
hour  week,  compensation  for  unemployment  due  to  shipwreck,  and  sailors'  contracts. 

The  International  Conference  at  Genoa  produced  only  three  Conventions;  the 
fourth,  concerning  seamen's  labour,  was  not  passed,  because  the  necessary  quorum — 
wliich.  according  to  the  Rules  of  Procedure,  consisted  of  two-thirds  of  the  votes — could 
not  be  obtained.  There  was  also  a  question  on  the  Agenda, — that  of  the  labour,  not  of 
seamen,  but  of  bargemen,  that  is,  labour  connected  with  inland  navigation.  This 
question  was  the  subject  of  long  debates,  and  no  convention  was  drawn  up  as  a  result 
of  it;  a  recommendation  was,  however,  passed  by  a  large  majority.  As  I  voted  for 
that  recommendation,  I  see  no  objection  to  voting  for  it  again  here;  but  I  feel  that 
I  must  draw  M.  Martin's  attention  to  the  fact  that  it  was  not  found  possible  to 
draw  a  clear  line  of  demarcation  between  maritime  and  inland  navigation.  I  person- 
ally made  great  efforts  to  find  a  solution.  We  western  peoples  understand  very 
clearly  what  we  mean  by  inland  navigation,  namely,  barge  traffic,  that  is  to  say  batel- 
lerie,  or  navigation  by  means  of  vessels  manned  by  mariniers  (to  use  the  French  word) 
and  not  by  marins.  But  the  question  was  asked  whether  navigation  on  the  St.  Law- 
rence, the  Scheldt,  and  the  Amazon,  for  instance,  did  not  also  constitute  inland  navi- 
gation. No  agreement  could  be  reached.  If  this  class  of  navigation  had  been  recog- 
nised as  inland  navigation,  the  result  would  have  been  that  the  Draft  Recommendation 
which  applied  to  bargemen,  would  ipso  facto  have  become  applicable  to  seamen, 
although  a  vote  had  already  rejected  the  proposal.  I  notice  these  words  in  the  amend- 
ment before  us  :  The  High  Contracting  Parties  recognise  that  it  is  extremely  desirable 
that  labour  conditions  on  international  waterways...  We  here  touch  upon  maritime 
navigation,  and  I  think  this  would  be  going  further  than  the  Genoa  Conference  would 
have  wished.  Please  observe  that  I  am  one  of  those  who  were  defeated  at  Genoa  on 
the  questions  of  the  eight-hour  day  and  the  forty-eight  hour  week;  but  I  think  it 
would  ])e  taking  a  snatch  vote  from  this  Conference  to  cause  it  to  go  back  upon  the 
question  of  maritime  navigation  properly  so-called.  I  therefore  suggest  that  the 
question  be  reconsidered  by  a  Sub-Committee  which  would  examine  the  question  in 
collaboration  with  M.  Martin. 

Sir  Louis  KERSHAW  (India).  — As  one  who  was  present  at  the  Genoa  Conference, 
1  feel  very  strongly  that  the  Committee  would  be  well  advised  to  reject  the  proposal 
of  the  Labour  Office.  My  first  objection  is  that  our  Conference  is  not  competent  to 
deal  with  labour  questions.  It  is  part  of  a  technical  organisation,  and  in  the  League 
of  Nations  there  is  a  separate  organisation  to  deal  with  labour  questions.  The  guiding 
principle  of  that  organisation  is  that  all  interests  shall  be  represented,  not  only  Govern- 
ments, but  workers  and  employers  as  well.  Annual  Conferences  are  held;  one  was 
held  at  Washington  and  another  at  Genoa.  If  a  Labour  question  is  to  be  taken  up, 
and  a  decision  reached,  in  the  absence  of  the  workers  and  the  employers- — the  people 
chiefly  concerned — they  will,  I  think,  have  very  good  reason  to  complain.  What 
was  done  at  Genoa  as  regards  this  question  of  the  hours  of  work  ?  It  was  left  abso- 
lutely in  the  air.  No  decision  was  reached  regarding  hours  of  work  at  sea.  The  only 
decision  reached  regarding  hours  of  work  on  inland  waterways  was  the  Recommen- 
dation read  by  Dr.  Martin.  That  Recommendation  has  a  definite  meaning  under  the 
Treaty  of  Peace.  Under  the  terms  of  Article  405,  each  Government  is  bound  to  place 
that  Recommendation  before  the  competent  authority  /or  the  enactment  of  legislation 
or  other  action. 

But  there  is  one  practical  point  which  has  not  been  touched  upon.  I  think  I  am 
right  in  saying  that  sea-going  vessels  will  use  the  international  waterways  dealt  with 
in  this  Convention.     The  conditions  of  labour  in  a  sea-going  vessel  are  regulated  by 


the  Government  of  the  country  whose  flag  it  flies.  No  international  commission  can 
regulate  the  conditions  of  lalDOur  on  a  French  vessel  or  a  British  vessel  which  sails  up 
the  Danube.  It  seems  therefore  ihat  for  n  practical  reason  the  proposal  ought  to 
be  rejected. 

There  is  one  other  point.  The  Genoa  Conference  made  a  recommendation  to  the 
various  Governments;  but  the  International  Labour  Office  asks  this  Conference  to  go 
further  and  to  insert  in  a  Convention,  which  is  a  totally  different  affair  from  a  Recom- 
intMidation,  an  obligation  on  (iov(>nunents  to  do  certain  things.  It  seems  to  me  that 
here,  at  Barcelona,  without  representatives  either  of  workers  or  of  employers,  it  is  too 
much  to  ask  this  Conference  to  expect  Governments  to  enter  into  any  obligation  of  the 
kind. 

M.  DETQ5UF  (France;  .speaking  in  French).  —  I  do  not  dispute,  from  the  point 
of  view  of  the  competence  of  the  Conference,  the  difficulties  which  may  be  raised  by 
the  insertion  of  a  clause  relating  to  labour  in  the  Convention  which  we  are  preparing; 
luit  I  must  point  out  that,  as  regards  inland  navigation,  it  is  most  desirable  that  certain 
(|iiestions,  such  as  those  of  labour — and  others  also — should  be  settled  in  such  a  way 
as  to  h(^  a.s  uniform  as  possible  Ihrougluuit  the  length  of  all  international  rivers.  Sea- 
going vessels,  of  course,  do  not  enter  the  question,  since  they  preserve  the  same  cha- 
racter wherever  they  go.  As  regards  labour,  we  are  concerned  with  vessels  for  inland 
navigation,  and  with  what  are  called  bargemen  {rnariniers),  and,  as  regards  commerce, 
with  freights,  and  the  general  rules  which  are  applied.  It  seems  to  me  beyond  question 
that  in  thi-s  respect  it  is  in  the  common  interest  that  there  should  be  the  greatest  pos- 
sible uniformity,  not  only  on  all  rivers,  but  on  each  individual  river. 

The  question  whether  this  clause  should  appear  in  the  Convention  is  a  somewhat 
difficult  one.  It  would  be  the  only  Recommendation  appearing  in  the  Convention. 
The  Convention  is  categorical  on  every  other  point;  only  with  regard  to  this  one  would 
it  contain  a  Recommendation.  Perhaps  in  these  circumstances  the  best  solution 
would  be  to  place  such  a  Recommendation  as  that  suggested  side  by  side  with  the  text 
of  the  Convention. 

The  CHAIRMAN  (speaking  in  French).  —  Separately  from  the  Convention? 

M.  DETQ5UF  (France;  speaking  in  French).  ■ —  Yes. 

M.  SEELIGER  (Germany).  —  I  would  beg  to  emphasise  what  the  French  Delegate 
has  just  said.  It  is  proposed  to  add  a  provision  of  the  kind  which  M.  Martin  has  had 
inserted  in  Article  10.  Some  speakers  consider  that  that  was  going  a  little  beyond 
the  scope  of  the  Convention.  During  the  discussions  on  the  Danube  Statute,  a  pro- 
vision of  this  kind  was  inserted.     Here  is  the  provision  in  question  : — 

The  States  Signatories  of  the  present  ('-(inveiitinti  undertake  to  establish,  by  a  separate 
Gnnvention,  uniform  regulations  of  a  civil,  commercial  and  sanitary  nature,  regarding  the 
exercise  uf  navigation  and  transportation  contracts  on  the  Danube  river  system,  which  is 
included  within  the  jurisdiction  of  the  International  Commission.  This  Convention  may 
also,  in  agreement  with  the  international  Labour  Office,  regulate  conditions  of  labour  for 
the  personnel  employed  on  the  navigation  of  this  system. 

You  will  see,  therefore,  that  besides  the  clause  relating  to  uniform  charges  on 
freights,  commercial  law,  and  so  on,  a  suggestion  was  put  forward  for  drawing  u]i 
regulations  for  labour.  If  your  Conference  were  to  express  a  vceu  such  as  this,  I  think 
that  would  satisfy  M.  Detoeuf  and  M.  Martin. 

The  CHAIRMAN  (speaking  in  French).  —  I  think  the  question  must  be  divided. 
In  the  first  place,  is  the  Committee  of  opinion  that  this  proposal  must  take  the  form 
of  a  recommendation  or  a  vceu?  Secondly,  does  it  consider  that  it  must  be  inserted 
as  an  article  in  the  Convention  itself? 

M.  VALLOTTON  (Switzerland;  speaking  in  French).  —  In  view  of  the  conflicting 
opinions  which  have  been  expressed,  I  think  a  distinction  should  be  drawn  between 
waterwavs  for  which  there  are  commissions  and  those  for  which  there  are  not.     If  we 
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were  to  apply  our  vwii  generally,  the  result  might  nol  ronlonn  very  closely  l<i  liie 
intention  of  the  International  Labour  OfTice.  The  latter  would  perhajjs  he  actinp; 
more  wisely  if  it  advocated  a  solution  of  a  more  opportunist  nature,  by  which  a  water- 
way would  be  handed  over  to  River  Commissions,  either  existing  or  to  be  formed,  and 
the  rest  would  be  left  to  the  future.  I  do  not  know  whether  M.  William  Martin  would 
support  this  proposal,  but  it  would  at  least  have  the  advantage  of  allowing  each  Com- 
mission to  ascertain  whether  it  preferred  to  adopt  a  system  of  uniformity  or  a  system 
based  on  flags  on  th(^  particular  river  allocated  to  it. 

I  will  not  express  an  opinion  on  the  principle  of  the  question;  1  simply  propose  to 
place  the  recommendation  before  each  Commission,  which  will  decide  for  its  o-v\n  river 
as  it  thinks  best,  unless  States  concerned  in  several  rivers  consider  it  preferable  to 
enact  uniform  rules  for  the  whole  of  their  territory.  We  are  not  competent  to  decide 
that  question. 

The  CHAIRMAN  (speaking  in  French).  —  Everyone  appears  to  agree  upon  the 
form  of  a  coeu. 

Sir  Louis  KERSHAW  (India).  —  Is  there  not  the  third  alternative,  that  the  Con- 
ference should  take  no  action  whatever? 

Mr.  H.  0.  MANCE  (Great  Britain).  —  With  a  view  to  conciliation  I  propose  a 
fourth  method, — that  we  should  decide  that  this  is  beyond  our  competence,  and  should 
simply  forward  it  to  each  of  the  River  Commissions,  as  suggested  by  M.  Vallotton, 
asking  them  to  give  it  the  attention  which  it  merits.  The  British  Delegation  has  no 
instructions  whatever  on  the  subject,  and  could  not  take  part  in  any  vote,  nor  could 
we  accept  any  other  solution. 

Sir  Louis  KERSHAW  (India).  —  I  quite  agree. 

M.  DETCEUF  (France;  speaking  in  French).  ■ —  I  wished  to  speak  in  order  to  raise 
a  point  of  order.  I  ask  the  Chairman,  in  the  first  place,  to  submit  to  the  Committee 
the  question  whether  it  is  agreed  on  the  principle  that  it  is  desirable  that  laws  regarding 
labour  should  all  be  in  conformity;  then,  when  this  question  of  principle  has  been 
decided,  whether  the  Committee  considers  it  desirable  that  it  should  be  applied  to  all 
rivers,  or  only  to  certain  rivers;  and  finally,  whether  the  Committee  considers  that  a 
similar  condition  should  be  inserted  in  the  Convention. 

The  CHAIRMAN  (speaking  in  French).  —  Accort'ing  to  what  General  Mance  has 
said,  the  British  Delegation  does  not  wish  to  discuss  the  substance  of  this  question. 

M.  AVRAMOVITCH  (Serb-Croat-Slovene  State;  speaking  in  French).  —  I  would 
ask  the  Chairman  to  put  the  motion  of  the  British  Delegation  to  the  vote.  It  is  the 
one  which  goes  furthest,  and,  according  to  our  rules  of  procedure,  it  is  on  that  one  that 
the  vote  should  be  taken. 

M.  DETCEUF  (France;  speaking  in  French).  —  I  support  this  view. 

M.  PIERRARD  (Belgium;  speaking  in  French).  —  We  are  all  agreed  that  the 
proposal  should  not  be  inserted  in  the  Convention.  As  regards  recording  a  I'wu,  that 
is  another  matter.  The  British  Delegation  states  that  it  has  no  instructions  from  its 
Government,  but  a  vceii  only  commits  those  who  make  it.  At  Genoa,  what  we  passed 
with  regard  to  barge  trafTic  was  only  a  cceii.  Here  I  am  entirely  in  agreement  with 
Sir  Louis  Kershaw,  although  we  were  not  on  the  same  side  of  the  fence  at  Genoa. 
Without  going  back  upon  what  was  done  at  Genoa  in  regard  to  seamen's  labour  pro- 
perly so-called,  there  can  be  no  question  of  treating  international  waterways;  the 
question  has  not  been  settled  since  the  Genoa  Conference.  I  was  present  at  two  other 
Conferences,  held  at  Brussels,  where  an  attempt  was  made  to  arrive  at  an  agreement, 
but  without  success.     I  Ihiiik,  therefore,  that  we  should  be  going  beyond  what  has 
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been  done  up  to  the  present  moment  from  an  international  standpoint,  if  we  tried  to 
legislate  in  the  matter  of  seamen. 

The  question  of  bargemen  is  quite  different.  They  also  navigate  on  international 
waterways.  A  recommendation  was  made  with  regard  to  them  at  Genoa;  it  was  passed 
by  a  large  majority,  including,  I  believe,  Sir  Louis  Kershaw.  In  these  circumstances, 
he  would  surely  not  object  to  repeating  his  vote  here,  if  the  question  were  presented 
in  the  form  of  a  fceu.     Everything  is  there. 

M.  HAAS  (Secretary-General;  speaking  in  French).  —  •  Without  intervening  in  any 
way  in  the  root  of  the  discussion,  1  should  like  to  say  a  few  words  regarding  the  com- 
petence of  the  Conference.  It  has  been  said  that,  as  these  matters  form  the  subject 
of  decisions  of  the  Labour  Organisation,  this  Conference  should  not  deal  with  thcni. 
According  to  the  representative  of  the  Labour  Office,  the  work  of  the  Genoa  Conference 
was  hindered  partly  because  the  Conference  lacked  technical  competence  such  as  the 
present  Conference  possesses.  I  should  like  to  draw  your  attention  to  the  dangers 
in  store  for  the  organisations  of  the  League  of  Nations  or  organisations  connected 
with  it,  such  as  the  Labour  Office,  if  a  question  is  simply  rejected  whenever  it  is  not 
specially  within  the  competence  of  the  organisation  in  question.  It  would  be  very 
desirable  for  the  various  organisations  created  within  the  League  of  Nations  to  be 
able  to  help  and  collaborate  with  each  other.  The  procedure  employed  here  should 
form  a  precedent;  it  should  be  encouraged.  Any  one  of  these  organisations  should 
be  allowed,  as  far  as  possible,  to  explain  what  it  has  been  able  to  do  within  its  own 
sphere,  and  to  ask  help  from  another  organisation.  I  therefore  consider  that,  what- 
ever solution  may  be  found  for  the  main  question,  it  would  be  better  not  to  argue  from 
the  point  of  view  of  strict  competence,  because  the  manner  in  which  the  problem  is 
placed  before  you  is  the  normal  way  which  will  in  future  be  adopted  more  and  more 
in  order  to  assure  close  touch  between  the  various  organisations  of  the  League  of 
Nations,  for  whose  very  existence  mutual  support  is  essential. 

Mr.  H.  0.  MANCE  (Great  Britain).  —  I  should  like  to  say  that  if  this  proposal  had 
been  circulated  with  the  agenda  to  all  the  Governments  concerned,  each  Government 
would  have  had  an  opportunity  to  study  the  question,  and,  if  it  considered  it  desirable 
to  discuss  it  here,  to  send  competent  experts;  but  since  this  has  not  been  done,  the 
proposal  is  quite  out  of  order.  I  should  like  to  observe  also  that  I  do  not  think  we 
can  accept  at  once,  and  without  qualitication,  the  very  wide  powers  which  our  Secre- 
tary-General has  suggested  should  be  given  to  any  organisation  of  the  League  of 
Nations,  to  approach  any  other  organisation  without  at  least  ample  warning,  with  a 
question,  in  order  that  the  desirability  of  bringing  up  such  a  question  should  be  con- 
sidered. I  think  that,  unfortunately,  as  this  proposal  was  not  circulated  beforehand 
to  the  various  Crovernments,  we  have  lost  a  great  deal  of  very  valuable  time,  and  this 
may  seriously  impair  the  business  which  we  have  met  here  to  consider. 

The  CHAl  RMAN  (speaking  in  French).  —  The  discussion  is  at  an  end.  The  British 
proposal  amo\ints  tothis  : — The  Barcelona  Conference,  by  reason  of  the  fact  thai  this  matter 
Ls  not  within  Us  competence,  refers  the  proposal  of  the  International  Labour  Office  to 
those  River  Commissions  which  are  already  in  existence. 

M.  VALLOTTON  (Swtzerland;  speaking  in  French).  -  It  would  be  desirable  that 
1  his  recommendation  should  not  appear  to  have  been  shelved.  In  order  to  fall  in  with 
W.  Haas's  views,  we  might  supplement  it  by  the  additionof  the  following  words  : — 
Requesting  them  to  be  good  enough  to  examine  this  proposal  as  early  as  possible.  While 
not  coming  to  a  decision  on  the  root  of  the  (juestion,  we  should  not  appeal'  to  be 
shelving  it. 

Sir  Hubert  LI>LWELLYN  S.MIIH  (Great  Britain).  —  We  agree  to  the  softening 
of  the  wording',  hut  we  do  not  accept  the  substance. 

M.  PERE'i  ZEA.NO  (Houinania;  speaking  in  French).—  If  we  consider  that  the 
quest  ion  i-*  mil  within  our  competence,  our  sole  course  is  to  reject  the  proposal: 
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Tlic  CHAIRMAN  (speaking  in  French).  —  I  put  to  the  vote  the  British  proposal, 
as  amended  by  M.  Vallotton.     H  nov^  reads  as  follows  :— 

The  Barcelona  Conference  refers  the  proposal  ol  the  International  Labnur  OfTice  to  the 
River  Commissions  already  in  existence,  requesting  them  to  be  good  enough  to  examine  it 
a?  early  as  possible. 

The  proposal  was  adopted  by  21  voles  to  0. 

M.  PIERRARD  (Belgium;  speaking  in  French).  —  1  did  not  take  part  in  the  voting, 
and  1  now  ask  to  justify  my  abstention.  I  should  like  the  Committee  to  have  gone 
to  the  root  of  the  matter  and  to  have  discussed  the  vceu  to  be  adopted.  Personally, 
I  voted  for  this  recommendation  at  Genoa,  as  did  Sir  Louis  Kershaw,  and  1  could  not 
vote  against  the  same  vceu  here  without  recanting  my  opinion.  Another  reason  for 
my  abstention  was  that  I  consider,  as  does  General  Mance,  that  the  Conference  should 
not  deal  with  a  question  which  has  not  been  placed  on  its  agenda  and  which  is  entirely 
outside  the  scope  of  its  work. 
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Mr.  H.  0.  MANCE  (Great  Britain).  —  Before  we  separate  I  should  like  to  suggest 
that  we  should  choose  our  rapporteur.  The  duties  which  have  been  imposed  on  me 
as  the  result  of  the  honour  of  my  election  as  assistant-rapporteur  for  the  Transit 
Convention  have  made  it  clear  to  me  that  it  is  essential  that  the  rapporteur  should  set 
to  work  as  early  as  possible  and  prepare  a  preliminary  draft  of  his  Report,  in  order 
not  to  have  too  much  work  to  do  at  the  last  moment.  I  beg  to  propose  M.  Montarroyos 
asrapporteur  for  thisimportant  Convention.  I  think  we  have  all — especially  the  authors 
of  the  Green  Book — been  struck  with  the  intimate  knowledge  which,  from  the  moment 
of  his  lirst  statement  in  plenary  session,  he  has  displayed  on  all  the  subjects  dealt  with 
by  us,  and  also  by  the  lucidity  with  which  he  has  explained  his  point  of  view,  and  the 
conciliatory  spirit  with  which  he  has  helped  us  to  arrive  at  an  agreement.  I  feel  per- 
fectly certain  that  we  know  M.  Montarroyos  well  enough  to  be  satisfied  that  he  will 
adequately  defend  any  Convention  upon  which  he  is  asked  to  report. 

The  CHAIRMAN  (speaking  in  French). —  The  Committee  appears  to  me  unani- 
mous in  accepting  General  Mance's  proposal.  I  believe  1  am  voicing  the  views  of  all 
in  requesting  our  colleague,  M.  Montarroyos  to  be  good  enough  to  consent  to  be  our 
rapporteur.     We  shall  be  most  grateful  to  him  if  he  will. 

M.  MONTARROYOS  (Brazil;  speaking  in  French).  —  It  is  I  who  am  grateful  to 
the  British  Delegate  and  to  all  my  colleagues  on  the  Committee  for  the  honour  which 
they  do  me, — an  honour  in  which  I  see  only  a  compliment  paid  to  my  country. 

The  meeting  adjourned  at  7.30  p.m. 


EIGHTH  MEETING  OF  THE  COMMITTEE 


ON 


NAVIGABLE  WATERWAYS 

(Tuesday,  April  5th,  at  4.30  p.m.) 


REPORT   OF    SUB-COMMITTEE    ON    ARTICLE    7    —  ADOPTION    OF    PARAGRAPH   4   OF    ARTICLE   8  — 
DISCUSSION  OF  ARTICLE  11  —  ADOPTION  OF  ARTICLES  12  AND  13  —  DISCUSSION  OF  ARTICLE  14 

DISCUSSION  OF  ARTICLE  15  —  DISCUSSION  OF  DRAFTS  (ARTICLE  15[a])  PROPOSED  BY  THE 

ITALIAN    AND    NETHERLANDS   DELEGATIONS. 

The  meeting  opened  with  M.  Adatci,  Vice-President  of  the  Conference,  in  the  Chair. 

REPORT  OF  SUB-COMMITTEE  ON  ARTICLE  7 

The  CHAIRMAN  (speaking  in  French).  —  We  will  now  consider  Article  7,  which 
has  been  drafted  by  the  Sub-Committee  (1).     I  will  read  the  article. 

Article  7 
Transit,  Customs  Formalities. 

As  regards  ousloms  formalities,  the  transit  of  vessels,  passengers  and  goods  on  waterways 
of  international  concern  shall  be  affected  under  the  conditions  established  by  the  Convention 
on  Freedom  of  Transit.  In  cases  where  transit  takes  place  without  transhipment,  the  fol- 
lowing additional  provisions  shall  be  applicable  : — 

When  the  two  banks  of  a  waterway  of  international  concern  are  within  the  same 
State,  the  customs  formalities  on  goods  in  transit  will  be  limited  to  placing  them  under 
seal  or  padlock  or  in  the  custody  of  customs  agents. 

When  a  waterway  of  international  concern  forms  the  frontier  between  two  States, 
vessels,  passengers  and  goods  passing  in  transit  shall  be  exempt  from  all  customs  for- 
malities, except  in  those  cases  in  which  there  are  valid  reasons  of  a  practical  nature  for 
carrying  out  customs  formalities  in  the  part  of  the  river  which  forms  the  frontier, 
but  such  formalities  must  not  interfere  with  the  facilities  of  navigation. 
The  dues  provided  for  and  authorised  in  Article  3  of  the  Convention  on  Freedom  of  Transit 
shall  not  apply  to  the  transit  of  vessels,  passengers  and  goods  on  waterways  of  international 
concern,  it  being  understood  that  vessels  in  transit  may  be  called  upon  to  provide  and  bear 
the  cost  of  the  board  and  lodging  of  customs  agents  who  may  be  strictly  necessary  for  purposes 
of  supervision. 

Mr.  H.  0.  MANCE  (Great  Britain).  —  Several  amendments  were  referred  to  the 
Committee  on  Article  7,  and  we  have  dealt  with  them  all  in  turn,  but  they  overlap  in 
the  resulting  draft,  and  I  shall  not  perhaps  be  able  to  follow  each  amendment  in 
sequence.  The  alterations  to  the  text  now  presented,  as  compared  with  the  original 
text,  result  from  the  following  considerations.  We  have  begun  with  the  words  :  —  As 
regards  customs  formalities.  These  words  meet  two  of  the  amendments  put  forward; 
firstly,  the  report  of  the  Chinese  Delegation,  dated  March  24th,  on  the  relations  between 
the  liiiTerent  Conventions  (2),  and,  secondly,  part  of  the  amendment  of  the  Serb-Croat- 
Slovene  Delegation  (3).  The  difficulty  was  that  it  was  not  quite  clear  from  the  text 
that  vessels  in  transit  would  be  subjected  to  the  other  conditions  of  this  Convention, 


(1)  See  p.  125. 

(2)  See  text  of  the  Report,  p.  200. 

(3)  See  p.  122. 
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and  I  think  we  were  all  agreed  that  this  was  not  so.  The  second  point  dealt  with  is 
the  Italian  amendment  to  omit  the  last  paragraph  of  the  article.  That  amendment 
was  withdrawn  by  the  Italian  Delegation,  hnt  for  a  short  period  it  was  re-introduced 
by  the  Polish  Delegation.  However,  we  arrived  at  a  unanimous  agreement  in  thn 
following  sense  : — In  the  first  paragraph  we  limited  the  whole  of  the  article  to  cases 
in  which  transit  takes  place  without  transhipment,  and,  subject  to  that,  it  was  agreed 
that  in  principle  the  last  paragraph  of  the  article  should  be  retained,  subject  to  a  slight 
addition  in  order  to  meet  the  proposal  of  the  Serbian  Delegation.  That  change  is 
comprised  in  the  last  few  words  :  it  being  understood  that  vessels  in  transit  may  be  called 
upon  to  provide  and  bear  the  cost  of  the  board  and  lodging  of  customs  agents  who  may  be 
strictly  necessary  for  purposes  of  supervision.  There  was  a  slight  contradiction  in  the 
Green  Book — it  is  very  rare  to  find  such  a  thing ! — between  the  text  of  the  Draft  Conven- 
tion and  the  Commentary,  and,  by  bringing  this  sentence  into  the  Convention,  the 
Convention  as  a  whole  becomes  more  logical.  There  remained  the  question  whether 
this  last  paragraph  should  remain  in  Article  7  of  the  Waterways  Convention  or  should 
be  transferred  to  Article  3  of  the  Transit  Convention,  to  which  it  is  an  exception,  if 
we  decide  to  retain  this  provision  here,  then  the  words  customs  formalities  ought  to  be 
eliminated  from  the  heading,  because  it  is  not  really  a  question  of  customs  formality. 
Various  views  were  expressed,  and  arguments  were  expressed  in  Sub-Committee  both 
for  and  against  inserting  it  in  the  Transit  Convention:  we  decided  eventually,  that, 
as  there  was  no  unanimity  of  opinion,  it  should  be  left  in  the  last  resort  to  the  Drafting 
Committee.  I  consulted  Sir  Cecil  Hurst  on  the  point,  and  he  told  me  that  he  could 
not  give  me  an  answer  without  very  careful  consideration,  but  that  the  basis  of  the 
decision  shmdd  be  to  make  the  matter  as  clear  as  possible. 

Two  or  three  amendments  had  already  been  agreed  to  by  the  Committee  before 
the  article  was  referred  to  us.  I  will  mention  them  to  show  that  we  have  not  o\  er- 
looked  them.  Instead  of  :  will  be  limited  to  placing  them  under  seal  or  in  the  custody 
of  a  customs  agent,  the  text  now  reads  :  will  be  limited  to  placing  them  under  seal  or 
padlock  or  in  the  custody  of  customs  agents.  There  was  an  amendment  by  the  Chinese 
Delegation  dealing  with  the  river  Amur.  The  Sub- Committee  unanimously  agreed 
that  it  was  impossible  to  introduce  into  each  separate  article  an  amendment  dealing 
with  special  cases,  and  that  the  Committee  should  be  asked  to  consider  this  point  by 
itself  in  a  separate  article.  The  object  of  the  first  amendment  of  the  Serbian  Dele- 
gation was  to  admit  certain  exceptions  to  the  third  paragraph  of  the  article,  in  order 
to  allow  the  establishment  on  the  River  Drave — we  were  all  convinced  that  this  would 
probably  be  desirable — of  customs  examinations,  although  this  river  for  a  great  part  of 
its  course  forms  the  frontier  between  Yugo-Slavia  and  Hungary.  The  Sub-Committee, 
however,  unanimously  agreed  that  this  case  was  already  provided  for  in  the  text,  but 
thought  that,  in  order  to  satisfy  the  Serbian  Delegate,  and  to  make  it  perfectly  clear 
that  this  was  indeed  so,  it  would  be  well  to  transfer  from  the  Green  Book  to  the  Report 
on  Waterways,  with  a  reference  to  the  Drave,  the  observation  on  page  75  of  the  Green 
Book  explaining  why  the  exception  was  made ;  the  text  would  then  read  : — the  exception 
provided  for  at  the  end  of  the  second  paragraph  of  Article  7  had  reference  more  especialhj 
to  the  present  system  of  customs  formalities  on  the  Meuse  and  on  the  Rhine,  at  Eysden  a)iil 
Lohith,  and  also  on  the  Drave. 

There  remains  an  amendment  by  the  Czecho-Slovak  Delegation  which  had  already 
been  considered  in  connection  with  the  Convention  on  Freedom  of  Transit,  to  the  effect 
that  the  cargoes  of  vessels  in  transit  under  customs  seal  should  not  be  liable  to  customs 
inspection.  This  amendment  was  discussed  at  great  length,  and  we  reached  an  agree- 
ment, subject  to  a  reservation  on  the  part  of  the  Czecho-Slovak  Delegation,  which, 
however,  may  not  wish  to  maintain  it.  We  agreed  that  the  substance  of  the  amend- 
ment was  already  provided  for  under  Article  h  of  the  Transit  Convention  and  Article  7 
(if  the  Waterways  Convention,  and  that  it  would  be  sufficient  for  all  practical  purposes 
if  it  were  mentioned  in  the  Report  that,  in  so  far  as  there  might  be  a  discrepancy 
between  Article  5  of  the  Transit  Convention  and  Article  7  of  the  ^^■aterways  Conven 
lion,  .\rliclc  7  shoidd  prevail;  in  other  words,  the  intention  is  that  the  greater  faeil- 
ities  accorded  to  vessels  in  Article  7  should  be  substituted  where  necessary  foi'  tin 
lesser  facilities  granted  in  the  Convention  on  Freedom  of  Transit. 

The  Sub-Committoe   also  iliseiisserl   the  qiiestioti   wliether  navigation   on   certain 
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rivers  wo\ild  not  bo  tacilitaled  if,  in  order  to  reduce  the  necessity  for  customs  exami- 
nations, we  decided  that  navigation  regulations  should  also  refer  to  the  manifests  of 
vessels;  but  we  agreed  that  there  was  no  need  to  insert  a  text  on  this  subject,  as 
Article  7  of  the  Waterways  Convention  and  also  the  last  sentence  of  Article  5  of  the 
Transit  Convention,  appear  to  admit  the  possibility. 

One  further  question  was  raised.  It  was  pointed  out  that  it  might  not  always  be 
physically  possible  to  put  the  second  and  third  paragraphs  of  this  article  into  appli- 
cation. This  question  was  discussed  at  Paris,  and  it  was  decided  to  insert  in  the  com- 
mentary that,  in  order  to  take  advantage  of  these  facilities  it  was  clearly  desirable 
that  vessels  should  be  fitted  up  in  such  a  way  that,  even  if  they  could  not  be  completely 
sealed  by  customs  officers,  they  should  at  least  have  compartments  capable  of  being 
placed  under  seal.  Obviously  if  a  cargo  arrives  consisting  of  goods  in  transit, 
mixed  with  others  which  are  not,  such  a  cargo  cannot  be  put  under  seal;  but  it  was 
thought  better  to  make  it  quite  clear  that  vessels  could  not  claim  to  travel  with  their 
cargo  under  seal  unless  they  were  fitted  up  in  such  a  way  as  to  make  this  physically 
possible. 

I  should  like  to  add  that  the  reservation  of  the  Czecho-Slovak  Delegation  was  not  a 
formal  one.  We  really  arrived  at  an  agreement,  but  I  mentioned  it  because  I  under- 
stand that  the  Czecho-Slovak  Delegation  had  some  slight  hesitation  in  the  matter, 
and  1  wish  to  give  the  members  of  that  Delegation  an  opportunity  of  saying 
whatever  they  desire  to  say. 

M.  KRBEC  (Czecho-Slovakia;  speaking  in  French).  —  The  senior  member  of  our 
Delegation  having  been  obliged  to  leave  the  present  Conference  in  order  to  attend  the 
Danube  Conference,  which  opens  to-day  at  Paris,  I  find  myself  placed  in  the  position 
of  not  having  taken  part  in  the  deliberations  of  the  Sub-Committee,  and  I  therefore 
cannot  at  present  take  part  in  the  discussion  on  this  question  following  on  the  report 
of  General  Mance.  1  wish,  therefore,  to  reserve  the  right  of  returning  to  it  at  the 
plenary  meeting,  when  the  Transit  Convention,  or  the  Convention  on  Navigable  Water- 
ways, comes  up  for  discussion. 

Till'  CHAIRMAN  (speaking  in  French).  —  The  question  is  a  very  simple  one,  and 
.M.  Muiler  has  considered  it  fully.  I  hope,  therefore,  that  after  some  little  reflection 
you  will  be  in  a  position  to  take  your  decision.  If  this  were  a  fundamental  question, 
I  should  share  your  view,  but  .M.  Hanotaux  has  informed  us  that  it  is  absolutely  neces- 
sary for  us  to  terminate  our  proceedings  on  Sunday.  I  must  beg  you  to  reflect  and 
see  whether  you  cannot  come  to  a  decision  at  once,  either  for  or  against. 

Subject  to  this  request,  which  I  make  to  the  Czecho-Slovak  Delegate  on  behalf  of 
the  Committee,  I  wish  to  tender  the  thanks  of  the  Committee  to  General  Mance  for 
his  clear  I'eport. 

.M.  KRBEC  (Czecho-Slovakia;  speaking  in  French).  —  I  thought  that  delegations 
always  had  the  right  to  bring  up  for  discussion  again  at  a  plenary  meeting  any  ques- 
tions which  had  been  provisionally  decided  here.  Subject  to  this  formal  reservarion. 
thai  I  may  if  need  be  raise  the  question  again  in  plenary  session,  1  do  not  oppose  the 
atloptioii  of  (ieneral  Mances  Report,  and  of  the  article  as  presented  by  the  Sub-Com- 
mittee. 

The  CHAIRMAN  (speaking  in  French).  —  You  are  right  from  a  strictly  legal  point 
of  view,  hut  this  (|uestion  is  one  of  degree,  and  the  Committee  as  a  whole  desire  you 
to  come  to  a  definite  decision,  in  order  that  we  may  con\plete  our  labours  rapidly  and 
in  the  time  allotted  to  us. 

The  Netherlands  Delegate  proposes  to  add  to  paragraph  2  of  Article  7  after  the 
words  in  transit,  the  words  after  they  have  been  declared  and  subjected  to  a  sumnianj 
inspection. 

M.  I. FLY  (Netherlands;  speaking  in  French).  —  This  question  is  of  a  technical 
natuiv,  and  I  should  like  .M.  Laman  dc  Vries  to  speak  upon  it. 
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M.  LAMAN  DE  VRIES  (Netherlands,  speaking  in  French).  —  The  Netherlands 
Delegation  had  supposed  that  the  second  paragraph  of  Article  7  contained  the  appli- 
cation of  a  principle  which  had  already  been  adopted  in  Article  9  of  the  present  Conven- 
tion for  the  navigation  of  the  Rhine.  The  essential  feature  of  this  principle  is  that 
the  accuracy  of  a  statement  made  by  the  master  of  a  barge  proceeding  in  transit 
shall  be  accepted  without  the  usual  customs  verification,  except  as  regards  the  pre- 
caution of  sealing  the  vessel  or  placing  it  in  the  custody  of  a  customs  official.  In  view 
of  this,  our  delegation  did  not  attach  much  importance  to  the  wording  of  the  second 
paragraph,  but  now  our  eyes  have  been  opened.  On  Saturday  last  M.  Hostie  gave  us  a 
very  different  explanation  of  the  scope  of  the  paragraph  (1).  According  to  him  there 
is  to  be  no  statement  by  the  master  of  the  barge;  when  the  master  says  that  the  vessel 
is  in  transit  the  hold  will  be  sealed,  padlocked  or  placed  in  the  custody  of  a  customs 
official,  and  that  is  all.  This  explanation  is  very  important,  and  at  the  same  time 
very  disquieting  for  States  through  which  traffic  passes  in  transit.  How  are  the  cus- 
toms officials  of  these  States  to  watch  over  fiscal  interests  or  even  public  safety  when 
they  do  not  know  the  nature  of  the  goods  which  come  from  abroad,  and  which  perhaps 
will  not  leave  their  territory  at  all?  If  it  is  known  that  a  cargo  is  liable  to  heavy 
import  duty,  exceptional  measures  may  be  taken  to  prevent  clandestine  unloading. 
If  it  is  known  that  a  cargo  consists  of  goods  whose  import  is  prohibited,  they  will  be 
refused.  If  the  true  nature  of  a  cargo  is  concealed  under  another  name,  the  State  may 
severely  punish  a  false  declaration.  But  if  there  is  no  declaration  at  all,  nothing  can 
be  done.  The  hold  will  merely  be  sealed  and  it  wUl  not  be  known  whether  the  seals 
will  be  respected. 

1  think  the  matter  is  quite  clear.  To  abolish  a  declaration  which  has  hitherto  been 
universally  required,  w'ould  mean  to  deliver  up  the  interests  of  a  State,  through  which 
goods  pass  in  transit,  to  the  mercy  of  smugglers  or  persons  who  wish  to  gratify  the 
demand  of  a  country  with  goods  which  could  not  be  imported  openly.  The  breaking 
of  seals  xntII  obviously  become  general,  but  if  we  do  not  know  the  nature  and  quantity 
of  the  goods  unloaded,  if  we  do  not  even  know  whether  the  breaking  of  the  seal  was 
a  preliminary  to  a  secret  unloading  or  the  result  of  an  accident  or  some  misunder- 
standing— that  is  the  usual  excuse — no  severe  punishment  can  be  inflicted.  Besides, 
what  does  the  severe  punishment  matter  if  the  result  achieved  by  the  act  of  contra- 
\ention  is  much  greater  still? 

For  these  reasons  the  Netherlands  Delegation  has  the  honour  to  propose  the  amend- 
ment which  the  Chairman  has  read.  1  may  add  that  the  system  established  by  the 
Rhine  Navigation  Convention,  which  requires  a  simple  declaration  under  the  name 
of  a  manifest,  does  not  present  any  difficulty  for  vessels  on  inland  waterways.  It  is  clear 
that  without  a  summary  inspection  the  declaration  would  not  offer  any  guarantee. 

Mr.  H.  0.  GLANCE  (Great  Britain).  —  The  question  was  discussed  at  our  meeting 
this  morning,  and  it  was  pointed  out  that  in  a  great  many  instances  no  such  formalities 
were  necessary; -for  that  reason  it  was  thought  undesirable  to  indicate  a  formality 
which  might  encourage  greater  restrictions  than  those  already  in  existence.  That 
was  the  main  reason  why  these  words  were  omitted.  The  Sub-Committee  thought 
that  if  we  entered  into  these  details  we  should  involve  ourselves  in  a  host  of  com- 
plexities of  administration,  and  that  the  expression  was  sufficiently  flexible  to  admit 
of  any  reasonable  sealing  formalities.  After  all,  a  summary  visit  must  be  made  in 
order  to  affix  the  seals.  As  regards  the  Rhine,  the  actual  declaration  will  be  provided 
for  by  the  Act  of  Navigation.  There  is  no  reason  why,  on  a  particular  river,  any  special 
administrative  regulations  should  not  be  adopted,  if  they  are  in  accordance  with  the 
spirit  of  our  Convention.  It  is  admittedly  a  point  on  which  the  article  is  not  abso- 
lutely explicit,  but  we  have  to  choose  between  leaving  the  matter  open  to  a  reasonable 
interpretation  and  introducing  a  restriction  which  does  not  exist  on  a  large  number 
of  waterways  to  which  the  Convention  would  apply. 

M.  SEELIGER  (Germany;  speaking  in  French).  —  The  problem  raised  by  the 
Netherlands  Delegate  is  of  considerable  importance.     At  the  first  session  of  the  Elbe 

(1)  See  pp.  118,  119,  120. 
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Commission  we  discussed  this  question  at  great  length,  and  I  will  venture  to  make 
some  observations  on  it  now. 

If  1  have  understood  aright,  each  vessel  passing  from  one  place  to  another  ought 
always  to  have  its  manifest  on  board;  the  country  through  which  it  is  passing  can 
thus  ascertain  wlial  goods  it  is  carrying,  whereas  vessels  in  transit  have  no  manifest. 
Tiie  State  througli  which  transit  traffic  passes  is  not  allowed  to  know  the  nature  of 
the  goods  transported  by  the  vessel  in  transit,  and  it  is  from  this  that  the  whole  difTi- 
culty  arises.  The  seals  of  a  vessel  may  have  been  broken.  The  State  of  transit  maj' 
then  have  to  ascertain  whether  the  goods  are  still  in  the  vessel  or  not,  or  whether  they 
have  been  unloaded  at  any  point, — in  a  word,  whether  there  has  been  any  fraud.  At 
the  time  of  the  discussion  of  the  Elbe  draft,  the  question  arose  of  compelling  masters 
of  vessels  in  transit  to  prepare  a  manifest.  This  obligation  did  not  devolve  upon  the 
State  through  which  the  transit  traffic  passed  or  any  authority  appointed  by  this 
Slate,  but  on  the  State  from  which  the  vessel  was  proceeding,  or-  if,  for  example,  it 
were  an  English  vessel  on  tiie  Rhine-  its  consular  authority.  In  this  way  a  manifest 
was  always  drawn  up  somewhere  for  each  vessel  in  transit,  and,  should  the  customs 
seals  be  broken,  the  transit  State  has  to  ascertain  whether  the  goods  are  on  board  and 
the  master  has  the  manifest,  which  he  must  produce.  This  clause  has  not  been  intro- 
duced into  the  Draft,  but  1  think  that  it  is  in  the  Protocol,  and  that  in  the  regulations 
of  the  Elbe  this  solutioTi  will  be  arrived  at. 

M.  LAMAN  DE  VRIES  (Netherlands;  speaking  in  French).  —  The  importance 
of  this  question  is  too  great  for  any  doubt  to  be  allowed  to  remain,  and  it  must  be 
categorically  expressed  in  the  text  of  the  Convention.  Allow  me  to  say  also  that  the 
question  does  not  refer  to  the  form  of  the  manifest,  but  to  the  quantity  and  nature 
of  the  goods  which  are  actually  in  the  vessel.  What  is  wanted  is  a  document 
guaranteeing  that  the  vessel  is  in  order.  I  therefore  venture  to  press  the  adoption  of 
my  amendment. 

M.  BAR  RAIL  (France;  speaking  in  French).  —  After  the  clear  explanation  fur- 
nished by  the  German  Delegate  we  all  recognise  that  every  individual  navigation  act 
must  provide  for  a  declaration  and  summary  inspection.  Why  should  we  consider 
bad  in  a  general  convention  what  we  consider  good  in  various  individual  conventions? 
In  these  circumstances,  though  1  do  not  wish  to  make  this  matter  a  question  of  prin- 
ciple which  might  divide  us,  I  see  no  objection  to  our  conqdying  with  the  wishes  of  the 
.Netherlands  Delegate.  In  my  capacity  as  an  expert  on  customs  questions,  I  must 
support  him. — we  belong  to  the  same  brotherhood.  It  cannot  be  said  that  customs 
([uestions  are  questions  of  detail;  they  are  so  to  the  lay  mind,  of  course,  but  they 
have  a  very  far-reaching  influence  on  the  economic  interests  of  a  country.  I  am 
I  herefore  of  opinion  that  we  should  support  the  claim  of  the  Netherlands  Delegate 
unless  very  strong  objections  of  principle  are  raised  to  it. 

M.  PERIETZEANO  (Roumania;  speaking  in  French).  —  The  amendment  of  the 
Netherlands  Delegation  appears  to  me  a  very  natural  one.  We  have  every  right  to 
ask  why  transit  by  land  routes  is  subject  to  certain  rules  and  transit  by  other  routes 
should  be  submitted  to  a  totally  different  rule.  According  to  Article  5  of  the  Transit 
Convention,  a  State  is  allowed  to  prevent  the  transit  of  a  certain  class  of  goods  if  these 
goods  are  prohibited,  or  if  they  are  dangerous  for  the  public  welfare.  When  this  prin- 
ciple was  admitted  in  the  Transit  Convention  it  was  understood  that  in  whatever  way 
it  was  desired  to  transport  goods  through  a  country,  that  country  could  in  certain  cases 
prevent  it.  Do  you  now  want  to  allow  any  goods  whatever  to  cross  a  country  by 
river?  Such  goods  might  be  pestiferous  or  anything  else,  but  they  could  not  be  stopped 
so  long  as  the  contents  of  the  vessel  are  allowed  to  remain  unknown.  It  would  be 
anomalous  if  the  crossing  of  a  country  by  water  should  thus  bring  with  it  certain 
exceptional  powers  which  you  would  not  acknowledge  if  the  same  goods  were 
conveyed  in  a  railway-truck. 

I  have  heard  two  arguments  adduced  here,  against  which  I  ^•enture  to  protest. 
The  first  was  that  this  would  complicate  navigation,  the  second  is  that  we  are  in  a  hurry. 
On  this  subject  I  venture  to  make  a  statement.     I  do  not  know  whether  we  must  finish 


—    172    — 

on  Saturday  or  not,  but  so  long  as  the  interests  of  my  country  are  at  stake,  I  shall 
remain  here,  were  it  for  the  whole  summer.  1  will  never  sacrifice  the  interests  of  my 
country  merely  in  order  to  enable  us  to  return  home  sooner.  My  second  declaration 
is  that  I  am  very  desirous  that  navigali  informalities  should  be  as  simple  as  possible, 
so  long  as  this  simplicity  is  not  obtained  at  the  cost  of  the  customs  formalities  of  the 
countries  crossed.  If  we  say  that  a  vessel  may  cross  a  country  without  making  a 
declaration,  it  seems  that  we  should  be  setting  up  two  frontiers  on  the  two  banks  of 
a  river,  and  that  each  country  must  defend  itself  behind  these  frontiers  because  it  does 
not  know  what  there  is  in  a  vessel.  It  must  rest  content  with  a  declaration  by  somebody 
of  something.  It  is  said  that  there  will  be  no  fraud  because  cargoes  have  been  put 
under  seal  or  padlocked.  But  you  know  quite  well  that  seals  are  broken  without  its 
being  noticed.  The  thief  can  only  be  caught  red-handed,  otherwise  the  vessel  cannot 
be  prevented  from  transporting  whatever  goods  it  pleases. 

Do  not  compel  the  countries  crossed  by  international  routes  to  have  two  frontiers, — 
one  a  State  frontier  and  the  other  running  along  the  whole  length  of  the  banks  of  this 
international  route;  this  would  entail  expenditure  for  the  levying  of  customs  dues  and 
for  frontier  guards  to  prevent  fraud,  and  this  expenditure  would  be  enormous.  Inter- 
national rivers  would  end  by  becoming  veritable  calamities  for  the  countries  which 
they  cross,  and  God  has  made  them  the  opposite  of  this,  primarily  in  the  interest  of 
the  country,  and  then  of  those  who  visit  and  trade  with  it.  To  wish  to  cross  a  country 
without  saying  what  there  is  in  the  vehicle,  or,  if  it  be  by  water,  in  the  vessel,  is  to 
claim  a  right  of  ex-territoriality  over  that  waterway,  and  this  would  be  inadmissible. 
I  am  quite  willing  to  authorise  you  to  pass  over  rivers  which  cross  my  country,  and 
even  to  enter  the  ports,  but  I  have  no  intention  of  ceasing  to  be  master  on  my  own 
rivers.  I  have  the  right  to  ask  you  what  you  are  transporting.  1  therefore  consider 
not  only  that  the  proposal  of  the  Netherlands  Delegate  is  reasonable,  but  it  would  be 
difTicult  to  argue  otherwise. 

M.  HOSTIE  (speaking  in  French).  —  I  should  like  to  find  a  solution  which  would 
enable  us  to  save  time,  if  only  a  quarter  of  an  hour,  in  order  to  complete  this  Convention 
as  soon  as  possible,  because  it  is  essential  that  the  Convention  should  be  made. 

M  PERIETZEANO  (Roumania;  speaking  in  French).  —  That  is  not  what  is 
essential. 

M.  HOSTIE  (speaking  in  French).  —  I  am  convinced  that  the  majority  of  us  will 
consider,  as  1  do,  that  it  is  better  to  have  a  General  Convention  which  may  leave  some- 
thing to  be  desired  on  certain  secondary  points  than  to  have  no  General  Convention 
at  all.  I  am  making  every  effort  to  find  something, — I  do  not  flatter  myself;  it  will 
be  less  satisfactory — but  something  which  will  be  acceptable.  1  propose  therefore 
to  substitute  for  the  words  will  be  limited...  to  the  words  on  the  same  subject  in  Ar- 
ticle 334  of  the  Treaty  of  Versailles  which  served  as  a  starting-point  for  the  present 
text;  they  read  as  follows  :  IVhen  the  two  banks  of  an  international  river  are  within  the 
same  State,  goods  in  transit  mat/  be  placed  under  seal  or  in  the  cnstodij  of  customs  agents. 

That  would  obviate  the  objections  of  the  Netherlands  Delegation,  and  if  there  is 
no  observation  to  the  contrary,  I  think  the  Committee  might  accept  the  proposal. 

The  CHAIRMAN  (speaking  in  French).  —  The  discussion  is  closed.  We  will  take 
a  decision  on  the  text  on  which  General  Mance  based  his  Report  and  which  reads  as 
follows  : 

Article  7 

Transit,  Customs  Formalities. 

(Text  adopted  by  the  Sub -Committee.) 

As  regards  customs  formalities,  the  transit  of  vessels,  passengers  and  goods  on  waterways 
of  international  concern,  shall  be  affected  under  the  conditions  established  by  the  Convention 
on  Freedom  of  Transit.  In  cases  where  transit  takes  place  without  transhipment,  the  fol- 
lowing additional  provisions  shall  he  apiilicable  : 

When  the  two  banks  of  a  waterway  of  international  concern  are  within  the  same 
State,  the  customs  formalities  on  goods  in  transit  will  be  limited  to  placing  them  under 
seal  or  padlock  or  in  the  custody  of  customs  agents. 
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When  a  waterway  of  international  concern  forms  the  frontier  between  two  States, 
vessels,  passengers  and  goods  passing  in  transit  shall  be  exempt  from  all  customs  for- 
malities except  in  those  cases  in  which  there  are  valid  reasons  of  a  practical  nature  for 
carrying  out  customs  formalities  in  the  part  of  the  river  which  forms  the  frontier,  but 
such  formalities  must  not  interfere  with  the  facilities  of  navigation. 
The  dues  provided  for  and  authorised  in  Article  3  of  the  Convention  on  Freedom  of  Transit 
shall  not  apply  to  the  transit  of  vessels,  passengers  and  goods  on  waterways  of  international 
concern,  it  being  understood  that  vessels  in  transit  may  be  called  upon  to  provide  and  bear 
the  cost  of  the  board  and  lodging  of  customs  agents  who  may  be  strictly  necessary  for  purposes 
of  supervision. 

I  will  put  this  text  to  the  vote... 

M.  BARRAIL  (France;  speaking  in  French).  —  I  presume  that  this  does  not  raise 
the  question  of  principle  regarding  cheinges  in  this  text. 

The  CHAIRMAN  (speaking  in  French).  —  No. 
The  Article  was  adopted,  29  voting  for. 

The  CHAIRMAN  (speaking  in  French).  —  As  the  Committee  does  not  desire  to 
take  a  decision  on  the  text  proposed  by  M.  Hostie,  1  will  put  to  the  vote  the  Nether- 
lands amendment,  which  consists  of  an  addition  to  the  second  paragraph  of  Article  7 
after  the  words  in  transit,  of  the  words  ...after  therj  have,  been  declared  and  subjected  to 
a  summary  inspection. 

The  amendment  was  adopted  by  26  cotes  to  3. 


ADOPTION  OF  PARAGRAPH  4  OF  ARTICLE  8 


We  will  now  consider  the  fourth  paragraph  of  Article  8,  which,  at  the  request  of 
General  Mance,  was  reserved. 


Mr.  H.  0.  .MANCE  (Great  Britain).  —  The  British  Delegation  has  considered  this 
question  very  carefully.  I  think  we  have  found  a  text  which  meets  the  wishes  of  the 
various  delegations  who  declared  themselves  in  favour  of  the  amendment,  while  at 
the  same  time  it  oilers  the  smallest  possible  number  of  objections. 

The  text  is  as  follows  : — 

The  State  under  ahose  sovereignty  or  authority  a  port  is  situated  may  withdraw  the 
benefits  of  the  preceding  paragraph  from  any  vessel  if  it  is  proved  that  the  owner  of  the 
vessel  discriminates  systematically  against  the  nationals  of  that  State,  including  com- 
panies controlled  by  such  nationals. 

The  opinion  of  the  British  Delegation  and  also  that  of  Sir  Cecil  Hurst,  who  was 
asked  to  examine  this  article,  is  that  this  text  will  meet  the  wishes  of  the  Delegate  of 
Uruguay  better  than  his  own  text. 

M.  HOSTIE  (speaking  in  French).  —  Of  course  we  proposed  this  article  subject 
to  drafting  amendments.     My  main  object  was  to  express  the  essential  points. 

The  CHAIRMAN  (speaking  in  French).  —  1  will  put  to  the  vote  the  principle 
contained  in  this  paragraph,  subject  to  drafting  amendments. 

The  paragraph  was  adopted  in  principle. 
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DISCUSSION  OF  ARTICLE  11 

The  CHAIRMAN  (speaking  in  French).  — We  now  begin  the  discussion  of  Article  11, 
which  reads  as  follows  :  — 

Article  U 
River  Commissions. 

In  the  event  of  certain  functions  being  entrusted  by  virtue  of  one  of  the  special  agreements 
or  treaties  referred  to  in  the  preceding  article,  to  an  International  Commission  composed  of 
Representatives  of  States  other  than  the  riparian  States  of  the  international  waterway,  such 
a  Commission  shall,  subject  to  the  stipulations  contained  in  Article  9,  be  inspired  solely  by 
the  interests  of  navigation,  and  shall  come  under  the  category  of  the  organisations  provided 
for  in  Article  24  of  the  Covenant  of  the  League  of  Nations.  By  this  it  is  understood  that  it 
will  exchange  directly  with  the  appropriate  Organisation  of  the  League  of  Nations  any  useful 
information,  and  will  submit  an  annual  report  to  the  League  of  Nations. 

The  powers  of  the  Commissions  provided  for  in  the  preceding  paragraph  shall  be  deter- 
mined by  the  Act  of  navigation  of  each  waterway,  and  shall  at  least  include  the  following  : — 

1.  The  Commission  shall  be  entitled  itself  to  draw  up  such  navigation  regulations  as  it 
thinks  fit,  and  shall  receive  advice  of  all  other  navigation  regulations; 

2.  It  shall  inspect  or  cause  to  be  inspected  periodically  the  whole  course  of  the  waterway, 
and  shall  inform  the  riparian  States  of  any  action  which  may  be  advisable  for  the  upkeep  of 
the  works  and  the  maintenance  of  good  navigation  conditions. 

3.  It  shall  be  furnished  by  all  the  riparian  States  with  ofTicial  reports  of  all  schemes  for 
the  improvement  of  the  waterway. 

4.  Where  the  Act  of  navigation  does  not  include  special  regulations  for  the  levying  of  dues 
and  charges,  the  Commission  shall  be  entitled  to  approve  the  le\-ying  of  dues  and  charges 
under  the  conditions  prescribed  in  Article  6  of  the  present  convention. 

The  Serb-Croat-Slovene  Delegation  has  submitted  the  following  amendment  to 
this  article  : 

In  paragraph  2  omit  the  words  :  shall  inspect  or  cause  tn  be  inspected  periodically 
the  whole  course  of  the  waterway  and... 

M.  AVRAMOVITCH  (Serb-Croat-Slovene  State;  speaking  in  French).  —  Our  reason 
for  suggesting  this  change — which  is  one  of  slight  importance  only — is  that  we  feai' 
that  if  this  provision  is  maintained  the  exercise  of  authority  will  be  impeded  and  State 
sovereignty  infringed.  We  admit  that  the  Commission  has  the  right  to  inspect 
wherever  it  may  desire,  but  we  do  not  wish  it  to  be  placed  in  a  position  to  demand,  for 
example,  that  on  a  given  day  the  authorities  should  be  placed  at  its  disposal  to  show- 
it  a  depot,  a  port  or  a  river-bank.  This  can  be  the  more  easily  understood  because 
when  an  international  river  forms  the  frontier  between  two  States,  there  are  on  the 
banks,  in  addition  to  works  intended  to  facilitate  navigation,  other  works  contributing 
to  national  defence.  It  is  for  this  reason  that  we  have  proposed  the  omission  in  para- 
graph 2  of  the  words :  It shallinspect  or  cause  to  be  inspected  periodically  the  whole  course 
of  the  waterway.  In  order  to  obtain  a  more  logical  arrangement  of  the  text,  we  propose 
that  the  Conference  should  change  the  order  of  the  paragraphs  by  placing  paragraph  3 
in  the  place  of  paragraph  2.  Paragraph  2  would  read  as  follows: — It  shall  be  furnished 
by  all  the  riparian  States  with  official  reports  of  all  schemes  for  the  improvement  of  the 
waterway  ;  whilst  paragraph  .S  would  read  as  follows  • — It  shall  inform  the  riparian  States 
of  any  action  which  may  be  advisable  for  the  upkeep  of  works  and  the  maintenance  of  good 
navigation  conditions.  Our  grounds  for  this  amendment  appear  to  me  to  be  logical 
and  of  a  nature  to  allow  of  its  adoption  by  the  Committee. 

The  CHAI RMAN  (speaking  in  French).  —  Does  anyone  wish  to  speak  on  the  amend- 
ment submitted  by  the  Serb-Croat-Slovene  Delegation? 
1  put  it  to  the  vote. 

The  amendment  was  adopted,  14  voting  for  and  5  against. 

I  will  now  put  to  the  vote  the  whole  of  Article  11  as  altered  by  the  adoption  of 
this  amendment. 

Article  11  was  adopted. 
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ADOPTION  OF  ARTICLES  12  AND  13 

We  pass  to  Articles  12  and  13,  to  which  no  amendments  have  been  submitted. 
They  will  have  to  be  modified  in  order  to  bring  them  into  accord  with  the  corresponding 
articles  of  the  Transit  Convention. 

Article  12 
Application  of  the  Convention  in  Time  of  War. 

The  present  Convention  does  not  govern  the  rights  and  obligations  of  belligerents  and 
of  neutrals  in  time  of  war.  With  this  reservation,  the  present  Convention  shall  be  valid  in 
lime  of  war  in  the  measure  compatible  with  these  rights  and  these  obligations. 

Article  13 

Relationship  of  the  present  obligations  to  the  other  obligations 
of  the  Members  of  the  League  of  Nations. 

The  present  Convention  does  not  impose  on  any  of  the  High  Contracting  Parties  any 
obligation  which  would  conflict  with  its  rights  and  obligations  as  a  Member  of  the  Leagup 
of  Nations. 

These  articles  were  adopted,  subject  to  final  drafting. 

DISCUSSION  OF  ARTICLE  14 

The  CHAIRMAN  (speaking  in  French).  —  I  will  read  Article  14. 

Article  14 
Vessels  of  War,  etc. 

It  must  be  understood  that,  subject  to  any  stipulation  to  the  contrary  contained  in  a 
special  treaty  or  agreement  concerning  any  given  waterway,  the  navigation  of  vessels  of  war, 
or  of  those  connected  with  the  policing  or  administration  of  the  river,  or  in  general  with  the 
exercise  of  any  public  authority  in  the  name  of  a  sovereign  State,  is  in  no  way  affected  by 
the  present  Convention. 

There  is  a  Serbian  amendment  to  this  article. 

M.  AVRAMOVITCH  (Serb-Croat-Slovene  State;  speaking  in  French).  —  This 
article  has  been  generally  understood  to  mean  that  the  right  of  sovereignty  of  the 
Stale  throuah  whose  territory  the  international  river  flows  is  in  no  way  affected;  but 
as  it  is  not  very  clear,  we  ask  leave  to  add  the  following  words  to  the  second  paragraph  : 

Subject  to  any  stipulation  to  the  contrary,  the  passage  of  any  naval  force  of  a  riparian 
or  non-riparian  State  through  the  territorifd  waters  of  any  other  riparian  State  is  only  per- 
mitted with  the  special  authorisation  of  the  latter. 

The  words  territorial  waters  refer  to  the  international  river.  I  beg  the  Committee 
to  adopt  our  proposal;  it  seems  to  me  perfectly  clear.  Otherwise  it  might  appear  that 
authorisation  was  given  for  vessels  of  war  to  pass  along  an  international  river.  It 
must  not  be  forgotten  that  internationalised  rivers  are  not  internationalised  from  the 
point  of  view  of  the  right  of  ownership,  but  only  from  that  of  the  right  of  passage 
of  navigation.  As  the  Brazilian  Delegate  very  clearly  said,  it  is  not  even  a  question 
of  a  servitude  but  of  a  simple  right  of  passage. 

Mr.  M.  0.  MANGE  (Great  Britain).  —  I  will  draw  attention  to  the  fact  that  the 
restrictions  in  these  various  Conventions  are  of  two  categories,-  one  laying  down  that 
wliirh  may  and  that  which  may  not  be  done,  and  the  other  stating  the  matters  with 
which  the  Convention  is  not  competent  to  deal.     The  present  is  one  of  the  cases  which 
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it  seems  very  desirable  to  place  in  the  second  category,  whereas  if  we  adopt  the  sug- 
gestion of  the  Serliian  Delegate,  it  seems  to  me  that  we  are  confusing  the  two  categories. 
We  say  that  this  Convention  has  nothing  whatever  to  do  with  the  (juestion  of  vessels 
of  war,  and  then  we  include  a  stipulation  applicable  to  the  passage  of  vessels  of  war, — 
a  subject  which  we  have  just  said  is  outside  our  competence.  The  amendment  does 
not  seem  to  me  very  logical.  If  we  have  to  choose  between  the  two,  I  think  we  were 
on  the  right  lines  in  the  Green  Book  in  saying  that  this  Convention  has  nothing  to  do 
witli  the  question  of  the  passage  of  vessels  of  war;  it  neither  authorises  it  nor  prohibits 
it.  The  question  is  regulated  by  considerations  which  may  be  the  subject  of  discussion 
by  other  bodies.     That  was  the  idea. 

1  propose  that  we  omit  the  words  subject  to  any  stipulation  to  the  contrary  contained 
in  a  special  treaty  or  agreement  concerning  any  given  waterway.  1  was  asked  lo  give 
a  reason  for  the  inclusion  of  this  passage,  and  as  I  have  been  unable  to  do  so,  I  think 
it  had  better  be  omitted. 


M.  MONTARROYOS  (Brazil;  speaking  in  French).  —  We  are  all  agreed  that 
Article  14  is  obscure,  and  I  propose  a  new  text  which  shall  not  conflict  with  the  fun- 
damental idea  of  the  article, — namely,  that  the  Convention  is  not  to  modify  anything 
in  the  rules  of  international  law  concerning  legislation  with  regard  to  vessels  of  war. 

M.  FERNANDEZ  Y  MEDINA  (Uruguay;  speaking  in  French).  —  Although  unfor- 
tunately the  text  may  not  be  clear,  the  idea,  according  to  the  Commentary  in  the  Green 
Book,  is  to  exclude  from  the  Convention  anything  relating  to  vessels  of  war,  except 
the  rights  already  granted  to  various  States  for  navigation  on  international  rivers. 
But  that  is  a  question  of  drafting.  I  have  myself  proposed  a  text  based  on  that  of 
Article  14,  to  the  effect  that  navigation  of  vessels  of  war  is  excluded  from  the  domain 
of  application  of  this  Convention,  and  shall  be  regulated  by  special  measures  or  treaties. 

M.  DETCEUF  (France;  speaking  in  French).  —  In  principle,  I  am  in  agreement 
with  the  two  last  speakers,  hut  I  wish  nevertheless  to  make  an  observation  with  regard 
to  what  has  just  been  said, — that  the  navigation  of  these  vessels  shall  be  regulated  by 
special  agreements  or  treaties.  It  may  not  be  necessary  to  pass  special  agreements 
or  treaties  to  regulate  what  shall  take  place  on  each  territory,  I  should  therefore  support 
a  wording  very  similar  to  the  one  proposed;  it  might  read  as  follows  : 

Subject  to  any  stipulation  to  the  contrary  between  the  States  concerned,  the  present 
Convention  does  not  apply  to  vessels  connected  with  the  exercise  of  any  public  authority  in 
the  name  of  a  sovereign  State. 

M.  FERNANDEZ  Y  MEDINA  (Uruguay;  speaking  in  French).  —  No;  we  wish 
to  exclude  these  vessels  from  our  Convention. 

M.  DETCEUF  (France;  speaking  in  French).  —  We  might  say  does  not  apply  instead 
of  is  in  no  way  affected. 

M.  MONTARROYOS  (Brazil;  speaking  in  French).  —  The  text  should  be  drafted 
after  due  reflection,  and  I  propose  that  a  sub-committee  should  meet,  to  include  the 
French  and  British  Delegates,  and  M.  Avramovitch. 

The  CHAIRMAN  (speaking  in  French).  —  I  am  happy  to  be  in  complete  agreement 
with  our  Rapporteur,  M.  Montarroyos.  It  is  a  question  of  drafting.  1  propose  accor- 
dingly the  appointment  of  a  small  committee  composed  of  M.  Montarroyos,  the  author 
of  the  proposal,  General  Mance,  M.  Fernandez  y  Medina,  M.  Avramovitch  and 
M.  Detoeuf. 


Article  14  was  referred  to  this  Committee  for  drafting. 


177 

DISCUSSION  OF  ARTICLE  15 

We  will  now  embark  upon  the  study  of  Article  15,  which  reads  as  follows  : — 

Article  15 
Relations  with  States  not  adhering  to  the  present  Convention. 

Each  of  the  High  Contracting  Parties  undertakes  not  to  conclude  with  a  State  which  does 
not  adhere  to  the  present  Convention  any  agreement  relating  to  navigation  on  an  inter- 
national waterway  which  would  be  contrary  to  tlie  terms  of  the  present  Convention  if  con- 
cluded between  High  Contracting  Parties. 

M.  KRBEC  (Czecho-Slovakia;  speaking  in  French).  —  The  same  article  appeared 
in  the  Green  Book  in  the  Coiiveution  ou  Transit,  hut  the  Transit  Committee  had  adopted 
another  text.  Articles  10  and  11  of  the  Draft  Convention  on  Transit  were  merged 
into  one,  and  the  following  text  was  the  result  (1)  : — 

The  High  Contracting  Parties  further  undertake  not  to  conclude  any  conventions,  treaties 
or  agreements  in  future  which  might  conflict  with  the  terms  of  the  present  Convention  unless 
it  can  be  shown  tliat  there  are  geographical,  economic  or  technical  reasons  which  might,  in 
exceptional  cases,  justify  a  departure  from  them. 

This  is  a  part  of  the  present  Article  10,  and  I  think  we  should  bear  it  in  mind  for 
the  Convention  on  Waterways. 

M.  Robert  HAAS  (Secretary-General  of  the  Conference;  speaking  in  French).  — 
I  think  that  the  question  of  Article  15  of  the  Waterways  Convention  is  quite  different 
from  that  of  Article  10  of  the  Transit  Convention.  The  transit  question  necessitated 
a  much  more  complex  article,  in  view  of  the  different  field  of  application,  and  there 
is  no  reason  to  connect  these  two  questions.  We  are  dealing  here  with  a  much  simpler 
case,  and  seeing  that  no  amendment  has  been  put  in  to  this  article,  I  think  there  is  no 
reason  to  complicate  matters,  and  that  there  are  no  grounds  for  not  adopting  Article  15 
in  its  present  form,  or  else  perhaps  slightly  modifying  it  in  order  to  complete  a  certain 
lack,  and  to  reply  to  a  question  asked  by  the  German  Delegate  at  a  previous 
meeting  (2). 

Article  15  in  its  present  form  states  : — 

Relations  with  States  not  adhering  to  the  present  Convention.  —  Each  of  the  High  Contracting 
Parties  undertakes  not  to  conclude  with  a  State  which  does  not  adhere  to  the  present  Conven- 
tion any  agreement  relating  to  navigation  on  an  international  waterway  which  would  be 
contraiy  to  the  terms  of  the  present  Convention  if  concluded  between  High  Contracting 
Parties. 

lint  it  does  not  say, — and  this  is  a  mistake,  an  omission, — it  does  not  prevent  the 
de  facto  violation,  without  the  conclusion  of  any  agreement,  of  the  spirit  of  the  Conven- 
tion in  favour  of  non-contracting  parties. 

This  being  so,  I  think  that  we  might  modify  the  text  slightly  and  say  : — 

Each  of  the  High  Contracting  Parties  undertakes  not  to  accord  to  a  State  which  does  not 
adhere  to  the  present  Convention,  either  in  writing  or  in  any  other  way,  any  treatment  relating 
to  navigation  on  an  international  waterway  which  would  be  contrary  to  the  terms  of  the 
present  Convention  if  concluded  between  High  Contracting  Parties. 

This  of  course  does  not  prejudge  the  question  to  be  examined  by  the  Sub-Cooimittee 
on  Article  1  with  regard  to  classification  of  rivers  and  to  regional  considerations. 


L.J,., 


M.  ALVAREZ  (Chile;  speaking  in  French).  —  1  should  like  to  point  out  to  the 
Committee  that  Article  11  of  the  Convention  on  Transit  contains  the  same  provision 


(II   Sec  Verbatim.  Records  and  Tcrla  relating  to  the  Conveiilion  on  Frci'iloiii  of  Traitsil,  p.  lo-. 
(2)  See  p.  107. 
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under  the  same  heading.  There  would  therefore  be  every  advantage  in  examining 
Article  15,  the  one  now  under  discussion,  in  conjunction  with  Article  11  of  the  Transit 
Convention. 

The  CHAIRMAN  (speaking  in  French).  —  It  is  quite  evident  that  everyone  is  in 
agreement  on  the  principle  of  the  question.  The  wordin<|  must  of  course  be  brought 
into  accord  with  that  of  the  Draft  Convention  on  Transit. 

M.  SEELIGER  (Germany;  speaking  in  French).  —  M.  Haas  has  alluded  to  a 
remark  which  I  made  a  few  days  ago  to  the  effect  that  a  clause  concerning  the  most 
favoured  nation  should  be  inserted  in  Article  2.  I  do  not  know  whether  in  the  text 
proposed  this  clause  is  provided  for.  It  seems  to  me  that  some  sort  of  favouraide 
treatment  in  respect  of  navigation  might  very  easily  be  granted  to  a  State  which  lias 
not  acceded  to  this  Convention;  this  would  at  present  be  contrary  to  the  terms  of  the 
Convention. 

M.  Robert  HAAS  (Secretary-General  of  the  Conference;  speaking  in  French).  — 
1  think,  if  I  understand  aright,  that  my  text  would  meet  this  case.  Between  Con- 
tracting Parties  there  is  a  principle  of  equality, — a  principle  which  also  applies  the  greater 
facilities  mentioned  in  Article  17.  I  do  not  think  that  with  that  text  a  non-contracting 
country  can  ever  be  more  favoured  than  a  contracting  one. 

M.  SEELIGER  (Germany;  speaking  in  French).  —  If  that  is  the  meaning  of  the 
word  licite,  I  agree. 

M.  Robert  HAAS  (Secretary-General  of  the  Conference;  speaking  in  French).  — 
That  is  so. 

M.  DETCEUF  (France;  speaking  in  French).  —  It  would  be  better  to  say  no  agree- 
ment which  would  he  contrary  to  the  provisions  of  the  present  Convention. 

M.  Robert  HAAS  (Secretary-General  of  the  Conference,  speaking  in  French).  — ■ 
We  might  adopt  the  following  text,  subject  to  the  approval  of  the  Drafting  Committee, 
and  to  amalgamation  if  need  be  with  another  article  ; — 

Each  of  the  High  Contracting  Parties  undertakes  not  to  accord  to  a  State  which  does  not 
adhere  to  the  present  Convention,  either  by  agreement  or  in  any  other  manner,  any  treatment 
which  would  be  contrary  to  the  provisions  of  the  present  Convention  if  concluded  between 
High  Contracting  Parties. 

The  CHAIRMAN  (speaking  in  French).  —  I  propose  to  refer  this  text  to  the  Draft- 
ing Committee. 

It  was  decided  to  refer  the  text  to  the  Drafting  Committee. 


DISCUSSION  OF  NEW  ARTICLES  PROPOSED  BY  THE 
ITALIAN  AND  NETHERLANDS  DELEGATIONS 

The  CHAIRMAN  (speaking  in  French).  —  We  now  have  to  examine  the  amend- 
ments proposed  by  the  Netherlands  and  Italian  Delegations.     I  will  read  them. 
New  article  proposed  by  the  Italian  Delegation  : 

Article  15  (a) 
Sphere  of  application  of  the  Convention. 

Exceptions  may  be  made  in  special  cases  to  the  terms  of  the  preceding  articles  in  virtue 
of  .special  or  general  measures  which  one  of  the  High  Contracting  Parties  may  be  obliged  to 
lake  in  case  of  grave  events  affecting  the  safely  of  the  Stale  or  llio  vital  interests  of  the  country. 
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it  being  understood  Lliat  the  principle  of  freedom  of  navigation  should  be  observed  as  far  as 
possible. 

New  article  proposed  by  the  Netherlands  Delegation  : — 

Article  15  (a) 
Scope  of  Application  of  the  Convention. 

The  present  Convention  shall  not  be  taken  as  affecting  in  any  way  measures  for  national 
security  which  each  of  the  High  (Contracting  Parties  reserves  to  itself  the  right  of  taking  on 
its  own  territory  in  case  of  grave  events  affecting  the  safety  of  the  State;  it  being  nevertheless 
understood  that  the  principle  of  freedom  of  navigation  shall  be  maintained  as  far  as  possible. 

M.  VALENTINI  (Italy;  speaking  in  French).  — -The  Italian  Delegation  submits  a 
proposal  identical  with  that  made  by  the  Netherlands  Delegation.  In  the  Convention 
on  Freedom  of  Transit  (I)  an  Article  7  has  been  inserted,  which  reads  as  follows  : — 

Scope  of  Application  of  the  Convention. 

Exceptions  may  be  made  in  special  cases  to  the  terms  of  the  preceding  articles  in  virtue 
of  special  or  general  measures  which  any  one  of  the  High  Contracting  Parties  may  be  obliged 
to  take  in  case  of  emergency  affecting  the  vital  interests  of  the  country,  it  being  understood 
(hat  the  principle... 

In  that  Convention  the  words  were  of  freedom  of  transit;  here  we  might  say  of 
freedom  of  navigation. 

...  Shall  be  observed  as  far  as  possible. 

The  Italian  Delegation  is  of  opinion  that  a  similar  condition  should  be  inserted 
ill  the  Convention  on  Navigable  Waterways.  1  therefore  ask  the  Committee  to  bo 
good  enough  to  consider  whether  it  will  make  this  addition,  and  also  where  it  should 
be  inserted.  It  might  possibly  be  placed  after  Article  15 ;  but  that  is  a  matter  of  secon- 
dary importance.  In  our  view  the  Committee  must  first  decide  as  to  the  principle  of 
the  addition  proposed  by  the  Italian  Delegation. 

The  CHAIRMAN  (speaking  in  French).  —  The  proposal  made  to  us  seems  very 
clear.  Article  7  of  the  Convention  on  Transit  makes  provision  for  very  similar  cases. 
It  seems  to  me  that  there  is  no  reason  why  the  same  article  should  not  be  inserted 
in  the  Convention  on  Navigable  Waterways.  At  first  sight  it  appears  to  me  that  the 
Netherlands  and  Italian  Delegations  have  filled  a  lacuna. 

M.  LELY  (Netherlands;  speaking  in  French).  —  The  Netherlands  amendment 
has  been  proposed  as  a  provisional  text.  Now  that  Article  7  of  the  Convention  on 
Transit  has  been  modified,  the  text  of  the  Italian  Delegation  has  become  the  best, 
and  we  withdraw  our  amendment  in  its  favour. 

M.  ALVAREZ  (Chile;  speaking  in  French).  —  Does  the  proposal  of  the  Italian 
Delegation  consist  in  inserting  in  the  Convention  on  Navigable  Waterways  an  Article 
similar  to  Article  7  on  Transit? 

M.  VALENTINI  (Italy;  speaking  in  French).  —  Yes. 

M.  ALVAREZ  (Chile;  speaking  in  French).  —  Then  I  accept  it. 

M.  FERNANDEZ  Y  MEDINA  (Uruguay;  speaking  in  French).  —This  proposal 
completely  changes  the  whole  regime  of  navigable  waterways  in  certain  sjjeoial 
circumstances.     It  is  not  possible  to  give  an  opinion  on  such  a  grave  question  at  this 


(II   See   Vn-baiiin  Rccunls  ntiil  7'<>.i7.<  reliitiiia  to  the  Cunvenliuii  on  Fiecdoin  of  Transil.  p.  IKl. 
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meeting.     It  must  be  examined  dispassionately,  and  I  therefore  ask  that  it  be  postponed 
until  tomorrow. 

M.  VALENTIN!  (Italy;  speaking  in  French).  —  I  should  like  to  point  out  to  the 
Delegate  of  Uruguay  that  since  free  transit  includes  all  routes  and  ways,  I  do  not 
understand  what  difference  he  wishes  to  establish. 

M.  FERNANDEZ  Y  MEDINA  (Uruguay;  speaking  in  French).  —  The  Convention 
on  Transit  excludes  navigation  on  international  waterways.  You  see  therefore  that 
there  are  exceptions. 

M.  VALENTINI  (Italy;  speaking  in  French).  —  It  seems  to  me  that  logically  the 
provision  which  has  been  inserted  in  the  Convention  on  Freedom  of  Transit  should 
be  inserted  in  the  Convention  on  Navigable  Waterways.     It  is  surely  the  same  thing. 

The  CHAIRMAN  (speaking  in  French).  —  Your  view  is  quite  arguable,  but  what 
M.  Fernandez  y  Medina  meant  was  that  the  fact  that  we  are  considering  international 
navigable  waterways  separately,  independently  of  the  Convention  on  Transit  in  general, 
is  the  most  striking  proof  that  a  distinction  may  be  drawn  between  transit  on  inter- 
national navigable  waterways  and  transit  by  other  means.  This  argument  also  deserves 
consideration. 

In  deference  to  the  Delegate  of  Uruguay,  I  propose  to  the  Committee  to  postpone 
the  consideration  of  this  question  until  our  meeting  tomorrow. 

M.  BIGNAMI  (Italy;  speaking  in  French).  —  There  are  several  provisions  here 
which  in  certain  cases  could  not  be  applied, — for  example,  that  which  refers  to  the 
use  of  ports.     Article  8  of  the  Green  Book  reads  : — 

The  equipment  of  ports  situated  on  an  international  waterway  and  the  facilities  granted 
to  navigation  in  those  ports  shall  be  available  for  public  use  to  such  reasonable  degree  as 
corresponds  with  the  free  and  effective  practice  of  navigation. 

Suppose  that  a  nation  needs  to  construct  a  fortress.  That  falls  under  the  "vital 
interests" '  of  the  country.  1  do  not  know'  whether  the  Delegate  of  Uruguay  recalls 
the  discussion  which  we  had  in  connection  with  the  Convention  on  Freedom  of  Transit 
when  we  spoke  of  the  necessity  for  national  defence  (1).  The  French  Delegation  pointed 
out  that  a  much  more  general  expression  would  need  to  be  employed,  namely  the 
(Atal  interests  of  a  country.  We  thought,  therefore,  that,  in  order  to  protect  the  inde- 
pendence of  a  country,  for  example,  it  could  suspend  for  a  time  both  navigation  and 
free  entry  into  a  port.  In  certain  contingencies  a  nation  may  be  bound  to  withdraw 
from  the  scope  of  application  of  the  Convention.  For  instance,  it  may  be  necessary 
for  it  that,  for  a  certain  time,  ships  other  than  its  own  should  not  pass  near  a  fortress 
situated  on  a  navigable  waterway.  For  this  reason  we  considered  that  a  provision  of 
a  general  character  should  be  introduced  such  as  we  have  proposed. 

We  may  postpone  the  decision  until  to-morrow,  but  I  should  like  to  call  the  attention 
of  the  Committee  to  the  fact  that  in  these  quite  exceptional  and  temporary  cases,  and 
subject  to  the  limitation  contained  in  the  last  line  of  our  proposal,  the  Convention 
should  allow  States  a  certain  latitude. 

M.  FERNANDEZ  Y  MEDINA  (Uruguay;  speaking  in  French).  —  This  restriction 
was  not  foreseen  at  the  time  when  the  Draft  Conference  which  we  are  now  considering 
was  drawn  up.  It  is  presented  as  a  simple  matter,  but  I  do  not  think  it  is.  The  words 
special  exceptions  may  be  made  to  the  terms  of  the  preceding  articles  should  be  examined 
carefully.  What  are  the  preceding  articles?  The  whole  Convention.  Moreover, 
we  are  most  probably  in  entire  agreement,  for  I  do  not  wish  to  impose  any  restriction 
on  the  defence  of  the  vital  interests  of  a  country, — quite  the  contrary.  But  it  seems  to 
me  logical  to  ascertain  to  which  articles  this  restriction  should  refer. 


(1)  See  Verbatim  Records  and  Texts  relating  to  the  Convention  on  Freedom  of  Transit,  p.  86. 
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M,  AVRAMOVITCH  (Serb-Croat-Slovene  State;  speaking  in  French).  —  We  are 
in  full  agreement,  with  the  Italian  Delegation  as  regards  the  principle.  As  regards 
procedure,  as  the  Chairman  proposes,  in  order  to  lake  into  account  the  remarks  of 
the  Delegate  of  Uruguay,  who,  if  I  am  not  mistaken,  said  (1)  that  the  Convention 
on  Transit  does  not  refer  to  navigable  waterways... 

M.  FERNANDEZ  Y  MEDINA  (Uruguay;  speaking  in  French).  —  I  said  that  there 
were  in  the  Convention  on  Navigable  Waterways  provisions  regarding  transit  which 
are  not  in  the  other  Convention. 

M.  AVRAMOVITCH  (Serb-Croat-Slovene  State;  speaking  in  French).  —  Yes,  but 
in  the  Transit  Convention  they  are  more  comprehensive  provisions,  and  it  is  even 
explicitly  stated  that  they  refer  to  transit  by  water  and  rail. 

M.  PIERRARD  (Belgium;  speaking  in  French).  —  I  wonder  whether  the  proposal 
which  we  are  now  considering  is  not  covered  in  part  by  Article  5,  which  reads  as 
follows : — 

On  the  waterways  provided  for  in  Article  1  and  situated  under  its  sovereignty  or  autho- 
rity, each  of  the  High  Contracting  Parties  reserves  to  itself  ail  existing  rights  of  issuing  regu- 
lations and  of  taking  the  necessary  measures  for  the  general  policing  of  the  country... 

M.  BIGNAMI  (Italy;  speaking  in  French).  —  This  article  refers  to  administrative 
measures,  and  where  administrative  measures  are  concerned  it  cannot  be  admitted  that 
anyone  should  contravene  the  principles  of  the  Convention.  We  admit  that,  in 
certain  circumstances,  any  country  may  suspend  the  application  of  this  Convention. 
We  therefore  find  it  necessary,  in  quite  exceptional,  circumstances,  to  authorise  such 
suspension.     These  are  two  entirely  different  questions. 

M.  PIERRARD  (Belgium;  speaking  in  French).  —  Article  5  also  refers  to  general 
policing. 

M.  BIGNAMI  (Italy;  speaking  in  French).  —  It  is  not  only  a  question  of  general 
policing;  there  may  also  be  the  safety  of  the  State  and  vital  interests. 

M.  PIERRARD  (Belgium;  speaking  in  French).  —  It  should  be  quite  understood 
that  these  measures  would  not  affect  provisions  derived  from  individual  acts  concluded 
between  countries. 

M.  HAAS  (Secretary-General;  speaking  in  French).  —  That  is  stated  in  Article  17. 

M.  PIERRARD  (Belgium;  speaking  in  French).  —  We  have  not  yet  come  to 
Article  17,  which  reads  as  follows  : — 

The  present  Convention  must  not  be  understood  to  imply  in  any  way,  on  the  one  hand, 
the  withdrawal  of  still  greater  facilities  granted  for  freedom  of  navigation,  such,  for  instance, 
as  the  abolition  of  all  dues  and  charges... 

It  seems  to  me  that  Article  17,  even  in  virtue  of  this  enumeration,  appears  to  apply 
exclusively  to  dues. 

M.  HOSTIE  (speaking  in  French).  —  Not  all  at.  Article  17  covers  the  whole 
Convention. 

M.  DETOEUF  (France;  speaking  in  French).  —  As  the  Delegate  of  Uruguay  has 
pointed  out,  the  circumstances  of  transit  in  general  and  of  transit  on  international 
navigable  waterways,  are  not  absolutely  identical.  Even  if  the  two  articles  proposed 
appear  to  be  identical,  there  is  certainly  a  difference  which  arises  from  the  words  of 
the  preceding  articles.     These  preceding  articles  are  not  the  same  in   the  Convention 


(1)  See  previous  page. 
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on  Transit  as  in  the  present  Convention.  If  we  succeed  in  defining  the  scope  of 
this  clause,  it  rniglil  perhaps  he  pnssihli-  lo  delerniine  to  which  of  these  articles  it 
may  on  occasion  apply.  It  cannot  apply  to  the  whole  Convention,  — its  application 
might  considerably  interfere  with  the  working  ot  it . 

If,  in  view  of  certain  examples,  we  were  to  consider  that  exceptions  may  be  admitted 
in  respect  of  certain  articles  and  in  exceptional  circumstances,  it  would  he  logical  to 
insert  a  clause  to  this  effect  in  the  Convention.  But  it  seems  to  me  that  a  thorough 
investigation  should  be  made  in  order  to  determine  article  by  article  what  may  be 
made  the  subject  of  exceptions  and  what  may  not. 

M.  VALLOTTON  (Switzerland;  speaking  in  French).  — Allow  me  to  draw  your 
attention  to  the  special  situation  of  landlocked  States,- — a  situation  to  which  I  beg 
the  Italian  Delegation  to  give  its  attention.  From  this  point  of  view  there  exists 
a  very  marked  difference  between  the  Convention  on  Transit  and  that  on  Navigable 
Waterways.  When  a  State  interrupts  traffic  on  a  railway,  for  the  reasons  indicated 
by  the  Italian  Delegation,  it  is  possible  in  most  cases  to  deflect  the  traffic  along  another 
route.  On  a  navigable  waterway  the  situation  is  different,  when  it  is  a  question 
of  a  landlocked  State  which  has  only  one  way  of  access  to  the  sea.  If  yon  admit 
measures  such  as  this  in  this  Convention,  you  extend  the  restrictions  imposed  upon 
the  very  existence  of  the  landlocked  State  on  the  only  way  of  access  to  the  sea  which 
it  possesses.  I  beg  the  Italian  Delegation  to  consider  this  situation  and  to  examine 
whether  it  could  not  see  its  way  to  withdraw  its  proposal. 

None  of  us  denies  the  perfectly  legitimate  interests  which  may  be  pleaded  by  the 
Italian  Delegation,  but  I  do  not  think  that  any  State  w^ould  be  capable  of  placing 
difficulties  in  the  path  of  its  neighbours  when  there  arise  necessities  which  must  be 
recognised  by  all. 

M.  BIGNAMI  (Italy;  speaking  in  French).  ■ —  We  proposed  a  clause  of  this  kind 
in  the  Convention  on  Transit,  but  I  should  like  to  point  out  to  the  French  Delegation 
that  in  that  Convention  there  are  certain  articles  to  which  tliis  provision  does  not  apply. 
It  does  not  apply,  for  example,  to  dues  and  charges,  nor  does  it  apply  to  disputes. 
These  are  articles  the  application  of  which  must  be  suspended  in  certain  special  cir- 
cumstances.    If  the  French  Delegation  wishes  to  specify  these  articles,  I  do  not  object. 

In  regard  to  the  observations  of  the  Delegate  of  Switzerland,  I  must  point  out  that 
in  the  Transit  Convention  thearticle  was  drafted  in  such  a  way  that  if  nations,  in  order 
to  safeguard  their  vital  interests,  wish  to  prevent  the  passage,  in  quite  temporary  and 
exceptional  circumstances,  of  anything  sent  to  a  landlocked  State,  this  landlocked 
State  will  no  longer  have  the  means  of  receiving  from  the  sea  by  that  route  what  it 
requires.  This  objection  should  have  been  raised  when  the  Transit  Convention  was 
discussed,  but  as  we  inserted  this  provision,  why  should  w'e  not  insert  it  in  the  Water- 
ways Convention? 

We  must  remember  that  a  country  cannot  neglect  the  defence  of  its  frontiers.  This 
is  especially  true  of  countries  such  as  Italy,  which  for  a  century  have  been  struggling 
for  freedom.  The  last  war  was  a  terrible  one;  it  caused  the  death  of  ten  million  soldiers. 
A  country  must  be  in  a  position  to  protect  itself.  Italy  has  proposed  general  disarma- 
ment. Let  it  come!  We  shall  rejoice.  But  until  then  nations  who  have  struggled  for 
their  freedom  cannot  possibly  be  asked  not  to  protect  themselves  against  the  most 
terrible  things  in  the  world, — ^war  and  invasion.  We  must  therefore  urge,  for  reasons 
of  logic  and  also  for  reasons  of  a  higher  order,  that  an  article  such  as  the  one  which  we 
propose  be  inserted  in  the  Convention.  I  do  not  press  forthe  debate  to  be  continued  now. 
We  can  resume  it  tomorrow,  but  1  cannot  withdraw  this  article,  which  in  my  opinion 
is  fundamental  in  a  Convention  such  as  that  which  we  are  preparing. 

Mr.  11.  0.  MANCE  (Great  Britain).  —  I  think  we  might  arrive  at  a  decision  on  this 
point.  1  would  suggest  that,  in  view  of  the  discussion  which  took  place  in  the  Plenary 
Transit  Committee,  we  can  safely  allow  Article  7  of  the  Transit  Convention  to  be 
inserted  in  the  Waterways  Convention.  It  will  be  remembered  that  at  the  lime 
the  British  Delegate  pointed  out  that  the  articles  dealt  simultaneously  with  two  diffe- 
rent principles. — freedom  of  communications  and  transit,  and  national  security.     It  is 
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impossible  to  lay  down  any  specific  relation  between  these  two  principles  in  a  Conven- 
tion. It  was  agreed  that,  in  the  event  of  a  menace  to  national  security  in  the  form 
mentioned  here,  it  was  for  the  State  to  decide,  so  far  as  this  Convention  was  concerned, 
what  constituted  such  menace.  Tlie  following  text :  ...  it  being  nevertheless  understood 
that  the  principle  oj  freedom  of  transit  shall  be  maintained  us  far  as  possible  (1),  was  unani- 
mously accepted. 

The  same  or  similar  words  would,  I  presume,  be  inserted  in  this  Convention. 
You  will  remember  also  that  the  British  Delegate  pointed  out  that  this  gave  an  oi^por- 
I unity  of  bringing  any  unjustifiable  use  of  the  provisions  of  this  Article  before  the 
competent  jurisdiction  in  order  to  ascertain,  not  whetiier  a  menace  to  the  State  really 
existed,  but  whether  the  restrictions  which  were  being  imposed  were  necessary  to 
cope  with  such  menace  or  not.  In  other  words,  the  British  Delegate  pointed  out  tiial 
in  agreeing  to  this  addition  we  had  expressly  provided  that  there  could  be  an  appeal 
to  the  jurisdiction  of  the  League  of  Nations.  I  think  thai  that  is  a  very  important 
safeguard,  and  that  in  view  of  it  we  should  be  (|uite  safe  in  accepting  this  article, 
which  really  only  endeavours  to  maintain,  together  with  the  principle  of  self-preserva- 
tion or  national  defence,  the  principle  of  freedom  of  communications. 

M.  ALVAREZ  (Chile;  speaking  in  French).  —  I  am  in  complete  agreement  with 
Mr.  Mance. 

M.  FERNANDEZ  Y  MEDINA  (Uruguay;  speaking  in  French).  —  I  also  agree  as 
regards  principle,  but  I  am  doubtful  whether  all  the  articles  of  the  Convention  would 
not  be  cancelled  if  we  place  this  article  at  the  end. 

M.  VALLOTTON  (Switzerland;  speaking  in  French).  —  I  should  like  to  draw  your 
attention  to  the  gravity  of  this  question.  We  are  dealing  with  time  of  peace  and 
not  of  war,  and  I  beg  M.  Bignami  not  to  forget  this.  In  time  of  peace  a  downstream 
State  would  have  the  right  to  deflect  the  waters  of  a  river  giving  access  to  the  sea  to 
the  detriment  of  any  State  situated  upstream,  under  the  pretext  of  increasing  the 
defences  of  a  fortress. 

M.  BIGNAMI  (Italy;  speaking  in  French).  —  No,  I  simply  meant  that  if  a  country 
were  to  build  a  fortress,  it  might  be  necessary  to  suspend  navigation  for  some  time 
on  the  watercourse  at  the  spot  where  this  fortress  was  being  built,  or  to  limit  it  to  the 
required  extent.  But  we  have  a  corrective  for  this;  we  say  that  we  will  submit  it  to 
the  jurisdiction  of  the  League  of  Nations.  Moreover,  I  think  that  all  these  precautious 
are  not  justified;  at  bottom  the  interest  of  nations  is  always  to  allow  passage  to  other 
nations  as  far  as  possible. 

Even  for  purposes  of  national  defence,  it  is  still  in  the  interests  of  my  own  nation  to 
limit  £dl  hindrance  to  navigation  to  what  is  strictly  necessary.  I  therefore  urge  that 
this  most  logical  article  be  inserted, — the  more  so  as  we  have  already  adopted  it  in 
respect  of  transit. 

M.  ALVAREZ  (Chile;  speaking  in  French).  —  There  is  obviously  a  conflict  between 
the  interests  of  a  State  whose  navigation- is  impeded  and  those  of  the  downstream  State. 
These  interests  should  be  accorded  equal  respect.  Who  is  to  settle  this  conflict?  The 
League  of  Nations.  The  principle  thus  established  presents  no  difficulty,  as  far  as 
I  can  see.  We  must  not  lay  it  down  as  a  principle  that  the  rights  of  the  landlocked 
State  should,  as  the  Swiss  Delegate  claims,  take  precedence  of  the  rights  of  the  other 
State,  but  the  contrary  is  equally  inadmissible. 

.M.  FERNANDEZ  Y  MEDINA  (Uruguay;  speaking  in  French).  —  These  claims 
must  obviously  be  reconciled.     Each  has  his  own  point  of  view. 

Mr.  H.  0.  MANCE  (Great  Britain).  —  I  think,  if  1  may  add  a  suggeslion.  that  we 
might  place  this  article  after  Article  9. 
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M.  BAHHAIL  (France;  speaking  in  French).  —  1  think  we  must  investigate 
carefully  where  this  article  should  be  placed  and  to  which  articles  it  should  apply, 

M.  REINHARDT  (Austria;  speaking  in  French).  —  1  support  the  appeal  which 
the  Swiss  Delegation  has  made  to  the  Italian  Delegation,  asking  the  latter  to  take  into 
consideration  the  exceptional  case  of  landlocked  Stales.  1  ask  the  Committee  to 
investigate  this  case  carefully,  because  1  think  it  calls  for  close  consideration. 

The  CHAIRMAN  (speaking  in  French).  —  There  is  still  another  side  of  the  question 
which  has  not  been  settled.  We  cannot  refer  all  to  the  Drafting  Committee,  but  I  propose 
that  a  Sub- Committee  be  formed  to  put  these  matters  in  order.  This  Sub- Committee 
might  be  composed  of  MM.  Reinhardt,  Fernandez  y  Medina,  Alvarez,  General  Mance, 
MM.  Detoeuf  and  Bignami.     Thus  all  opinions  would  be  represented  on  it. 

M.  TSANG-OU  (China;  speaking  in  French).  —  It  might  also  deal  with  frontier 
rivers. 

The  meeting  adjourned  at  7.55  p.m. 


[NINTH  MEETING   OF  THE   COMMITTEE 


ON 


NAVIGABLE  WATERWAYS 

(Thursday,  April  7,  1921,  at,  4  p.m.) 


RECTIFICATION  OF  A  VOTE  — REPOUTOF  SUB-COMMITTEEAPPOINTED  TO  DRAFT  NEW  ARTICLE  15  (a) 

—  POSTPONEMENT  OF  DISCUSSION  OF  ARTICLES  16  AND  17  —  ADOPTION  OF  ARTICLE  18  — 
DISCUSSION  OF  ARTICLE  19  —  ALTERATION  IN  ARTICLE  18  —  REFERENCE  TO  THE  DRAFTING 
COMMITTEE  OF  ARTICLE  20  AND    FOLLOWING  ARTICLES  —  ADOPTION  OF  NEW  ARTICLE  15  (a) 

—  DISCUSSION    OF   ARTICLE    17   —  DISCUSSION    OF   ARTICLE    16. 

The  meeting  opened  with  M.  Adatci,  Vice-President  of  the  Conference,  in  the  Chair. 

RECTIFICATION  OF  A  VOTE 

The  GHAIRM.A.N  (speaking  in  French).  —  I  have  received  from  M.  Pierrard  the 
following  letter  : — 

Dear  Mr.  Chairman, 

In  the  course  of  the  last  meeting  of  the  Committee  on  Navigable  Waterways,  held  on 
Tuesday,  April  5th,  at  the  time  of  the  discussion  of  the  amendment  to  Article  7  suggested 
by  the  Netherlands  Delegation,  in  the  form  in  which  that  Article  had  been  adopted  by  the 
Sub-Committee  of  which  I  was  a  member  (1),  my  attention  was  for  a  moment  distracted  by 
other  matters,  when  I  was  taken  unawares  by  the  voting.  Being  under  the  impression  that 
it  was  the  text  submitted  by  M.  Hostie  upon  which  the  vote  was  being  taken,  I  voted  for, 
whereas,  as  I  realised  afterwards,  the  vote  was  really  on  the  Netherlands  amendment. 
This  was  a  notable  mistake  on  my  part,  and  I  should  be  greatly  obliged  if  you  would  have 
it  recorded  in  the  record  of  the  meeting.  The  amendment  was  thus  adopted  by  25  votes 
to  4. 

I  have  the  honour  to  be,  etc... 

This  is  a  distinct  mistake;  it  will  be  corrected. 

REPORT  OF  SUB-COMMITTEE  APPOINTED  TO  DRAFT  NEW  ARTICLE  15  (a) 

The  CHAIRMAN  (speaking  in  French).  —  You  will  remember  (2)  that  a  sub- 
committee composed  of  the  Netherlands  and  Italian  Delegates  and  the  representatives 
of  some  other  interested  nations,  was  formed  with  a  view  to  presenting  us  today  with 
a  draft  Article  15  (a). 

M.  BIGNAMI  (Italy;  speaking  in  French).  —  I  will  relinquish  my  right  to  speak, 
in  favour  of  M.  Reinhardt.  He  drafted  a  text  which  was  accepted  by  several  delega- 
tions. 

M.  REINHARDT  (Austria;  speaking  in  French).  —  I  will  venture  to  submit  the 
following  text,  which  I  hope  will  obtain  the  support  of  the  representative  of  Italy  : — 

Article  15  (a) 

Exceptions  may  be  made  in  special  cases,  and  for  as  short  a  period  as  possible,  to  the  terms 
ol  the  preceding  articles  in  virtue  of  special  or  general  measures  which  any  of  the  High  Con- 


(1)  See  p.  173. 

(2)  See  previous  page. 
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Iracliiif;  Parties  might  consider  indispensable  for  tiie  safety  of  the  State  or  in  the  vital 
interests  of  the  countries,  which  would  otherwise  he  seriously  impaired,  it  being  understood 
that  the  principle  of  freedom  of  navigation,  and  especially  of  communication  between  the  States 
situated  upstream  and  the  sea,  should,  as  far  as  possible,  be  observed. 

M.  VALLOTTON  (Switzerland ;  speaking  in  French).  —  I  regret  to  have  to  prolong 
the  discussion,  but  I  must  once  more  register  Switzerland's  protest  against  the  introduc- 
tion of  this  principle.  According  to  the  terms  of  this  text,  a  State  situated  downstream 
is  not  prohibited  from  depriving  an  upstream  State  from  access  to  the  sea;  and  yet 
it  is  a  question  of  life  and  death  for  a  landlocked  State.  When  transit  is  in  question 
it  is  always  possible  to  substitute  some  other  route  for  a  railway,  but  here  an  interrup- 
tion may  involve  a  complete  stoppage  of  the  food  supplies  of  the  country. 

M.  BIGNAMI  (Italy;  speaking  in  French).  —  I  am  a  conciliatory  person  and 
generally  1  find  that  my  suggestions  are  accepted,  but  it  is  with  the  greater  regret 
that  I  always  find  an  adversary  in  M.  Vallotton. 

As  regards  navigation,  the  countries  most  directly  interested  in  navigation  are 
those  whose  vessels  pass  up  the  rivers  from  the  sea, — it  is  for  these  countries  to  protest, 
and  not  for  landlocked  countries;  but  the  last  words  of  the  text  submitted  to  you 
introduce  a  very  great  limitation  into  this  article, — a  limitation  which  applies  to  cases 
of  quite  an  exceptional  nature  and  which  lays  down  that  communications  between 
the  upper  reaches  of  a  river  and  the  sea  shall  be  maintained  as  far  as  possible.  If  it  is 
just  that  an  upstream  State  should  strive  to  live,  it  is  equally  just  for  downstream 
States  to  try  to  defend  themselves.  Does  M.  Vallotton  want  downstream  States  to 
be  no  longer  in  a  position  to  ensure  their  safety?  There  are  countries  which  were 
fortunate  enough  not  to  fight,  but  there  are  others  who  bore  the  burden  of  terrible 
wars,  and  a  little  consideration  must  be  allowed  for  them.  I  second  M.  Reinhardt's 
proposal. 

M.  VALLOTTON  (Switzerland;  speaking  in  French).  —  The  Rhine  Convention 
contains  nothing  of  this  kind,  and  we  would  never  allow  an  alteration  in  it  to  be  made 
in  this  direction.  We  are  not  dealing  here  %vith  war  but  with  peace,  and  such  measures 
cannot  be  introduced  for  times  of  peace. 

M.  PIERRARD  (Belgium;  speaking  in  French).  —  When  the  Italian  amendment 
was  submitted  to  the  Sub-Committee,  I  asked  my  esteemed  colleague  and  friend, 
M.  Bignami,  to  withdraw  it,  and  he  was  not  surprised  at  this,  in  view  of  the  attitude 
I  had  adopted  at  the  beginning  of  the  Conference.  But  as  I  realised  that  our  colleague's 
opposition  was  to  a  certain  extent  irreconcilable,  I  did  not  press  my  view.  I  am  quite 
prepared  to  support  the  Austrian  amendment,  and  I  thank  M.  Bignami  for  having 
been  good  enough  to  acquiesce  in  it. 

M.  DETCEUF  (France;  speaking  in  French).  —  I  have  not  the  new  text  before  me, 
but  judging  from  my  impression  when  it  was  read,  I  am  wondering  whether  some 
error  has  not  occurred,  because  this  amendment  appears  to  me  more  restrictive  than 
the  text  proposed  by  M.  Bignami.  In  this  latter  text  (which  was  indeed  none  other 
than  that  in  the  Transit  Convention),  it  was  laid  down  that  only  in  case  of  emergency 
could  a  limitation  or  restriction  of  navigation  take  place, — an  emergency  aiTecting 
the  safety  of  the  State  or  the  vital  interests  of  the  country.  The  point  of  view  is  now 
somewhat  wider;  whenever  a  State  considers  its  safety  to  be  concerned  or  its  vital 
interests  at  stake,  to  any  undefined  extent,  it  may  take  measures  which  hinder  free  navi- 
gation. I  think  that  this  text  is  inuch  more  restrictive  than  the  original  text,  and  I  ask 
you  to  reflect  again  before  voting  for  such  a  text,  which  seems  to  me  not  so  much  a 
compromise  as  a  more  drastic  measure. 

iVl.  BlCNA.Ml  (Italy;  speaking  in  Frencii).  —  1  should  like  to  point  out  to  M. 
Detceuf  that  the  text  of  this  article  cannot  be  understood  unless  the  records  are  read. 
Before  your  arrival  we  had  very  long  discussions  on  the  Transit  Convention.     In  the 
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loursr  fif  thi'Sc  discussions  i(,  was  llip  Italian  Pcicgalion  which  maintained  (1)  Ihal  in 
exceptioiiiii  cases  (and  national  defence  is  one  of  these)  a  Stale  should  be  allowed  lo 
prohibit  transit,  and  in  particular  1  spoke  of  national  defence  in  time  of  peace,  when 
everything  is  regular  and  normal.  You  will  see  in  the  records  a  statement  by  M. 
Serruys  made  after  he  had  read  the  article  in  question.  I  then  joined  in  the  debate. 
The  question  had  been  raised  partly  by  the  Italian  and  ])artly  by  the  French  Dele- 
gation, the  latter  demanding  a  wording  of  a  ralhoi'  more  general  nature;  than  oiu-s.  The 
French  Delegation  spoke  of  cital  interests ;  we  spoke  merely  of  national  clef  ence.  The  wider 
interpretation  was  adopted.  WhenM.  Serruys  had  tniished  reading  his  text,  I  pointed 
out  that  wo  were  dealing  with  national  defence  even  in  time  of  peace.  M.  Seri'uys 
re|)lied  that  he  agreed,  and  the  Chairman  replied  Certainly.  In  any  case  you  will 
lind  all  these  speeches  in  the  records  (2). 

If  you  consult  the  exact  text  of  the  article  in  the  Transit  Convention  you  will  lind 
an  error  in  the  text  :  the  word  for. 

As  regards  emergencies,  demands  of  a  special  nature  made  by  the  General  Staff 
of  any  State  whatever  may  be  considered  as  included  under  these.  In  my  view  the 
only  interpretation  which  can  be  given  is  that  based  upon  a  text  such  as  that  of  M. 
Reinhardt. 

M.  HOSTI E  (s])eaking  in  French).  —  For  my  part  I  think  there  can  be  no  hesitation 
as  regards  what  should  be  done,  since  in  the  matter  of  international  waterways,  all 
the  Delegations  appear  to  me  clearly  desirous  of  establishing  a  regime  which  shall  be 
at  least  equal  to  the  regime  provided  for  transit,  and  many  of  them  would  prefer  an 
even  more  favourable  one.  An  attempt  has  been  made  to  effect  a  compromise.  This 
is  evident  in  the  text,  as  a  result  of  the  additions  which  have  been  made  to  it.  But 
on  one  point,  as  a  result  of  an  inadvertent  error,  this  text  happens  to  be  less  favourable 
lo  free  navigation  than  the  text  of  the  Italian  amendment.  This  latter  amendment 
spoke  clearly  and  formally  of  gra^e  events,  but  the  present  text  makes  no  mention 
of  them.  Obviously  this  text  must  be  completed  by  taking  the  text  of  the  Italian 
amendment  and  inserting  in  it  the  restrictions  intended  to  further  free  navigation 
which  are  ital'cised  in  M.  Reinhardt's  amendment.  Otherwise  there  is  only  one  thing 
lo  be  done,  and  that  is  clearly  to  abandon  the  whole  question  and  leave  the  Convention 
as  it  is. 

I  will  read  you  the  text  which  was  proposed  by  the  Italian  Delegation... 

M.  BIGNAMI  (Italy;  speaking  in  French).  —  There  is  an  error  even  in  that  text. 

iM.  HOSTIK  (speaking  in  French).  —  It  is  the  text  of  the  Transit  Convention;  we 
cannot  begin  to  discuss  the  Transit  Convention  here. 

M.  BIGNAMI  (Italy;  speaking  in  French).  —  We  shall  ask  for  it  lo  be  corrected. 
If  you  will  consult  the  records  of  that  meeting  you  will  at  once  see  the  mistake  to  which 
I  refer. 

M.  HOSTI  I-:  (speaking  in  French).  —  It  may  be  that  there  was  a  misunderstanding 
when  the  vote  wan  taken, — that  your  opinion  was  different  from  that  of  the  rest  of 
the  meeting.     We  cannot  begin  here  to  correct  the  transit  texts. 

M.BIGNAMI  (Italy;  speaking  in  French). —  The  Plenary  Committee  decided  that. 

M.  HOSTI E  (speaking  in  French).  —  The  text  passed  by  the  meeting  for  the 
Transit  Convention  and  repeated  here  by  the  Italian  Delegation,  was  as  follows  : — 

...measures  which  one  of  the  High  Contracting  Parties  may  be  obliged  to  take  in  case  of 
emergency  affecting  the  safely  of  the  State  or  the  vital  interests  of  the  country... 


(  il  Si'C  Verbatim  Hfcords  and  Texts  relating  to  the  Convention  on  Freedom  of  Transit,  [>.  86. 
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We  now  read  : — 

...measures  which  one  of  the  High  Contracting  Parties  might  consider  indispensable  for 
the  safety  of  the  State  or  in  the  vital  interests  of  the  country,'... 

This  text  must  be  amended.    We  may  for  instance  retain  the  words  proposed  by 

M.  Rcinliardt : — ...  interests  of  the  countrif  which  would  otherwise  he  seriously  impaired,... 
especially  of  communication  between  the  States  situated  upstream  and  the  sea. 

These  additions  may  be  made  to  the  original  Italian  amendment;  that  would  be 
in  conformity  with  the  spirit  of  the  Convention.  But  I  think  it  is  absolutely  impossible 
lo  revoke  here  what  has  been  done  in  regard  to  transit. 

M.  KRBEC  (Czecho -Slovakia;  speaking  in  French).  ^ —  I  entirely  support  the  view  of 
the  French  Delegate.  As  the  question  is  of  great  importance  to  certain  countries, 
I  ask  that  the  text  be  examined  before  a  vote  is  taken. 

Mr.  H.  0.  MANGE  (Great  Britain).  —  At  the  meeting  at  which  this  article  was 
adopted  for  the  Transit  Convention,  we  arrived  at  a  text  after  a  very  satisfactory 
discussion;  but  this  text,  in  its  final  form,  does  not  make  it  absolutely  clear  that  the 
requirement  of  the  Italian  Delegate  is  met;  in  order  not  to  modify  a  text  which  was 
otherwise  considered  a  very  good  one,  the  Plenary  Transit  Committee  decided  to  insert 
a  special  reference  in  the  Report,  to  the  effect  that  the  article  also  referred  to  the 
interests  of  national  defence  in  time  of  peace.  As  Assistant- Rapporteur,  I  was  entrusted 
with  the  preparation  of  that  part  of  the  Report,  and  I  can  assure  M.  Bignami  that  this 
passage  really  was  inserted.  That  being  so,  I  think  the  Italian  Delegate  can  quite 
safely  accept  M.  Hostie's  proposal. 

M.  BIGNAMI  (Italy;  speaking  in  French).  —  This  interpretation  will  have  to  ie 
included  in  the  Report.  For  my  part,  however,  I  consider  that  it  would  be  much 
easier  to  add  the  word  for.  It  is  understood  that  the  Report  on  Navigable  Waterways 
must  contain  the  same  interpretation,  which  is  made  quite  clear  in  the  records. 

M.  VALLOTTON  (Switzerland;  speaking  in  French).  —  The  records  will  also 
contain  the  protests  of  landlockeed  countries. 

M.  KRBEC  (Czecho-Slovakia;  speaking  in  French).  —  Before  giving  my  opinion 
I  again  ask  for  the  text  to  be  examined. 

M.  DETCEUF  (France;  speaking  in  French).  —  I  desire  to  state  that  so  long  as 
the  text  does  not  go  further  than  that  of  the  Transit  Convention,  I  will  support  the 
proposal  of  the  Italian  Delegation,  with  a  mention  in  the.  records  as  indicated. 

M.  PIERRARD  (Belgium;  speaking  in  French).  —  I  think  that  is  the  intention 
of  all  who  have  spoken  here. 

M.  VALLOTTON  (Swtzerland;  speaking  in  French).  —  Obviously  the  records 
cannot  last  a  hundred  years,  and  we  must  have  a  text  (1). 


POSTPONEMENT  OF  DISCUSSION  OF  ARTICLES  16  AND  17 

The  CHAIRMAN  (speaking  in  French).  —  While  M.  Reinhardt's  text  is  being 
distributed  we  will  consider  Article  16,  but  as  it  raises  questions  which  are  connected 
with  other  very  important  provisions  I  ask  your  permission  to  reserve  it  and  also 
Article  17  and  to  pass  on  to  Article  18. 


(1)  For  continuation  of  discussion  see  p.  194. 
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ADOPTION  OF  ARTICLE  18 


The  CHAIRMAN  (speaking  in  French).  —  Does  anyone  wish  to  speak  on  Article  18? 
1  put  it  to  the  vote  subject  to  final  drafting. 

Article  18  was  adopted  in  principle. 


DISCUSSION  OF  ARTICLE  19 

The  CHAIRiMAN  (speaking  in  French).  —  I  will  read  Article  19. 

Article  19 
Settlement  of  Disputes. 

In  the  absence  of  any  direct  agreement  between  the  parties  concerned,  any  disputes  as 
to  the  interpretation  and  application  of  the  present  Convention  shall  be  brought  in  the  first 
instance  before  the  International  Commission  referred  to  in  Article  11,  if  such  exists  for  the 
waterway  in  question.  Should  no  such  International  Commission  exist,  or  should  its  decisions 
prove  unacceptable  to  any  one  of  the  States,  any  interested  State  may  bring  the  matter  before 
the  Permanent  Communications  and  Transit  Committee  of  the  League  of  Nations,  and  may 
ultimately  appeal,  within  such  period  as  may  be  prescribed,  to  the  Permanent  Court  of  Inter- 
national Justice,  in  the  conditions  provided  for  in  the  Resolution  of  the  Assembly  of  the  League 
of  Nations,  dated...  and  in  the  Scheme  for  the  Organisation  of  the  General  Communications 
and  Transit  Conference  and  of  the  Permanent  Communications  and  Transit  Committee, 
adopted  by  the  General  Communications  and  Transit  Conference  on... 

These  disputes  shall,  in  cases  of  urgency,  be  accorded  an  accelerated  procedure,  the  Inter- 
national Commission,  the  Permanent  Communications  and  Transit  Committee  and  the  Per- 
manent Court  of  International  Justice,  having  the  power,  without  prejudice  to  the  final 
conclusions,  opinion  and  judgment  on  the  basic  cause  of  dispute,  of  pronouncing  a  provisional 
conclusion,  opinion  and  judgment  to  the  extent  of  prescribing  any  provisional  measures 
designed  in  particular  to  restore  to  navigation  the  facilities  which  existed  before  the  act  or 
occurrence  which  give  rise  to  the  dispute. 

The  present  Article  does  not  preclude  the  settlement  of  disputes  either  by  arbitration  or 
by  any  other  means,  in  virtue  of  special  conventions  between  interested  States,  except  as 
regards  waterways  which  are  subject  to  the  jurisdiction  of  the  International  Commissions 
referred  to  in  Article  11. 

1  think  that  this  article  is  common  to  all  the  Conventions.  The  British  Delegation 
has  submitted  an  amendment  to  substitute  for  this  article  the  following  text  : — 

Unless  otherwise  agreed  between  the  parties,  any  dispute  between  Participating  States 
with  regard  to  the  interpretation  or  operation  of  this  Convention,  for  the  final  settlement  of 
which  no  provision  is  made  in  any  other  Convention  or  Act  of  Navigation  by  which  both 
States  are  bound,  shall,  on  the  application  of  either  party,  be  determined  by  the  League  of 
Nations,  whose  decision  shall  be  binding,  including  any  interim  decision  which  may  be  given 
by  the  League  for  restoring  the  facilities  for  navigation  which  existed  before  the  act  or  occur- 
rence which  gave  rise  to  the  dispute. 

M.  ALVAREZ  (Chile;  speaking  in  French).  —  I  have  two  comments  to  make  on 
liiis  article.  In  the  first  place  it  refers  disputes  to  the  Advisory  and  Technical  Com- 
miltee  on  Communications,  whereas  according  to  the  final  rules  of  organisation,  the 
powers  of  this  Committee  in  this  matter  have  been  abolished.  Secondly,  1  wish  to 
observe  that  an  attempt  has  been  made  in  this  article  to  establish  two  degrees  of 
jurisdiction, —  &  first  instance,  and  then  a  second  suit,  a  kind  of  appeal,  before  the  Per- 
manent Court  of  International  Justice.  But  in  international  matters,  all  litigation, 
no  matter  how  difficult  and  complicated,  is  usually  limited  to  one  degree  of  legal  pro- 
cedure. Why  should  we  depart  from  this  custom  now?  I  propose  to  refer  this  article 
to  a  Committee,  to  consider  whether  one  jurisdiction  or  two  ought  to  be  established, 
and  to  bring  such  jurisdiction  in  accordance  with  the  provisions  of  the  Advisory  and 
Technical  (Committee  on  Communications. 
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The  CHAIPMAN  (speaking  in  French).  —  Before  calling  on  tlie  various  members 
who  have  asked  leave  to  speak,  I  venture  to  draw  the  attention  of  the  Committee  to 
Article  15  of  the  Transit  Convention,  which  we  have  drawn  up  (1).  As  we  are 
dealinc  at  this  moment  vith  the  settlement  of  disputes,  it  seems  to  me  at  fir^c  sight 
I  hat  we  might  base  ourselves  on  the  principle  of  this  Article  15.  We  might  consider 
at  the  same  time  whether  there  are  any  points  which  are  not  common  to  both,  seeing 
that  we  are  now  occupied  with  navigable  waterways.  The  intention  of  the  author 
of  the  Green  Book  was  undoubtedly  to  treat  all  these  questions  of  jurisdiction  in  the 
same  manner,  whether  in  regard  to  transit  or  to  navigable  waterways.  As  the  Confe- 
rence has  determined  the  jurisdiction  for  the  settlement  of  disputes,  it  seems  to  me 
tiiat.  in  principle,  we  might  adopt  this  method  of  procedm-e. 

Mr.  II.  ().  MANCE  (Great  Britain).  —  1  think  we  all  agree  that  this  Article  19  must 
conform  in  principle  to  Article  15  of  the  Transit  Convention.  The  whole  structure 
of  the  article  regarding  disputes  in  the  Rules  of  Organisation  is  identical  with  that  of 
the  articles  before  us.  The  question  has  already  been  decided.  There  is  one  diffe- 
rence, however,  and  that  is  that  for  international  rivers  there  may  be  organisations 
specially  qualified  to  deal  either  in  the  first  instance  or  finally  with  certain  disputes. 
1  think  that  M.  Alvarez  is  perhaps  justified  in  complaining  that  we  had  gone  too  far 
into  detail  and  laid  down  too  definite  a  procedure  in  Article  19.  I  would  therefore 
draw  attention  to  the  amendment  of  the  British  Delegation,  which  attempted  to  meet 
what  I  imagine  was  the  point  in  M.  Alvarez's  mind  by  a  text  which  was  drawn  up 
before  the  final  text  of  the  Convention  on  Freedom  of  Transit  was  adopted.  We  pro- 
pose to  add  to  the  first  paragraph  of  the  article  the  words  for  the  final  settlement  of 
which  no  provision  is  made  in  anij  other  Convention  or  Act  of  Navigation  bij  which  both 
States  are  bound.  I  would  ask  whether  that  suggestion  meets  with  the  apj)roval  of 
the  Committee.  I  would  point  out  that  the  British  amendment  leaves  it  quite  open 
for  a  procedure  to  be  established  by  an  act  of  navigation  if  desired,  for  settling  disputes 
in  the  first  instance  or  finally.  It  does  not  compel  them  to  do  so;  but  it  recognises 
that  they  may  do  so. 

M.  HOSTIE  (speaking  in  French).  —  Like  General  Mance,  I  think  that  there  is 
only  one  point  here  to  be  discussed, — that  of  dispnteswhichmight  firstof  allbe  brought 
before  an  international  commission  in  virtue  of  an  act  of  navigation.  Apart  from 
this  I  see  nothing  in  this  question  which  distinguishes  it  from  the  corresponding  cir- 
cumstances in  the  Transit  Convention;  and  as  we  have  already  accepted  it  at  Paris, 
I  think  we  should  simply  adopt  here  the  Transit  Convention  text.  There  remains 
the  case  in  which  a  navigation  act  may  have  established  a  special  regime.  If  the 
navigation  act  has  been  signed  by  both  parties  to  the  dispute,  the  matter  is  still  very 
simple.  We  find  ourselves  in  the  same  position  as  we  should  be  in  the  case  of  a  general 
arbitration  clause,  namely,  that  if  the  navigation  act  states  that  all  disputes  or  certain 
disputes  shall,  in  the  last  instance,  be  settled  by  the  international  commission,  it  is 
clear  that  this  navigation  act  binds  both  parties.  If,  on  the  contrary,  only  one  party 
took  part  in  the  navigation  act,  we  are  faced  with  a  difficulty,  and  I  see  only  one 
method  of  solving  it, — to  apply  in  such  circumstances  the  general  principle  which  we 
have  established  for  transit. 

I  therefore  propose  the  following  system  : — Adoption  of  the  text  which  relates  to 
Transit,  but  with  a  change  based  on  the  British  text.  We  should  then  have  the  fol- 
lowing text  :  ■ 

In  the  absence  of  any  direct  agreement  between  the  parties,  and  subject  to  contrary  pro- 
visions in  an  act  of  navigation  by  which  the  States  parties  to  the  dispute  are  bound, 
any  disputes  as  to  the  interpretation  or  application  of  the  present  Convention,  shall  be 
brouglit  Ijefore  the  Permanent  Court  of  International  Justice... 

Mr.  H.  O.  MANCE  (Great  Hrilain).  --  That  is  the  same  thing. 


(IJ  Soc   Vcrtiatim  Hcconls  and  Texts  relating  to  the  Convention  on  Freedom  of  Transit,  p.  299. 
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M.  SEELIGER  (Germany;  speaking  in  Frencii).  —  I  will  consider  the  matter  from 
the  point  of  view  of  those  international  waterways  which  are  administered  by  an 
international  commission.  There  are  cases  in  which  the  first  decision  of  the  inter- 
national commission  is  essentially  of  an  administrative  nature,  and  in  which  it  is  not 
possible  to  speak  of  a  judicial  decision.  But  it  is  possible  that  even  here  a  State  may 
not  accept  this  decision.  It  is  not  therefore  for  the  international  commission  to 
settle  the  dispute,  but  first  of  all  to  take  an  administrative  decision.  It  is,  however, 
possible  that  a  State  may  consider  its  most  vital  interests  to  be  affected,  and  for  this 
reason  I  think  that  we  must  provide  for  the  possibility  of  an  appeal  to  a  higher  j\n'is- 
diction  which  will  give  a  final  decision. 

When  we  spoke  of  works,  I  suggested  to  you  in  the  Sub-Committee  a  higher  juris- 
diction than  that  of  the  international  commission  composed  of  representatives  of  the 
States.  Allow  me  to  return  to  this  point  for  a  few  moments  and  give  an  examj)lc. 
The  international  commission  considers  the  question  of  certain  works,  and  finally 
decides  that  they  are  to  be  carried  out  on  the  territory  of  a  State.  The  State  objects. 
The  international  commission  has  decided  that  the  work  must  be  done.  There  is 
no  question  here  of  a  settlement  of  a  dispute,  but  of  an  administrative  decision.  It 
is  not  the  judgment  of  a  court  of  first  instance;  it  is  a  decision  which  the  commission 
has  had  to  take  in  the  ordinary  course  of  its  administration.  Other  cases  might  cer- 
tainly be  cited. 

We  must  therefore  have  an  independent  and  impartial  jurisdiction  composed  not 
only  of  the  States  members  of  the  commission  but  also  of  other  States.  All  the  States 
which  have  representatives  on  the  international  commission  have  their  own  interests. 
The  commission  must  contain  States  which  are  not  interested,  and  which  are  capable 
of  giving  a  more  impartial  decision. 

In  many  cases,  contrary  to  M.  Alvarez'  opinion,  a  single  jurisdiction  is  not  suffi- 
cient. For  the  settlement  of  questions  of  great  importance  which  are  submitted  to 
the  international  commission,  the  independent  and  impartial  jurisdiction  to  which 
I  have  referred  would  have  to  be  established. 

M.  HOSTIE  (speaking  in  French).  —  I  gather  from  M.  Seeliger's  remarks  that  he 
is  in  agreement  with  my  proposal  to  maintain  the  appeal  to  the  Permanent  Court, 
with  preliminary  eilorts  at  conciliation  in  all  cases,  both  when  one  of  the  two  parties 
is  not  a  signatory  of  the  navigation  act  and  also  when  both  parties  are  signatories, 
unless  the  navigation  act  has  deprived  the  parties  of  this  right  of  appeal.  In  other 
words,  the  text  which  I  propose  does  not  prejudge  the  question,  but,  unless  special 
provision  to  the  contrary  exists  in  the  navigation  act,  signatory  parties  cannot  be 
deprived  of  this  right  of  appeal. 

M.  SEELIGER  (Germany;  speaking  in  French).  —  As  this  is  a  general  Convention 
which  is  to  prevail  and  which,  in  accordance  with  the  Treaties  of  Peace  themselves, 
is  to  take  the  place  of  the  general  principles  contained  in  navigation  acts,  a  general 
principle  is  necessary,  estabhshing  in  such  cases  an  independent  jurisdiction  without 
any  restriction. 

M.  DETCEUF  (France;  speaking  in  French).  —  Article  15  of  the  Transit  Conven- 
tion lays  down  that  all  disputes  shall  be  brought  before  the  Permanent  Court  of  Inter- 
national Justice,  unless,  in  pursuance  of  special  conventions  or  general  arbitration 
clauses,  recourse  is  had  to  a  settlement  of  the  dispute  either  by  arbitration  or  in  any 
other  manner. 

This  text  appears  to  me  to  satisfy  the  wishes  both  of  General  Mance  and  of  M.  Hostie. 
Amongst  the  special  conventions  or  general  arbitration  clauses  provided  for  in  this 
article,  it  may  very  well  be  agreed  that  the  signatories  of  a  navigation  act  may,  when 
concluding  it,  agree  to  settle  certain  of  their  disputes  by  means  of  the  arbitration 
of  the  international  commission.  It  is  for  the  signatory  States  of  each  navigation 
act  to  decide  whether  they  consider  themselves  bound  to  have  recourse  to  this  exceji- 
tional  arbitration  procedure,  or  whether  they  consider  that  they  should  simply  adhere 
to  the  general  clause.  They  might  even  perhaps  adhere  to  the  general  clause  for 
certain  classes  of  disputes,  and  for  a  dispute  of  a  more  simple  and  everyday  nature 
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they  may  agree  that  il  sliall  be  the  international  commission  instituted  by  the  navi- 
gation act  which  shall  settle  disputes  of  a  more  simple  and  everyday  nature.  The 
article  appears  to  nie  to  oiler  the  greatest  held  of  action,  and  1  see  no  reason  for  modi- 
fying it. 

M.  ALVARKZ  (Chile;  speaking  in  French).  —  As  the  Delegate  of  Germany  very 
truly  remarked,  a  distinction  must  be  drawn  between  disputes  which  may  arise  in 
this  matter, — disputes  of  an  administrative  nature  or  connected  with  regulations,  and 
disputes  actually  of  a  legal  nature.  The  former  may  be  subjected  to  an  enquiry,  to 
decisions  of  courts  of  the  kind  provided  for  under  Article  19;  but  for  those  of  a  legal 
character  a  procedure  of  a  totally  different  kind  must  be  followed,  particularly  as  regards 
disputes  between  riparian  States.  This  subject  is  of  such  importance  that  even  the 
Sub-Committee  on  Article  1  is  constantly  encountering  difficulties  in  the  course  of  its 
work  on  the  subject  of  disputes  which  may  arise  between  riparian  States. 

I  would  therefore  urge  that  this  article  be  examined  by  the  Sub-Committee, 
together  with  questions  relating  to  Article  9.  The  Committee  will  have  greater  leisure 
to  consider  these  questions.  That  would  be  preferable  to  endeavouring  to  establish 
jurisdictions  now  which  may  be  the  source  of  future  difficulties. 

The  CHAIRMAN  (speaking  in  French).  —  Does  anyone  else  wish  to  speak? 

We  have  before  us  the  following  three  proposals  : — 

That  of  M.  Detoeuf  to  retain  the  article  in  the  same  terms  as  those  of  Article  15 
of  the  Transit  Convention; 

That  of  M.  Hostie  to  retain  the  terms  of  Article  15  of  the  Transit  Convention, 
adding  a  passage  based  upon  the  British  amendment; 

That  of  M.  Alvarez  to  refer  this  article  to  the  Sub-Committee  on  Article  1. 

Could  we  not  decide  at  once  which  of  the  two  systems — that  of  M.  Hostie  or  that 
of  M.  Detoeuf — we  intend  to  choose? 

M.  ALVAREZ  (Chile;  speaking  in  French).  —  It  would  be  better  not  to  be  too 
hasty.  As  the  Sub-Committee  on  Article  1  is  engaged  in  determining  the  duties  and 
rights  of  riparian  States,  why  should  it  not  undertake  to  establish  the  jurisdiction 
which  it  thinks  most  suitable,  and  submit  the  whole  to  the  Committee? 

M.  HOSTIE  (speaking  in  French).  —  M.  Detctufs  explanation  appears  to  me  most 
convincing,  and  if  General  Mance  agrees  with  me  I  support  his  formula.  Indeed, 
the  words  general  arbitration  claii<ie  may  very  well  be  applied  to  the  terms  of  a  navi- 
gation  act. 

Mr.  H.  0.  MANCE  (Great  Britain).  —  I  accept  the  proposal. 

M.  AVRAMOVITCH  (Serb-Croat-Slovene  State;  speaking  in  French).  —  We  think, 
as  does  the  French  Delegation,  that  Article  15  of  the  Transit  Convention,  which  deals 
with  disputes,  may  very  well  be  applied  to  the  Convention  on  Navigable  Waterways, 
both  for  the  reasons  indicated  and  also  because  it  provides  for  several  modes  of  pro- 
cedure in  the  settlement  of  disputes.  We  have  always  said  that  we  would  not  agree 
to  have  imposed  upon  us  one  method  only  of  settling  disputes;  we  wish  to  be  in  a 
position  to  settle  disputes  in  various  ways,  and  in  the  last  instance  to  bring  them 
before  the  League  of  Nations.  I  also  see  nothing  to  prevent. us  from  considering  this 
question  again,  and  I  do  not  oppose  the  sviggestion  of  M.  Alvarez.  I  should  like  to 
state,  however,  that  we  support  the  proposal  of  the  French  Delegation. 

M.  ALVAREZ  (Chile;  speaking  in  French).  —  When  Article  1  was  bein?  considered, 
we  decided  that  this  question  should  be  settled  by  the  League  of  Nations,  but  we  did 
not  state  in  what  precise  manner  the  League  of  Nations  should  do  so.  It  is  for  this 
reason  alone  that  1  asked  for  the  article  under  discussion  to  be  referred  to  the 
Sub-Committee.  If,  however,  the  Committee  considers  itself  to  be  sufficiently  well 
informed,  I  do  not  press  the  point. 


-    im   ~ 

M.  AVRAMOVITCH  (Serb-Croat-Slovene  State;  speaking  in  French).  —  Does 
M.  Alvarez  propose  to  postpone  the  decision  on  this  article  until  after  a  decision  has 
been  taken  on  Article  1  ? 

M.  ALVAREZ  (Chil(>;  speaking  in  French).  —  Certainly,  after  the  decision  on 
Articles  1  and  9. 

M.  AVRAMOVITCH  (Serb-Croat-Slovene  State;  speaking  in  French).  —  Then 
I  second  M.  Alvarez'  proposal,  but  at  the  same  time  I  accept  the  French  proposal. 
This  will  not  prevent  the  decision  from  being  postponed.  It  must  be  a  good  one 
since  it  has  been  proposed  by  M.  Alvarez,  who  is  the  President  of  the  Sub-Committte 
on  Articles  1  and  9.  The  Committee  is  continually  being  faced  with  the  same  diffi- 
culty. Certain  fundamental  principles  have  not  been  fixed,  and  on  this  account  our 
progress  is  arrested  from  time  to  time. 

M.  HOSTIE  (speaking  in  French).  —  As  we  are  all  agreed  on  M.  Detoeuf's  very 
true  suggestion  that  there  can  be  no  further  question  here  of  international  commissions, 
we  have  no  reason  for  not  simply  adopting  whul  tias  been  maturely  considered,  well 
thought  out  and  adopted,  with  regard  to  transit. 

M.  ALVAREZ  (Chile;  speaking  in  French).  —  1  do  not  oppose  the  suggestion  of 
the  French  Delegate,  but  I  ask  time  for  reflection. 

The  CHAIRMAN  (speaking  in  French).  —  We  may  provisionally  consult  the  Com- 
mittee, subject  to  such  changes  as  may  be  introduced  according  to  the  solution  adopted 
for  Articles  1  and  9. 

M.  Detoeuf  proposes  to  substitute  Article  15  of  the  Transit  Convention  for  Article  19 
of  the  Convention  on  Navigable  Waterways,  without  any  alteration.  Your  vote  on 
this  article  will  be  a  conditional  one,  and  may  have  to  be  changed  according  to  the 
regime  which  you  adopt  for  Articles  1  and  9.     1  put  M.  Detoeuf's  proposal  to  the  vote. 

The  proposal  was  adopted,  21  voting  jar. 


ALTERATION  IN  ARTICLE  18 

M.  DETCEUF  (France;  speaking  in  French).  —  I  take  this  opportunity  of  drawing 
the  Committee's  attention  to  the  fact  that  Article  18,  in  the  form  in  which  it  appears 
in  the  Draft,  by  no  means  conforms  to  the  corresponding  article  adopted  on  the  same 
subject  in  the  Transit.  Convention.  I  think  it  would  be  desirable  to  adopt  the  same 
text.     The  article  reads  as  follows  (1)  :  — 

Article  13  * 

.'\s  regards  the  Contracting  States  who  are  signatories  of  the  Treaties  of  Peace  concluded 
with  Germany  on  the  28th  June,  1919,  with  Austria  on  the  10th  September,  1919,  witli  Bul- 
garia on  the  27th  November,  1919,  with  Hungary  on  the  4th  June,  1920,  the  present  Conven- 
tion in  no  way  affects  their  rights  and  obligations  as  established  by  the  said  treaties. 

1  think  we  have  no  reason  to  have  a  different  text. 

Mr.  H.  0.  MANCE  (Great  Britain).  —  No,  we  may  consider  this  article  as  common 
to  all  the  Conventions. 

The  CHAIRMAN  (speaking  in  French).  —  1  think  that  the  Committee  will  see 
no  objection  to  adopting  for  our  Article  18  the  text  of  Article  13  of  the  Transit  Conven- 
tion.    Moreover,  it  is  a  Formal  Article  which  is  not  of  technical  importance. 


I  U   See  Verbatim  Reports  and  Teirtu  lelating  to  the  Coru'ention  on  l-'recdoin  oj  Transit,  p.  298. 
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REFERENCE  TO  DRAFTING  COMMITTEE 
OF  ARTICLE  20  AND  THE  FOLLOWING  ARTICLES 

We  now  pass  to  Article  20. 

Mr.  H.  0.  MANGE  (Great  Britain).  —  As  Article  16  of  the  Transit  Gonventioti 
has  been  omitted,  it  is  logical,  although  I  myself  regret  it,  to  omit  the  corresponding 
article  in  the  present  Gonvention. 

The  GH AIRMAN  (speaking  in  French).  —  This  means  that  our  Article  20  will  be 
omitted.  As  regards  the  following  articles,  they  are  Formal  Articles,  which  must  be 
similar  to  those  of  the  Transit  Gonvention.  In  this  matter  we  may  trust  to  the  Draft- 
ing Gommittee. 

M.  AVRAMOVITCH  (Serb-Groat-Slovene  State;  speaking  in  French).  —  If  these 
are  Formal  Articles  1  do  not  desire  to  discuss  them  here,  but  in  plenary  session.  1 
reserve  the  right  to  raise  objections^  because  1  am  not  satisfied  with  them  as  drafted 
by  the  Drafting  Gommittee,  which  has  not  taken  into  account  our  amendments. 

The  GHAIRMAN  (speaking  in  French).  —  Of  course. 


ADOPTION  OF  NEW  ARTICLE  15a 

We  will  now  pass  to  Article  15a,  as  amended  by  the  Austrian  Delegation.  The 
proposed  text  is  as  follows  (1)  : — 

Exceptions  may  be  made  in  special  cases,  and  for  as  short  a  period  as  possible,  to  the  terms 
of  the  preceding  articles  in  virtue  of  special  or  general  measures  which  any  of  the  High  Con- 
tracting Parties  may  be  obliged  to  take  in  case  of  grave  events  affecting  the  safety  of  the 
State  or  the  vital  interests  of  the  countries,  which  would  otherwise  be  seriously  impaired,  it 
being  understood  that  the  principle  of  freedom  of  navigation,  and  especially  of  communication 
between  the  States  situated  upstream  and  the  sea.  should  as  far  as  possible  be  observed. 

M.  WINIARSKI  (Poland;  speaking  in  French).  —  I  think  there  is  an  error  in  the 
wording.     The  word  otherwise  must  be  omitted,  or  else  a  part  of  the  sentence  is  lacking. 

M.  DETGilUF  (France;  speaking  in  French).  -  I  think  there  would  be  no  objection 
to  omitting  the  words  which  would  otherwise  be  seriously  impaired,  and  changing  the 
word  countries  to  country. 

M.  HOSTIE  (speaking  in  French).  —  I  think  we  may  second  M.  Detoeuf's  proposal. 
It  is  clear  that  immediately  the  vital  interests  of  the  country  are  at  stake,  they  incur 
the  risk  of  being  impaired. 

M.  TSANG-OU  (Ghina;  speaking  in  French).  —  Will  this  wording  also  be  adopted 
for  Article  7  of  the  Transit  Gonvention  ? 

The  GHAIRMAN  (speaking  in  French).  —  No. 

M.  TSANG-OU  (China;  speaking  in  French).  —  Then  what  text  will  be  applied? 

M.  HOSTIE  (speaking  in  French).  —  If  it  is  an  international  waterway,  this  text 
will  be  applied;  if  it  is  not  an  international  waterway,  the  text  of  the  Transit  Gonven- 
tion, unless  the  Gonference  in  plenary  session  considers  it  desirable  to  adopt  our  text 


(1)  See  p.  188. 
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and  amends  that  of  the  Transit  Convention.     But  this  is  not  the  time  to  discuss  that 
question. 

M.  BIGNAMI  (Italy;  speaking  in  French).  —  These  are  clearly  two  diiTerent  ques- 
tions. 

M.  SEELIGER  (Germany;  speaking  in  French).  —  There  is  no  doubt  of  that. 
We  all  know  that  the  exception  proves  the  rule. 

M.  HOSTIE  (speaking  in  French).  —  M.  Detoeuf  has  proposed  a  judicious  change 
which  would  leave  only  two  differences  between  this  text  and  that  of  the  Transit 
Convention.  One  of  these  changes  relates  to  the  words  as  short  a  period  as  possible ; 
there  is  no  question  of  safety  or  of  vital  interests,  but  of  the  length  of  the  period  of  appli- 
cation. The  other  difference  relates  to  the  words  especially  of  communication  between 
the  States  situated  upstream  and  the  sea.  The  purpose  of  this  is  to  take  into  account 
M.  Vallotton's  comments. 

M.  TSANG-OU  (China;  speaking  in  French).  —  I  ask  that  rivers  forming  frontiers 
should  also  be  dealt  with. 

M.  DETQilUF  (France;  speaking  in  French).  —  If  the  country  situated  upstream 
interrupts  navigation  sufficiently  far  downstream,  it  may  cause  damage  lo  the  down- 
stream State  equal  to  that  which  the  downstream  State  can  cause  to  the  State  situated 
upstream. 

M.  VALLOTTON  (Switzerland;  speaking  in  French).  —  The  main  point  is  to 
maintain  access  to  the  sea. 

M.  DETffiUF  (France;  speaking  in  French).  —  The  main  point  is  communication 
between  riparian  States  and  the  sea. 

M.  TSANG-OU  (China;  speaking  in  French).  —  Apart  from  any  question  of 
upstream  or  downstream. 

M.  HOSTIE  (speaking  in  French).  —  Then  we  might  say. ..that  the  principle  of 
freedom  of  navigation  and  especially  of  access  to  the  sea... 

M.  DETCEUF  (France;  speaking  in  French).  —  ...for  all  riparian  States;  or  and 
especially  communication  between  riparian  Stales  and  the  sea. 

M.  VALLOTTON  (Switzerland;  speaking  in  French).  —  That  is  not  at  all  the  same 
idea.  The  case  in  point  is  not  that  of  Holland,  tor  example,  which  might  deflect  waters 
from  a  certain  point,  in  order  to  maintain  her  communications;  the  intention  is  to 
safeguard  the  interests  of  States  situated  upstream  as  regards  their  access  to  the  sea. 

iM.  A\  KAi\lO\  ITCH  (Serb-Croat-Slovene  State;  speaking  in  French).  —  1  propose 
to  omit  the  words  especially  communication,  for,  when  what  should  make  better  makes 
worse,  it  should  be  omitted.  I  would  suggest  saying  it  being  understood  that  the  prin- 
ciples of  freedom  of  navigation  should  be  the  aim  as  far  as  possible. 

M.  VALLOTTON  (Switzerland;  speaking  in  French).  — The  aim  was  particularly 
freedom  of  communications  for  landlocked  countries.  If  M.  Tsang-Ou  is  satislieil 
with  this  formula,  then  I  am. 

M.  AVRAMOVITCH  (Serb-Croat-Slovene  Slate;  speaking  in  French).  —  Wliy 
mil  nirlu(l('  also  the  interests  of  the  other  riparian  Slates? 

M.  VALLOTTON  (Switzerland;  speaking  in  French).  —  Because  that  wouldchange 
the  wliole  idea. 
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M.  HOSTIE  (speaking  in  French).  —  Is  there  any  objection  to  the  wording  and 
especially  between  riparian  States  and  the  seal  Obviously  a  country  which  fronts  the 
sea  has  no  need  of  inland  waterways  in  order  to  connnunicate  with  the  sea.  We  are 
agreed  as  to  the  idea;  the  rest  is  only  a  question  of  words. 

M.  VALLOTTON  (Switzerland;  speaking  in  Fruacli)-  —  1  maintain  my  protest 
as  regards  the  actual  principle  of  the  article. 

M.  BIGNAMl  (Italy;  speaking  in  French).  —  I  ask  the  Rapporteur  to  ascertain 
in  the  article  corresponding  to  this  one  in  the  discussion  on  transit,  the  interpretation 
placed  upon  the  statement  which  I  made  regarding  the  necessity  of  taking  into  account 
the  vital  interests  of  national  defence  in  time  of  peace. 

M.  VALLOTTON  (Switzerland;  speaking  in  French).  —  The  words  and  especially 
communication  between  riparian  States  and  the  sea  satisfy  M.  Tsang-Ou. 

The  CHAIRMAN  (speaking  in  French).  —  I  think  we  should  agree  on  the  fol- 
lowing text  : 

Exceptions  shall  be  made  in  special  cases  and  for  as  short  a  period  as  possible,  to  the  terms 
of  the  preceding  articles  in  virtue  of  special  or  general  measures  which  any  of  the  High  Con- 
tracting Parties  may  be  obliged  to  take  in  case  of  grave  events  affecting  the  safety  of  the 
State  or  the  vital  interests  of  the  country,  it  being  understood  that  the  principle  of  freedom 
of  navigation,  and  especialhi  of  communication  between  riparian  States  and  the  va.  should  be 
observed  as  far  as  possible. 

M.  VALLOTTON  (Switzerland;  speaking  in, French).  —  M.  Seeliger  suggests 
adding  the  word  riparian  to  the  word  countries. 

M.  AVRAMOVITCH  (Serb-Croat-Slovene  State;  speaking  in  French).  —  Do  not 
the  words  and  the  sea  imply  a  limitation?  For  example,  suppose  M.  Reinhardt  leaves 
Vienna  to  go  to  Belgrade,  he  may  pass  through  Buda-Pest,  but  Buda-Pest  says  to 
him  :  We  cannot  allow  you  to  pass  because  you  are  going  riot  to  the  sea  but  to  Belgrade. 
When  questions  of  this  kind  fall  into  the  hands  of  jurists,  it  becomes  somewhat  dan- 
gerous; I  say  this  in  spite  of  my  great  respect  for  jurists. 

M.  HOSTIE  (speaking  in  French).  —  Obviously,  the  words  freedom  of  navigation 
entirely  meet  the  case  referred  to  by  M.  Avramovitch. 

M.  AVRAMOVITCH  (Serb-Croat-Slovene  State;  speaking  in  French).  —  I  ask 
that  my  remarks  be  entered  in  the  records. 

Mr.  H.  0.  MANCE  (Great  Britain).  —  These  are  drafting  amendments,  and  tend 
gradually  to  lead  us  back  to  the  article  as  drafted  in  the  Transit  Convention.  I  think 
the  addition  at  the  end  of  the  paragraph  is  quite  justifiable  because  the  situation  as 
regards  waterways  is,  in  this  respect,  different  from  the  situation  of  land  routes;  but 
I  am  not  sure  that  the  first  addition  is  advisable  unless  we  also  put  it  in  the  corres- 
ponding article  in  the  Transit  Convention.  If  we  say  here — and  herein  lies  the  danger 
of  making  an  addition  to  the  text— /or  as  short  a  time  as  possible,  it  may  be  implied 
that  we  are  not  bound  by  this  condition  in  the  Transit  Convention.  Therefore  we 
should  either  delete  it  here  or  else  include  it  here  only  on  condition  that  it  will  also  be 
inserted  in  the  Transit  Convention.     I   think  there  is  no  objection  to  this  course. 

M.  HOSTIE  (speaking  in  French).  —  This  is  only  a  Committee  of  the  Conference. 
1  propose  therefore  to  leave  the  text  in  its  present  form,  and  to  state  in  the  Report 
that  we  note  that  from  this  point  of  view  the  situation  is  not  very  different  from  the 
same  situation  in  respect  of  transit,  and  that  it  is  for  the  Conference  to  take  a  decision 
on  the  point. 
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M.  REINHARDT  (Austriji;  speaking  in  French).  —  I  feel  compelled  to  propose 
a  small  iiiiiondnipnl  lo  my  own  text,  and  to  say  communication  by  waterway  between 
the  Stoles  and  the  sea. 

M.  PI^]RRA^^  (Relglnm;  speaking  in  French).  —  It  would  be  well  to  insert  the 
words  and  for  as  short  a  period  as  possible  in  the  corresponding  article  of  the  Transit 
Convention,  and  I  am  not  as  certain  as  General  Mance  that-  the  argument  a  contrano 
may  lie  applied  to  the  Ti'ansit  (",onv(>nti()n.  Tlie  transit  Convention  and  the  Conven- 
tion on  Navigable  Waterways  are  two  different  tilings,  if  we  may  plead  the  argument 
a  contrario  in  the  text  of  any  one  particular  convention,  I  do  not  think  we  can  do  so 
when  we  pass  from  one  convention  to  another.  In  any  case  I  consider  that  the  words 
and  for  as  short  a  period  as  possible  are  an  improvement  on  the  original  text. 

The  CHAIRMAN  (speaking  in  French).  ■ —  M.  Detceuf's  text  seems  to  be  approved 
by  most  of  the  Committee. 

M.  VALLOTTON  (Switzerland;  speaking  in  French).  —  No-one  has  given  an 
opinion  on  my  proposal.  Are  we  or  are  we  not  to  add  the  word  riparian  to  the  wo^ds 
or  the  vital  interests  of  the  country.  Surely  the  interests  of  the  colony  of  Erythria 
should  not  justify  the  closing  of  the  Po. 

M.  BIGNAMI  (Italy;  speaking  in  French).  • —  1  agree;  it  amounts  to  the  same. 

M.  DETQ2UF  (France;  speaking  in  French).  —  Surely  the  phrase  ...  of  the  riparian 
Stair  ...  has  no  very  definite  meaning.  You  mean  ...  of  the  riparian  region  ...  The 
State  is  an  entity  in  itself.     The  meaning  is  thus  completely  changed. 

M.  VALLOTTON  (Switzerland;  speaking  in  French).  —  But  then  it  would  be 
possible  to  close  the  Rhine  because  you  are  meeting  with  difficulties  in  Cambodia. 

M.  DETCEl'F  (France;  speaking  in  French).  —  We  should  iiave  to  prove  that  the 
difficulties  arising  in  Cambodia  compel  the  closing  of  the  Rhine. 

The  CHAIRMAN  (speaking  in  French).  —  I  think  that  M.  Vallotton's  remark, 
although  very  clever,  is  not  of  such  a  kind  as  to  be  inserted. 

M.  VALLOTTON  (Switzerland;  speaking  in  French).  —  I  should  like  there  to  be 
no  misunderstanding  on  this  point.  If  everyone  agrees,  then  I  am  satisfied,  but  1 
should  like  to  know  where  we  are  going.  1  should  like  to  be  sure  that  there  is  a  terri- 
torial connection  between  the  cause  alleged  and  the  effect.  1  do  not  see  why  the 
navigation  of  the  Rhine  should  be  impeded  on  account  of  events  taking  place  in  Oceania. 

The  CHAIRMAN  (speaking  in  French).  —  Has  anyone  any  remarks  to  make? 
I  will  put  to  the  vote  Article  15  (a),  amended  as  follows  : 

Exceptions  may  be  made  in  special  cases  a?id  for  as  short  a  period  as  possible,  to  the  terms 
of  the  preceding  articles  in  virtue  of  special  or  general  measures  which  any  of  the  High  Contrac- 
ting Parties  may  be  obliged  to  take  in  case  of  grave  events  affecting  the  safety  of  the  State 
or  tlie  vital  interests  of  the  country,  it  being  understood  that  the  principle  of  freedom  of 
navigation,  and  especially  of  communication  between  riparian  Stales  and  the  sea,  should  as  far 
as  possible  be  observed. 

Article  15  (a)  was  adopted  by  22  votes  to  4. 

M.  TSANG-OU  (China;  speaking  in  French).  —  In  the  Green  Book  (1),  in  that  part 
of  the  report  which  deals  with  Article  7,  there  is  a  definition  of  the  words  national 
.security  (safety  of  the  State).     Shall  we  keep  the  same  definition? 


(1)  See  p.  42:i. 
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M.  BIG.NAMI  (Italy;  speaking  in  French).  —  The  vital  interests  of  national  defence 
are  not  provided  for  there. 

Mr.  H.  O.  MANGE  (Great  Britain).  --  This  will  be  inserted  in  thr  H.'j.mt. 

M.  DIOTOEUF  (France;  speaking  in  French).  —  I  think  we  need  only  refer  to  the 
discussion  which  took  place  when  tlie  Transit  Convention  was  considered. 

M.  VALLOTTON  (Switzerland;  speaking  in  French).  —  I  will  not  give  my  opinion 
on  any  interpretation.  I  consider  that  each  of  us  should  keep  his  own  opinion  on 
this  subject.  We  cannot  launch  out  into  a  discussion  here.  Indeed,  this  is  the  best 
proof  of  the  danger  of  this  article. 

M.  WINIARSKI  (Poland;  speaking  in  French).  —  1  support  M.  Vallotton's  view. 

M.  BIGNAMI  (Italy;  speaking  in  French).  —  In  connection  with  national  defence 
it  appears  obvious  that  reference  must  always  be  made  to  the  definitions  jjrovided 
in  the  Transit  Convention. 

The  CHAIRMAN  (speaking  in  French).  —  It  is  quite  obvious. 

M.  HOSTIE  (speaking  in  French).  —  1  do  not  quite  understand  the  discussion 
which  has  just  arisen.  The  Committee  has  adopted  a  text  by  a  large  majority.  It 
is  clear  that  when  this  text  has  to  be  interpreted,  in  so  far  as  it  coincides  with  the  text 
of  the  Transit  Convention,  reference  will  have  to  be  made  to  this  latter  text  in  order 
to  understand  the  present  one. 

M.  BIGNAMI  (Italy;  speaking  in  French).  —  Exactly. 


DISCUSSION  OF  ARTICLE  17 

The  CHAIRMAN  (speaking  in  French).  —  We  will  pass  to  Article  17. 

Article  17 
Greater  Facilities. 

The  present  Convention  must  not  be  understood  to  imply  in  any  way,  on  tlie  one  liand 
the  withdrawal  of  still  greater  facilities  granted  for  freedom  of  navigation,  such,  for  instance, 
as  the  abolition  of  all  dues  and  charges  on  any  international  waterway,  under  conditions 
compatible  with  the  principle  of  equality  between  the  subjects,  property  and  flags  of  all  the 
High  Contracting  Parties  as  defined  in  and  applied  to  the  present  Convention  or,  on  tiie  other 
hand,  the  prohibition  of  the  granting  of  such  greater  facilities  in  the  future. 

Amendments  to  this  article  have  been  put  in  by  the  Chinese,  Serb-Croat-Slovene 
and  Japanese  Delegations. 

The  Chinese  Delegation  proposes  that,  should  it  be  decided  that  the  definition  of 
inlernationalisation  should  apply  to  international  rivers  without  distinction  of  general 
or  limited  concern.  Article  17  should  be  omitted  and  Articles  10  and  11  of  the  Transit 
Convention  substituted  for  it. 

The  Serb-Croat-Slovene  Delegation  proposes  to  add  a  paragraph  stipulating  that 
the  same  benefits  shall  be  accorded  to  devastated  countries  as  will  be  granted  tiicni 
under  Article  12  of  the  Transit  Convention.     I  will  reed  this  paragraph  : — 

In  conformity  with  Article  23  (e)  of  the  Covenant  of  the  League  of  Nations,  any  Contracting 
I'arty  whicli  can  establish  a  good  case  against  the  ap|ilication  of  any  one  of  tlie  stipulations 
of  the  present  Convention,  on  the  whole  or  part  of  its  tei'ritory,  on  the  grounds  of  tlie  grave 
economic  situation  arising  out  of  devastations  perpetrated  by  enemy  troops  on  its  soil  during 
the  war  of  1914-1918,  shall  be  deemed  to  be  relieved  temporarily  from  the  obligations  entailed 
by  the  application  of  the  said  stipulations  to  the  said  territory  or  part  thereof. 

It  is,  ill  fact,  a  new  article,  and  Article  17  is  still  reserved; 
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M.  AVRAIMOVITCH  (Serb-Croat-Slovene  State;  speaking  in  French).  —  With 
your  permission  1  will  explain  the  reasons  for  which  we  ask  for  a  new  paragraph  to  be 
added  to  Article  17,  in  order  to  give  devastated  countries  the  same  benefits  as  are 
accorded  to  them  under  Article  12  of  the  Transit  Convention.  We  thought  that,  as 
regards  navigation,  difficulties  would  remain  for  a  long  time,  because  the  installations 
of  many  of  our  ports  have  been  destroyed,  they  no  longer  possess  equipment  and  their 
facilities  are  thus  very  limited.  We  should  not  like  serious  hindrances  to  he  caused 
to  navigation  under  I  ho  prctexl  of  facilitating  it.  I  think  that  the  request  which  1  have 
formulated  is  quite  a  fair  one,  and  I  ask  the  Cdinmittee  to  he  so  good  as  to  considiT  it. 

M.  SIDZIKAUSKAS  (Lithuania;  speaking  in  French).  —  1  second  the  Serbian 
Delegate's    proposal. 

M.  HOSTIE  (speaking  in  French).  —  I  think  that  the  proposal  of  the  Serbian 
Delegation  i.s  entirely  in  conformity  with  the  s|iiiit  in  which  we  have  prepared  our 
Drafts.  1  do  not  think  there  is  any  conflict  between  that  spirit  and  the  proposed 
amendment.  I  have  only  one  comment  to  make, — I  think  it  would  be  better  to  make 
this  a  separate  article  rather  than  to  add  it  to  Article  17. 

The  CHAIRMAN  (speaking  in  French).  —  1  will  put  to  the  vole  the  amendment 
submitted  by  the  Serb-Croat-Slovene  Delegation. 

The  amendment  was  carried  unanimously. 

The  CHAIRMAN  (speaking  in  French).  —  I  am  very  happy  to  note  the  spirit 
shown  in  the  vote  on  this  amendment. 

M.  TSANG-OU  (China;  speaking  in  French).  —  The  explanation  which  I  must  give 
regarding  my  amendment  is  very  long  and  difficult.  I  should  like  indeed  to  have 
spoken  on  each  article  before  the  vote  was  taken,  and  as  I  have  said  nothing  on  any 
of  these  occasions,  I  shouH  like  to  give  all  my  explanations  regarding  Article  17 
together.  It  must  not  be  thought  that  because  I  have  been  so  generous  1  have 
accepted  all  the  articles. 

I  should  like  in  the  first  place  to  give  you  some  explanation  of  the  motives  which 
led  the  Chinese  Delegation  to  propose  the  amendment  now  submitted  to  you.  I  pro- 
pose that,  should  the  Conference  decide  that  the  definition  of  internationalisation 
shall  apply  to  international  rivers  without  distinction  between  general  and  limited 
concern,  Article  17  should  be  omitted,  and  Articles  10  and  11  of  the  Transit  Convention 
substituted  for  it. 

We  have  three  rivers  in  the  north  of  China.  Mention  has  already  been  made  of 
the  River  Amur,  but  not  of  two  other  rivers,  one  of  which  forms  the  frontier  with 
Corea  and  the  other  with  Russia.  The  total  length  of  these  rivers  is  about  2,000  kilo- 
metres. They  are  international,  and  are  thus  used  for  transit.  I  have  said  that  one 
of  our  rivers  forms  the  frontier  with  Russia,  which  is  not  an  adherent  of  the  League 
of  Nations.  Moreover,  there  are  in  our  country  measures  referring  to  rivers  which 
are  entirely  contrary  to  the  spirit  of  the  present  Convention.  You  will  see  that  there 
is  here  a  whole  series  of  difilcvdties  which  will  have  to  be  smoothed  away.  As  Article  17 
of  the  Convention  on  Navigable  Waterways  is  very  closely  connected  with  Articles  10 
and  11  of  the  Transit  Convention,  it  should  certainly  be  possible  to  bring  the  terms 
of  the  two  Conventions  into  accord,  in  order  to  facilitate  their  application.  I  will 
not  now  enter  into  details  of  individual  questions, — that  would  take  too  long.  I  pro- 
pose to  explain  my  case  before  the  Sub-Committee. 

The  CHAIRMAN  (speaking  in  French).  —  You  might  give  us  the  main  outline 
of  your  observations. 

M.  TSANG-OU  (China;  speaking  in  French).  —  You  know  that  .Article  6  of  the 
Transit  Convention  provides  for  the  relations  between  contracting  and  non-contracting 
parties;  but  no  similar  article  has  been  introduced  into  the  Waterways  Convention, 
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and,  as  I  liave  said,  we  have  rivers  the  riparian  States  of  which  are  non-Conlraoling 
Parties.     1  repeat  that  these  arc  very  complex  questions. 

You  will  romenibcr  that  on  March  24th  I  raised  a  question  with  regard  to  the 
relations  e.xisting  between  the  Convention  on  iNavigable  Waterways  and  the  Transit 
Convention.     My  question  was"  as  follows  :  — 

Are  the  various  Conventions  which  the  Conference  is  called  upon  to  discuss  and  approve 
independent  of  or  dependent  upon  each  other?  For  e.xample,  is  the  Transit  Convention 
independent  of  the  Waterways  Convention,  or  is  it  partly  dependent  upon  it?  The  Commis- 
sion of  lilnquiry  at  Paris  wished  to  render  these  two  conventions  absolutely  independent,  and 
that  only  the  additional  advantages  to  be  granted  to  transit  on  international  waterways 
should  be  comprised  in  the  Convention  on  International  Navigable  Waterways, — for  example, 
in  .Vrticle  7.  But  in  the  Waterways  Convention  there  are  clauses  relating  to  administrative 
measures  such  as  policing  (Article  ."S);  payment  for  services  rendered,  for  example,  help  given 
to  navigation  and  works  for  improvement  on  rivers  (Article  (i).  (he  regulation  of  navigation 
(.Article  10),  and  the  use  of  facilities  in  ports  (Article  8). 

Vessels  in  transit,  as  well  as  other  vessels,  must  be  subjected  to  the  conditions  referred 
to  in  the  above-mentioned  articles,  and  are  to  enjoy  the  same  facilities;  but  no  provision  of 
this  kind  exists  in  the  Transit  Convention.  It  is  true  that  in  the  Preamble  to  the  Transit 
Convention  it  is  specially  laid  down  that  : — 

"  The  High  Contracting  I^arties  being  desirous  of  applying  the  principle  of  freedom 
of  transit,  in  conformity  witli  the  pledge  given  in  Article  2H  (c)  of  the  Covenant  of  the 
League  of  Nations,  without  prejudice  to  their  rights  of  sovereignty  or  authority  on  the 
route  set  apart  for  transit..." 

But  nothing  of  this  kind  is  mentioned  in  I  lu  Convention  on  Intei'national  .Navigable 
Waterways.  If  it  were  thought  necessary  to  specify  certain  conditions  which  applied 
to  vessels  conveying  goods  for  import  or  export  on  international  navigable  waterways 
(Article  7)  and  for  coasting  trade  (Articles  4  and  J  6),  it  is  also  necessary  to  specify 
them  for  vessels  in  transit  on  the  same  waterways.  This  has  not  been  done.  As 
regards  transit  on  navigable  waterways  apart  from  the  provisions  laid  down  in  the 
Transit  Convention,  it  is  entirely  subject  to  the  laws  of  the  country  through  which 
transit  traffic  passes. 

M.  Robert  HAAS  (Secretary-General  of  the  Conference;  speaking  in  French).  — 
I  think  that  the  moment  has  not  yet  come  to  consider  the  questions  raised  by  M.  Tsang- 
Ou.  These  are  questions  concerning  the  application  of  the  Convention,  which  in 
certain  particular  instances  is  very  difficult.  The  logical  course  would  appear  to  be 
to  wait  until  we  have  provisionally  arrived  at  an  agreement  regarding  the  Convention 
itself  before  we  see  whether  there  are  really  difficulties  in  its  application.  When  \\e 
have  examined  a  certain  number  of  questions  which  have  been  reserved,  it  may  pos- 
sibly be  found  that  these  difficulties  of  application  to  which  I  have  referred,  are 
smaller  or  greater  than  was  thought;  but  until  that  time  I  do  not  think  that  they 
can  profitably  be  examined. 

M.  TSANG-OU  (China;  speaking  in  French).  -  On  the  last  occasion  (1)  I  acceded 
to  your  request  for  postponement  until  Article  17  was  discussed,  but  as  we  have  now 
arrived  at  Article  17,  I  cannot  agree  to  a  fresh  postponement.  I  ask  you,  therefore, 
to  be  so  good  as  to  support  my  proposal,  by  which  I  am  to  be  allowed  to  put  before 
a  sub-committee  precise  and  detailed  observations  on  this  question — which  is  causing 
me  some  anxiety — in  order  that  a  decision  may  be  arrived  at. 

.\1.  Robert  HAAS  (Secretary-General  of  the  Conference;  speaking  in  French).  -- 
We  are  in  complete  agreement.  T  meant  that  the  question  was  not  ripe  for  discussion, 
and  that  we  could  not  consider  it  here  to-day. 

M.  TSANG-OU  (China;  speaking  in  French).  —  Exactly. 

.M.  .WR.AMOVrrCH  (Serb-Croat -Slovene  State;  speaking  in  French).  —  I  should 
like  to  say  that  I  second  the  Chinese  Delegate's  proposal.     We  must  consider  his  case, 


(1)  See  p.  101. 
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and  allow  him  an  "iipuiliuiity  of  submitting  it  to  a  sulvcomniiltee  as  he  desires;  but 
I  think  hu  would  have  Ijoou  mure  successful  if  he  had  raised  this  question  at  a  plenary 
meeting. 

M.  TSANG-()U  (China;  speaking  in  French).  As  we  have  been  discussing  the 
question  of  the  Danube  from  the  beginning  of  the  Conference  until  the  present  moment, 
I  ask  you  to  treat  us  fairly  and  grant  us  a  few  hours  for  the  discussion  of  our  many 
thousands  of  kilometres  of  navigable  waterways. 

The  CHAI  HMAN  (speaking  in  French).  —  In  conformity  with  the  desire  expressed 
by  I  lie  Delegate  of  (^hina,  I  propose  to  the  Committee  that  the  case  put  before  us  by 
.M.  Tsang-()u  be  submitted  to  the  consideration  of  the  Sub-Committee  on  Articles  1 
and  II.  This  Sub-Committee  will  take  all  the  time  necessary  for  a  close  examination 
uf  this  s(;rious  question,  in  which  the  whole  of  Asia  is  concerned.  1  think  there  will 
lu'  no  objection  to  this. 

There  is  also  a  Japanese  amendment  to  Article  17,  consisting  in  the  omission  of 
the  words  such,  for  instance,  as  the  abolition  of  all  dues  and  charges. 

M.  KASAMA  (Japan;  speaking  in  French).  -  This  is  a  drafting  amendment,  and 
is  not  of  great  importance.  We  ask  for  the  omission  of  the  words  such,  for  instance, 
as  the  abolition  of  all  dues  and  charges;  without  these  words,  the  article  is  easier  to 
understand.  Moreover,  legal  misunderstandings  may  be  caused  by  thus  citing  an 
example  in  the  article.  No  example  is  cited  in  the  corresponding  article  of  the  Transit 
Convention. 

iM.  HOSTIE  (speaking  in  French).  —  I  am  fully  in  agreement  with  the  amendment 
submitted  by  the  Japanese  Delegation.  In  view  of  the  great  importance  of  the  ques- 
tion, and  the  necessity  for  removing  all  possible  doubt  as  to  the  very  extensive  range 
of  conception  of  facilities  contemplated,  the  article  can  only  gain  by  the  omission  of 
this  example,  which  was  inserted  in  order  to  meet  some  quite  needless  scruples. 
What  is  certain — and  it  should  be  placed  on  record— is  that  not  only  the  instance 
referred  to,  but  all  other  cases  which  may  arise  in  respect  of  any  article  whatever  of 
the  Convention,  are  included  under  this  text.  From  the  point  of  view  of  clearness 
and  logic,  therefore,  there  is  every  reason  for  the  om.ission  proposed  by  the  Japanese 
Delegation. 

M.  KRBEC  (Czeolio-Slrivakia;  speaking  m  French).  ---  If  the  Report  mentions 
that  this  provision  in  Article  17  will  apply  to  the  case  referred  to  in  the  jjresent  text, 
our  Delegation  will  second  the  Japanese  proposal. 

M.  KASAMA  (Japan;  speaking  in  French).  —  1  accept  this  proposal. 

M.  DETCEHF  (France;  speaking  in  French).  —  Allow  me  to  suggest  a  slight  change 
of  wording.  The  text  would  be  clearer  if  d'une  part  were  inserted  after  the  words 
impliquanl  aucunement  and  the  words  d' autre  part  after  the  words  non  plus  (I). 

Mr.  II.  0.  .VIANCF  (Gre-t  Britain).  -  It  is  an  article  common  to  all  the  Conven- 
tions. We  cannot  change  one  without  changing  the  others.  This  alteration  might 
be  laid  before  the  Drafting  Committee. 

The  CHAIRMAN  (speaking  in  French).  —  While  thanking  M.  Detoeuf  for  having 
pointed  out  this  lack  of  completeness,  the  Committee  leaves  the  decision  in  this  matter 
to  the  Drafting  Committee. 

.\s  regards  the  amendment,  it  is  understood  that  the  observation  of  the  Czecho- 
slovak Delegate  will  he  mentioned  in  the  Report.     If  there  is  no  objection,  therefore, 

(1)  The  words  on  ttte  one  liand  and  on  the  other  hand  already  e.xisl  in  the  English  text. 
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the  proposal  of  the  Japanese  Delegation,  which  appears  to  have  the  support  of  the 
Committee,  will  be  unanimously  adopted. 

This  amendment  having  been  adopted,  Article  17  with  the  amendment   of  the 
(Chinese  Delegate  is  referred  to  the  Drafting  Committee. 


DISCUSSION  OF  ARTICLE  16 

I  will  now  read  Article  16. 

Local  Transportation. 

This  Convention  does  not  in  any  way  affect  the  right  of  carrying  out  the  local  transport  of 
passengers  and  goods  between  ports  situated  under  the  sovereignty  or  authority  of  one  and 
the  same  State. 

M.  KASAMA  (Japan;  speaking  in  French).  ■ —  As  the  Green  Book  explains  (1), 
this  article,  dealing  with  the  question  of  reserving  cabotage,  was  the  subject  of  long 
discussions  during  the  meetings  of  the  Commission  of  Enquiry.  The  Japanese  Dele- 
gation, faithful  to  its  convictions,  maintains  this  attitude  from  the  period  when  it  was 
unreservedly  supported  by  the  Belgian,  British,  Netherlands  and  Greek  Delegations. 
In  our  opinion,  which  I  hope  is  still  shared  by  these  delegations,  if  any  exception  what- 
ever is  to  be  allowed  upon  an  international  river — and  this  would  be  a  serious  infrin- 
gement of  the  principle  of  flag  equality  — not  only  would  the  value  of  the  present 
Convention  be  completely  destroyed,  but  the  principle  of  freedom  of  navigation  also 
would  in  consequence  be  rendered  a  mockery. 

The  Treaty  of  Versailles  makes  no  reservation  as  regards  local  transport  upon  water- 
ways declared  to  be  international,  and  I  beheve  that  the  Allied  and  Associated  Powers, 
in  laying  down  the  terms  of  this  Treaty,  intended  to  base,  and  still  base,  their  views 
upon  the  same  principle  of  perfect  flag  equality  in  drawing  up  this  Convention,  which 
is  to  replace  the  Treaty  of  Peace. 

The  Japanese  proposal  is  to  omit  the  whole  of  this  article,  in  order  that  the  general 
interests  of  international  navigation  may  not  be  prejudiced.     The  Japanese  Delegation 
also  proposes  the  omission  of  Article  ^,  in  order  that  the  present  Convention  may  also 
be  applied  to  local  passenger  and  goods  traffic  in  all  ports  on  waterways  of  international 
concern.     It  appears  to  me  that,  as  several  delegations  (the  Belgian,  British,  Nether- 
lands, Greek,  and  Swiss)  have  clearly  pointed  out,  such  a  provision  would  not  guar- 
antee freedom  of  navigation;  on  the  contrary,  they  would  tend  to  justify  intentions 
to  monopolise  commercial  inland  navigation  for  the  benefit  of  the  riparian  countries 
alone.     The  Treaty  of  Versailles,  as  well  as  previous  treaties,  does  not  contain  any 
restriction  in  this  respect.     The  principle  of  the  equahty  of  flags,  which  is  far  more 
liberal  in  its  nature  than  the  principle  of  equal  treatment  for  riparian  and  non-riparian 
States  as  regards  local  transport  on  rivers  of  international  concern,  has  always  been 
defended  and  upheld  by  the  liberal  Powers.     It  is  even  recognised  as  a  principle  of 
international  law.     For  this  reason  our   Delegation   proposes  the  omission  of  both 
articles,  and  I  hope  that  the  Committee  will  share  our  opinion. 

M.  SCASSl  (Greece;  speaking  in  French).  —  From  the  very  beginning  of  this 
discussion,  the  Greek  Delegation  has  adopted  a  definite  attitude  with  regard  to  the 
provisions  contained  in  Articles  4  and  IG  of  the  Convention.  A  statement  referring 
III  those  questions  was  read  in  plenary  session  and  distributed  to  all  the  Members  of 
the  Conference  (2). 

The  Greek  Delegation  considers  that  these  clauses  are  incompatible  with  the  prin- 
ciple of  the  Conventions  which  we  are  called  upon  to  draw  up,  incompatible  with  the 
accepted  principles  of  international  public  law  even  before  the  war,  incompatible  with 
the  letter  and  the  spirit  of  the  Covenant  of  the  I^eague  of  Nations  and  the  provisions 
of  the  Treaty  of  Peace,  of  which  it  is  an  integral  part.     We  called  and  still  call  for 


(1)  See  p.  427. 

(2)  See  p.  11; 
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their  omission,  and  thorefore  our  Delegation  espouses  the  amendment  of  the  Japanese 
Delegation.  We  do  not  conceal  from  ourselves  the  fact  that  the  integral  application 
of  the  principle  of  absolute  liberty  and  absolute  equality  of  treatment  constitutes  an 
ideal  wliich  unforlunately  we  cannot  hope  to  attain  at  the  first  onset  without  laying 
ourselves  open  to  the  charge  of  Utopianism.  Neither  in  this  sphere  nor  in  any  other 
is  it  possible  to  eradicate  the  past.  What  do  we  find?  That  in  the  paths  which  this 
Conference  is  endeavouring  to  follow  obstacles  are  sometimes  to  be  found,- — obstacles 
which  come  to  us  from  the  past,  and  which  we  endeavour  to  surmount,  or  before  which 
we  are  sometimes  forced  to  stop  temporarily  whilst  hoping  better  things  from  the 
future.  To  our  great  and  keen  regret,  we  are  forced  to  accjuiesce  in  this  hindrance  to 
our  progress.  Hut  if,  in  the  past  or  in  the  present,  instead  of  obstacles  we  had  met 
with  encouragement,—  if  the  past  oi'  I  he  present  had  opened  to  us  those  ways  along 
which  we  desire  to  progress  as  far  as  possible,  it  would  be  absurd  to  stoj)  instead  of 
at  least  following  the  road  already  marked  out  foi'  us  and  perhaps  even  widening  and 
improving  it.  In  other  words,  it  is  even  jjossible  that  in  certain  circumstances  we 
cannot  create  and  innovate  along  the  lines  of  the  liberal  principles  which  we  all  profess. 
But,  when  there  is  no  question  of  innovation,  when  we  do  find  a  situation  which  has 
already  been  created  and  which  has  long  been  in  existence,  and  is  in  perfect  accord 
with  these  principles,  would  it  not  be  an  unheard-of  thing,  whatever  reasons  may  be 
alleged,  for  us  to  impose  any  hindrance  upon  our  progress?  Still  less  can  we  retrace  our 
steps.  1  agree  that  in  the  name  of  individual  interests  we  might  cry  "Halt!"  but 
I  do  not  agree  that,  in  the  name  of  these  interests,  in  an  assembly  called  together 
under  such  auspices  as  this,  we  can  possibly  "Backwards  march!"  But  this  halt  or 
volte-face  would  be  imposed  upon  us  if  we  adopted  the  reservations  proposed  in 
Articles  4  and  16  of  the  Draft  now  before  us. 

These  clauses  do  not  merely  considerably  reduce  that  freedom  of  navigation  which 
we  are  instituting  as  a  principle, — that  in  itself  is  serious  enough- — but  they  even  go 
so  far  as  to  undo  what  the  past  has  done,  and  the  present  is  preserving,  in  this  respect. 
It  is  )iseless  to  repeat  once  again  the  history  of  the  regime  of  liberalism  proclaimed 
for  more  than  a  centiu'y  in  the  navigation  of  various  rivers, — a  regime  which  granted 
the  right  of  cabotage  on  those  waterways  to  all  the  nations.  This  policy  was  inaug- 
urated by  the  Treaty  of  Paris  of  1814  and  that  of  Vienna  a  year  later.  When  men- 
tioning the  Treaty  of  Vienna,  I  need  hardly  tell  you  that  I  am  not  thinking  of  that 
old  diplomatic  instrument,  which  was  dead  and  buried  long  ago,  in  its  character 
as  a  political  treaty.  It  was  the  fruit  of  the  diplomacy  of  other  days;  since  then 
the  |)rinciple  and  the  methods  of  diplomacy  have  completely  changed,  so  they 
say.  1  agree,  if  only  for  the  sake  of  esprit  de  corps.  It  is  none  the  less  true  that  the 
establishment  by  this  Treaty  of  principles  intended  to  regulate  the  navigation  of  rivers 
separating  or  crossing  several  States,  is  evidence  of  great  progress  in  international  law. 
The  proof  of  this  is  that  half  a  century  later,  when  a  great  Congress,  which  could  not 
be  accused  of  being  reactionary,  especially  for  that  age,  met  in  Paris  in  1856,  at  a 
period  when  liberal  ideas  as  well  as  international  law  had  made  considerable  progress, 
these  principles  were  again  adopted  and  applied  to  another  great  river,- — the  Danube. 
On  this  occasion  this  idea  was  still  further  perpetuated;  it  was  declared  that  the  prin- 
ciple— absolute  freedom  of  navigation — should  henceforth  form  part  of  the  public 
international  law  of  Europe.  Later  treaties  such  as  that  concerning  the  Congo,  which 
is  comparatively  recent,  have  extended  the  application  of  tliis  rule,  which  is  definitely 
admitted  in  law  on  other  waterways. 

All  these  treaties  provide  firm  ground  both  de  jure  and  de  facto.  How  can  we 
now  pretend  to  ignore  this?  As  a  result  rights  have  accrued  in  favour  of  all  nations, 
and  how  can  we  iuit  recognise  these  acquired  rights?  That  eminent  professor,  M.  Al- 
varez, has  maintained  that  tliere  can  be  no  acquired  rights  in  international  alTairs. 
I  must  suppose  that  this  assertion  goes  far  beyond  the  views  held  by  our  colleague. 

M.  ALVAI'iEZ  (Chile.;  speaking  in  French).  —  1  will  express  my  opinion  later  on 
that   point. 

M.  SC.\S,S1  (Greece;  speaking  in  French).  —  For,  without  entering  into  a  discussion 
of  an  economic  nature,  it  may  be  said  that  to  deny  so  absolutely  the  existence  of  rights 
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once  acquired  would  simply  lead  to  the  negation  of  all  rights.  Acquired  rights  are 
respected  by  the  law  as  the  result  of  an  elenieiitary  sentiment  of  justice,  and  should 
not  this  same  sentiment  of  justice  inspire  those  who  draw  up  international  laws  when 
they  are  faced  with  the  acquired  rights  of  nations,  of  course  so  long  as  these  rights  are 
not  derived  from  arbitrary  treaties  dictated  by  force  (the  word  rights  should  not  be 
taken  here  in  its  true  meaning)  but  from  agreements  based  upon  the  higher  principles 
of  justice,  freedom  and  brotherhood.'  Again,  does  not  the  Covenant  of  the  League 
of  Nations — in  conformity  witli  liif  terms  of  which  we  have  assembled  here- — repeat 
almost  in  the  same  terms  and — as  a  logical  consequence — in  the  same  sense,  the  prin- 
ciples proclaimed  by  the  previous  treaties  to  which  I  have  referred?  The  Treaty  of 
Paris  of  1856  states  that  with  the  exception  of  such  Regulations  (Police,  Quarantine,  etc.) 
no  obstacle  whatever  shall  be  opposed  to  free  Naidgation.  Again,  Article  23(e)  of  the 
(lovenant  lays  down  that  our  Convention  should  secure  and  maintain  freedom  of  com- 
munications and  therefore  of  navigation.  Thus,  under  the  terms  of  the  Covenant  our 
task  is  to  maintain  freedom  of  navigation.  If  we  cannot  further  extend  this  freedom, 
we  must  at  least  maintain  it  within  its  present  limits.  But,  more  than  this,  have  the 
authors  of  the  Covenant  given  us  no  lead  to  guide  us  in  our  work?  They  have.  The 
authors  of  the  Covenant  are  also  the  authors  of  the  various  Treaties  of  Peace,  one 
chapter  of  which  contains  provisions  regarding  ports,  waterways  and  railways.  We 
know  that  a  Commission  was  appointed  ad  hoc  to  draft  these  provisions.  We  also 
know  that  if  this  Commission  had  had  the  time,  it  would  have  drawn  up  a  general 
convention  on  this  subject,  but  there  was  not  time,  and  the  Commission  had  to  confine 
itself  to  drafting  a  few  clauses,  in  particular  as  regards  navigation, — those  contained 
in  Articles  332  to  337  of  the  Treaty  of  Versailles  and  the  corresponding  articles  in  the 
other  treaties.  Article  338  lays  down  that  the  regime  provided  in  the  above-mentioned 
clauses  was  to  be  superseded  by  a  regime  to  be  established  in  a  Convention  on  Navi- 
gable Waterways, — the  present  one.  It  is  evident  that  Article  23(e)  of  the  Covenant 
is  intimately  bound  up  with  these  Treaty  articles,  which  were  drafted  simultaneously 
by  the  same  persons.  The  Convention  which  we  are  occupied  in  preparing  is  also 
provided  for  in  Article  23  of  the  Covenant,  as  well  as  in  Article  338  of  the  Treaty  of 
Peace.  In  the  clauses  relating  to  navigation  to  be  inserted  in  the  Treaties  of  Peace, 
the  principle  of  freedom  and  equality  of  treatment  as  regards  navigation  on  inland 
waterways  declared  to  be  international,  is  categorically  stated  without  any  restriction 
or  reserve, — ^in  the  words  of  Article  332,  no  distinction  being  made  to  the  detriment  of 
nationals,  property...  The  matter  could  not  be  more  explicitly  stated.  If  the  authors 
of  Article  23  of  the  Covenant,  and  of  the  articles  of  the  Treaties  of  Peace  which  form 
an  integral  whole  with  it,  intended  to  reserve  cabotage  on  waterways,  they  would  have 
been  careful  to  say  so,  as  they  have  done  for  other  questions.  Thus  Article  335  of 
the  Treaty  of  Versailles  speaks  of  the  right  of  riparian  States  to  establish  customs 
dues,  etc., — this  provision  shall  not  prevent  the  fixing  by  riparian  States  of  customs,  local 
octroi,  etc.  This  article  even  enters  into  further  details  by  referring  to  charges  for 
the  use  of  cranes,  elevators,  and  so  forth.  The  authors  of  these  provisions  of  the 
Treaties  of  Peace — in  other  words,  authors  of  the  Covenant — would  not  have  failed 
to  insert  a  restrictive  provision  or  simple  reservation  on  the  subject  of  river  cabotage 
if  they  had  intended  to  do  so.  1  will  say  more;  it  would  have  been  imperatively 
necessary  in  such  a  case,  because  the  authors  of  these  articles  cannot  be  deemed  to 
have  been  unaware  of  the  de  jure  and  also  de  facto  situation  which  existed  when  these 
provisions  were  drafted,  and  which  had  been  in  force  for  a  long  time  on  certain  inter- 
national rivers.  They  could  not  have  been  ignorant  of  the  provisions  which  form 
part  of  international  public  law.  If  it  had  been  their  intention  to  introduce  innova- 
tions in  that  matter,  they  would  not  have  failed  to  state  their  intention  explicitly. 
1  maintain  therefore  that  the  terms  of  Article  332  of  the  Treaty  of  Peace  imply  that 
non-riparian  States  also  possess  the  right  of  carrying  on  cabotage  on  waterways.  To 
confirm  this  we  need  only  compare  the  text  of  this  article  with  that  of  the  corresponding 
provision  in  the  Treaty  of  Paris  of  1856. 

The  navigation  of  the  Danube  cannot  be  subjected  to  any  impediment  or  charge  not 
expressly  provided  for  by  the  Stipulations  contained  in  the  following  Articles...  With 
the  exception  of  such  Regulations,  no  obstacle  whatever  shall  be  opposed  to  Free  Navi- 
ijation. 
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That  is  the  text  of  I  lie  Treaty  «if  Paris.  How  has  it  l)eeii  interpreted?  We  need 
not  quibble  as  to  the  meaning  of  the  text.  We  are  faced  by  a  question  upon  which 
judgment  has  already  been  passed.  It  is  in  virtue  of  this  text  that  for  nearly  seventy 
years  river  cabotage  has  been  freely  carried  on  on  the  Danube.  What  does  Article  332 
of  the  Treaty  of  Peace  say? 

On  waterways  declared  to  be  international...  nationals,  property  and  flags  of  all  Powers 
shall  be  treated  on  a  footing  of  perfect  equality,  no  distinction  being  made  to  the  detriment 
of  the  nationals,  property,  or  flag  of  any  Power  iietween  them  and  the  nationals,  etc...  of  the 
riparian  State  itself,  etc. 

The  inference,  the  consequence  to  be  drawn  from  a  comparison  of  these  two  texts 
is  absolutely  simple.  Which  is  the  more  explicit,  wider,  the  more  comprehensive, 
that  of  the  Treaty  of  Paris  of  ISfiG  or  that  of  the  Treaty  of  Peace?  Undoubtedly, 
the  latter.  The  right  of  carryingoncafto^agc  was  deduced  from  the  terms  of  the  Treaty 
of  Paris,  and  cabotage  was  instituted  on  the  Danube  and  has  been  carried  on  there 
ever  since.  We  cannot  claim  lliat  what  has  resulted  from  the  lesser  cannot  result 
from  the  greater. 

Article  23  of  the  Covenant  and  the  corresponding  articles  of  the  Treaties  of  Peace 
constitute  the  charter  of  our  Conference.  Any  provision  which  contravened  the 
principles  and  guiding  lines  laid  down  in  it  would,  so  to  speak,  be  anti-constit\itional. 
Why?  More  than  once  in  the  course  of  our  discussion — only  yesterday,  in  fact,  when 
the  rules  of  procedure  of  the  Conference  were  discussed — we  had  to  refrain  from 
taking  decisions,  althougii  most  of  the  delegates  considered  them  wise  and  timely, 
because  it  had  been  pointed  out  that  these  provisions  would  contravene  such  and  such 
provisions  adopted  by  the  Geneva  Assembly  or  the  Council  of  the  League  of  Nations; 
and  do  you  wish  us  to  adopt  resolutions  contravening  provisions  of  an  even  higher 
authority, — the  Covenant  of  the  League  of  Nations  and  the  Treaties  of  Peace?  The 
Greek  Delegation  for  its  part  considered  it  unnecessary  to  make  a  profession  of  faith 
at  the  beginning  of  our  meeting,  to  make  a  display  of  liberalism  and  of  the  spirit  of 
humanitarian  solidarity  in  this  Amphictyonic  Council.  We  preferred  to  prove  this 
by  our  action  alone  in  the  course  of  the  various  debates.  1  appeal  to  all  the  Members 
of  the  Conference;  whether  the  question  before  the  meeting  affects  our  own  individual 
interest  or  whether  it  only  concerns  us  from  a  general  point  of  view,  as  a  Member  of 
the  Conference  and  not  as  an  individual  State  (as,  for  example,  questions  regarding 
colonies,  of  which  Greece  does  not  possess  any),  the  Greek  Delegation  has  always  sided 
wlih  the  more  liberal  view.  Even  when  theabsenceof  any  particular  interest  rendered 
us,  so  to  speak,  less  competent  to  probe  into  the  questions  brought  up  for  consideration, 
our  Delegation  had  a  sure  criterion  to  guide  its  vote, — we  askedourselveson  what  side 
was  there  more  freedom,  greater  equality  of  treatment,  and  we  resolutely  ranged 
ourselves  on  that  side.  We  can  therefore  arm  ourselves  with  the  authority  lent  to 
us  by  the  line  of  conduct  which  we  marked  out,  and  which  we  have  always  followed, 
in  order  to  claim  the  application  of  the  same  principle  in  matters  which  do  alTect  our 
own  interests. 

M.  AVRAMOVITCH  (Serb-Croat-Slovene  State;  speaking  in  French).  —   1  thought 
that  the  Japanese  Delegation  proposed  to  add  the  following  words  as  a  second  para- 
'  gra|ili  to  this  article  : 

The  words  local  transport  in  the  preceding  paragraph  signify  transport  other  than  imports, 
exports  or  trafTic  in  transit,  with  or  without  transhipment  from  one  vessel  to  another,  with 
or  without  unloading  on  to  a  quay,  with  or  without  warehousing  en  route. 

1  should  have  accepted  this  amendment,  but  1  cannot  accept  the  complete  omission 
of  the  article  as  the  Japanese  Delegate  has  proposed.  Having  made  this  statement, 
1  reserve  the  right  to  speak  later. 

M.  WINIARSKI  (Poland;  speaking  in  French).  —  As  the  Polish  Delegate  had 
proposed  an  amendment  to  Article  16,  would  this  not  be  the  time  for  some  explana- 
tions to  be  given  on  this  subject?  Our  amendment  has  the  effect  of  giving  to  Article  16 
a  meaning  radically  ojjposed  to  that  of  the  Japanese  proposal. 
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Till'  |)resent  Convention  must  not  be  regarded  as  in  any  way  affecting  the  right  of  reserv- 
ing; ill  favour  of  its  own  or  any  otiier  flag,  the  carrying  out  of  the  local  transport  of  passengers 
and  goods  between  ports  situated  under  the  sovereignty  or  authority  of  one  and  the  same 
State. 

.Similarly,  agreements  participated  in  by  a  part  only  of  the  riparian  States  situated  on  one 
and  the  same  waterway  recognised  as  of  international  concern,  may  be  concluded  with  the 
object  of  reserving  for  the  flags  of  these  States  the  right  to  carry  out  the  local  transport  of 
passengers  and  goods  between  ports  situated  on  this  waterway  and  under  the  sovereignty 
or  authority  of  these  States. 

M.  WINIARSKI  (Poland;  speaking  in  French).  —  I  should  like  to  have  the  oppor- 
hniily  of  making  a  few  observations,  so  that  the  Committee  may  have  before  them 
biiih  aspects  of  the  problem.  I  do  not  intend  to  treat  this  question  fundamentally, 
lull  1  ;;hould  like  to  say  a  few  words  in  explanation  of  my  amendment.  The  view 
which  1  maintain  is  the  exact  opposite  of  that  of  the  Japanese  Delegation. 

The  Polish  proposal  consists  of  two  parts,  the  first  of  which  adds  greater  precision 
to  the  text  of  Article  16  of  the  Green  Book.  If  1  understand  aright  a  shade  of  meaning 
in  the  French  language,  the  word  visant  (afl'ect)  seems  to  me  to  perpetuate  the  existing 
conditions  in  regard  to  petit  cabotage.  I  refer  to  the  Green  Hunk  for  the  explanation 
of  this  text.  In  the  Commission  of  Enquiry  in  Paris,  we  were  not  entirely  agreed  as 
lo  the  principle  of  eliminating  commercial  questions  from  the  problem  of  navigation. 
But  if  1  am  not  mistaken,  we  have  been  unanimous,  from  the  very  beginning  of  this 
discussion,  in  considering  the  commercial  question  as  quite  distinct  from  questions  of 
navigation.  1  interpret  the  word  ('wa«i  as  follows: — wherever  pre-war  custom  or  conven- 
tions did  not  permit  riparian  States  to  carry  on  petit  cabotage,  no  change  must  be  made. 
According  to  our  proposal,  all  riparian  States  will  be  granted  the  right  lo  reserve  petit 
cabotage,  evea  on  international  rivers,  on  which  pre-war  custom  or  conventions  did 
not  permit  such  reservation.  We  also  propose  the  addition  of  the  words  in  favour 
of  its  own  or  any  other  flag.  1  think  that  the  text  of  the  Green  Book  must  be  under- 
stood in  the  same  sense,  but  we  considered  it  desirable  to  make  the  text  more  precise. 

The  second  part  of  our  amendment  has  been  drafted  on  the  same  lines.  The  text 
which  we  propose  is  as  follows  :  — 

Similarly,  agreements  participated  in  by  a  part  only  of  the  riparian  .States  situated  on  one 
and  the  same  waterway  recognised  as  of  international  interest,  may  be  concluded  with  the 
object  of  reserving  for  the  flags  of  these  States  the  right  to  carry  out  the  local  transport  of 
passengers  and  goods  between  ports  situated  on  this  waterway  and  under  the  sovereignty  or 
authority  of  these  States. 

Let  us  take  as  an  example  an  international  river  which  has  several  riparian  States. 
If  a  State  can  reserve  local  transport  traffic  between  its  own  ports,  either  for  its  own 
flag  or  for  any  other,  it  is  quite  natural  that  two  riparian  States  may  agree  to  reserve 
for  their  own  flags  local  transport  trailic  between  their  ports.  This  question,  1  must 
admit,  is  to  a  certain  extent  connected  with  the  question  of  Article  4.  One  may 
regard  it  as  providing  for  an  extension  of  petit  cabotage  or  we  may  regard  it  as  a  special 
case  arising  out  of  the  general  case  provided  for  in  Article  4.  This  is  the  purport  of 
the  proposal  made  to  you  by  the  Polish  Delegation.  I  repeat  that  I  reserve  the  right 
to  speak  again  in  the  debate,—  perhaps  to-morrow.  We  wished  to  draw  a  clear  dis- 
tinction between  commercial  operations  such  as  local  transport,  and  freedom  of  navi- 
gation. 

M.  ALVAREZ  (Chile;  speaking  in  French).  —  I  should  like  to  reply  to  two  of  the 
points  in  the  speech  of  the  Delegate  of  Greece,  first  of  all  in  regard  to  the  rights  of 
cabotage.  The  Greek  Delegate  maintains  that  freedom  of  navigation  is  an  inter- 
national principle,  and  that  in  virtue  of  this  principle  the  right  of  reserving  cabotage 
should  not  exist. 

M.  SCASSI  (Greece;  speaking  in  French).  —  We  consider  that,  in  accordance  with 
a  universally  recognised  principle  of  international  law,  cabotage  must  not  and  should 
not  be  reserved  for  a  riparian  State. 
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M.  ALVAREZ  (Chile;  speaking  in  French).  --  Tlie  principle  put  forward  by  the 
Delegate  of  Greece  has  never  been  admitted  in  America.  During  the  nineteenth 
century  the  Stales  of  America  always  reserved  this  light  of  cabotage.  I  do  not  think- 
that  these  States  would  be  disposed  to  abandon  any  part  of  their  rights  of  cabotage 
for  the  sake  of  |)rinciples  of  freedom.  Owing  to  our  geographical  situation,  the  question 
is  vital  for  us.  I  do  not  think  I  need  insist  further  on  this  subject,  but  if  there  arc 
any  representatives  of  Latin  America  here  who  do  not  think  as  I  do,  I  should  be  very 
glad  to  hear  their  views.  I  now  pass  to  the  second  point  which  I  propose  to  consider. 
The  Delegate  of  Greece  states  that  I  maintained  that  international  law  knows  no 
acquired  rights.  That  is  true;  I  did  state  it,  but  I  also  reserved  the  right  to  explain 
myself,  and  I  now  pro|)ose  to  do  so  as  briefly  as  possible. 

I  must  tell  you  for  what  purpose  I  made  this  declaration  and  its  significance.  If 
we  tiirn  to  constitutional  law,  we  find  that  when  an  organisation  is  created,  when  the 
powers  of  the  State,  of  the  Government,  of  the  provinces  of  the  communes  are  deter- 
mined, when  it  is  decided  that  Parliament  shall  consist  of  two  Chambers,  this  orga- 
nisation is  not  immutable.  The  Constitution  may  introduce  changes,  and  no-one 
has  the  power  of  opposing  it  in  the  name  of  alleged  acquired  rights.  Let  us  suppose, 
for  example,  that  to-morrow  a  country  wishes  to  abolish  one  of  its  two  Chambers. 
Could  it  be  argued  that  because  its  political  organisation  had  hitherto  included  two 
Chambers,  the  dual  principle  must  be  retained?  Of  course  not.  A  country  is  sove- 
reign, and  when  it  considers  that  a  new  political  organisation  is  required,  it  adopts  it, 
and  no-one  has  the  right  to  prevent  it.  And  what  I  have  stated  of  constitutional  law 
applies  with  still  greater  force  to  international  law.  Can  we  possibly  admit  that  States 
which  are  constantly  striving  to  achieve  progress  in  the  principles  of  freedom  and 
equality,  which  are  necessary  for  their  social  co-existence,  are  opposed  to  any  change 
in  the  international  organisation  on  the  pretext  that  they  have  acquired  historic 
rights?  Of  course  not.  The  Delegate  of  Greece  claimed  that  if  in  the  future  com- 
plete freedom  of  navigation  were  declared  on  any  river,  the  riparian  States  might  say 
that  this  freedom  of  navigation  could  not  affect  their  rights,  and  that  they  had  acquired 
rights  on  the  river.     I  maintain  in  reply  that  this  claim  is  unacceptable. 

Again,  let  us  suppose  that  by  a  new  principle  of  international  law  it  had  been  laid 
down  that  freedom  of  navigation  no  longer  existed  on  international  rivers;  would  third 
parties  be  allowed  to  claim  the  right  of  free  navigation  on  those  rivers,  on  the  pretext 
that  they  possessed  acquired  rights?  Assuredly  not.  There  are  no  acquired  rights, 
even  for  States  whose  nationals  may  have  navigated  on  such  and  such  a  river  for 
centuries.  According  to  the  principles  of  international  law,  when  a  river  is  once  closed, 
there  are  no  acquired  rights.  It  is,  I  repeat,  in  this  sense  only  that  in  constitutional 
and  international  law  there  are  no  acquired  rights. 

M.  SCASSl  (Greece;  speaking  in  French).  —  My  remarks  have  been  misunderstand. 
I  never  maintained  that  it  was  only  in  international  law  that  the  principle  of  freedom 
of  river  navigation  was  universally  recognised.  My  claim  was  that  in  virtue  of  certain 
treaties  the  right  has  been  proclaimed  to  carry  on  cabotage  freely  on  certain  rivers, 
and  that  these  treaties  will  henceforth  form  part  of  public  international  law. 

As  regards  acquired  rights,  which  are  disputed  in  theory  by  M.  Alvarez,  1  think  there 
is  a  misunderstanding.  I  said  that  acquired  rights  must  he  respected.  I  did  not  claim 
that  nothing  in  these  acquired  rights  co\dd  be  changed.  I  argued  from  this  that 
acquired  rights  siiould  not  be  trampled  under  fool.  In  actual  internal  legislation  it 
is  a  rule  that  laws  must  as  far  as  possible  respect  acquired  rights. 

M.  ALVAREZ  (Chile;  speaking  in  French).  —  Not  in  international  law. 

M.  SCASSl  (Greece;  speaking  in  French).  -  In  internal  legislation  there  is  also 
another  principle,— laws  must  not  be  retrospective.  There  are,  however,  exceptional 
cases  in  which  the  law  is  retrospective  and  others  in  \\hich  acquired  rights  may  be 
infringed;  but  as  a  general  r\ilc  they  must  be  respected.  What  is  the  reason  foi  this 
principle,  which  is  universally  admitted  in  private  law?  It  satisfies  a  sentiment  of 
elementarv  justice.  Does  not  this  sentiment  also  exist  in  interiuitional  law?  Should 
not  international  law  take  the  same  considerations  into  account? 


—     208     — 

M.  MONTARRO^OS  (Bray.il;  speakintr  in  Freprb).  —  1  do  not  intend  to  ontor 
into  a  scienlitii-  discussion,  as  tho  jin'ists  liavc  done.  My  aim  is  a  inurli  siniplpr  one. 
1  visi)  liist  of  all  to  know  what  is  cabotage.  I  stiould  also  like  to  point  out  that  the 
present  discussion  has  become  somewhat  lively  on  account  of  the  confusion  produced 
bv  this  word.  1  will  not  return  to  the  discussion  which  took  place  when  the  Green 
Book  was  drafted.  You  all  know  the  dilferent  intei[irctations  which  have  been  given 
to  the  words  petit  cabotage  and  grand  cabotage.  In  the  end  cabotage  remained  unde- 
fined, and  it  is  for  this  very  reason  that  we  appear  to  be  involved  in  the  maze  of  a 
discussion  which  has  no  outlet. 

The  principle  of  freedom,  the  Covenant  and  the  Treaty  of  Versailles,  have  been 
invoked  to  prove  that  the  right  of  preserving  cabotage  should  not  be  maintained,  but 
!  pro|)ose  to  invoke  all  tiiese  principles  to  prove  that  it  should.  In  the  hrst  place 
let  IIS  come  to  an  understanding  on  the  question  of  navigation.  Navigation  must  be 
regarded  from  the  geographical  and  also  from  the  commercial  point  of  view.  From 
the  geographical  point  of  view  it  may  be  divided  into  two  classes,  maritime  and  inland. 
Navigation  on  lakes  is  included  under  inland  navigation.  From  the  commercial  point 
of  view  navigation  serves  twoobjects,^ — thereis  international  navigation,  for  the  pur|)ose 
of  carrying  on  commerce  between  different  countries,  and  navigation  within  the  limits 
of  any  one  country.  According  to  generally  accepted  ideas,  cabotage  means  com- 
mercial transport  between  the  ports  of  one  and  the  same  country.  International 
navigation  is  commercial  transport  between  the  ports  of  one  country  and  those  of 
another.  That  is  a  clearly  defined  distinction.  What  are  we  seeking  here?  Freedom 
lor  international  navigation.  We  are  opening  international  navigable  waterways  to 
the  shipping  of  all  countries.  A  vessel  leaves  .lapan,  for  example,  en  route  for  England. 
It  is  free  to  bring  its  goods  and  unload  at  port  \,  port  B  or  port  C  in  Brazil,  but 
according  to  the  constitutional  law  of  Brazil  it  is  not  free  to  transport  goods  from,  port 
A  to  port  B  or  poet  C.  On  the  other  hand,  it  may  lade  goods  from  one  of  these  ports 
and  carry  them  to  England.  That  is  what  is  called  freedom  of  navigation,  freedom 
of  commerce  between  nations. 

What  is  our  present  object?  To  throw  open  internal  commerce  to  all'.'  What 
we  propose  does  not  afTect  freedom  of  navigation,  but  actually  opens  to  all  flags  com- 
merce between  the  ports  of  the  same  country.  It  may  well  be  imagined  that  any 
country  which  wishes  to  do  so  would  do  so,  but  it  cannot  be  compelled.  If  it  does  not, 
does  the  question  of  freedom  come  into  play?  In  no  w'ay.  You  are  quite  free  in 
your  own  home  to  reserve  certain  things  for  yourselves.  You  open  your  house  to 
everybody,  you  allow  people  to  carry  in  or  take  away  whatever  they  like,  but  you 
reserve  the  right  to  transport  such  and  such  a  thing  which  belongs  to  yim  from  one 
room  to  another. 

I  should  like  to  make  my  definition  still  more  precise  and  say  that  petit  cabotage 
is  one  thing  and  grand  cabotage  another.  In  universally  recognised  treaties,  in  te.xts 
which  have  been  published  and  wliich  are  considered  sacrosanct,  what  we  call  grand 
cabotage  is  a  totally  different  thing  from  what  you  call  petit  cabotage  and  i>ice  versa. 
For  example,  according  to  constitutional  Brazilian  law,  grand  cabotage  is  trade  between 
the  ports  of  the  various  Brazilian  States  within  the  limits  of  the  country.  .\s  you 
know,  Brazil  is  a  federation  of  20  States.  Petit  cabotage  is  trade  carried  on  between 
ports  situated  within  any  one  State.  This  theory  is  modified  by  certain  small  details, 
but  I  will  not  enter  into  these;  I  will  ask  you  to  reineinber  this  general  idea.  According 
to  Brazilian  constitution,  cabotage  is  reserved  for  the  Brazilian  flag,  and  Brazil  cannot 
accept  any  Convention  which  would  throw  open  trade  between  its  ports  to  all  flags. 

1  have  shown  you  that  freedom  of  navigation  has  nothing  to  do  with  freedom  of 
internal  trade.  There  is  yet  another  argument.  I  know  of  no  part  of  international 
law  which  says  that  right  to  the  free  exercise  of  this  internal  trade  is  proclaimed 
by  international  Unv.  What  I  know  is  that  tlie  Treaty  of  Versailles  and  the  Covenant 
of  Versailles  in  no  way  authorise  the  idea  of  abolishing  the  reservation  of  cabotage. 
Brazil  is  one  ctf  the  signatory  Powers  both  of  theTreaty  and  of  theCo\enant.  Accord- 
ing to  her  constitution,  as  I  have  said,  cabotage  is  reserved  for  the  Brazilian  flag, 
but  how  could  Brazil  have  signed  the  Treaty  of  Versailles  if  it  had  implied  revolu- 
tionising her  constitution?  I  wish  to  urge  this  point  strongly;  Brazil  will  refuse  to 
sign  a  Convention  in  which  cabotage  is  open  to  all  flags.     Brazil  i-emains  faithful  to 
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the  Treaty  of  Versailles,  to  her  constitution  and  to  Iho  princiiilc  of  freedom  of  inter- 
national navigation,  on  condition  that  inland  navigation  docs  not  enter  into  the  ques- 
tion. 

M.  SEELIGER  (Germany;  speaking  in  French).  —  Allow  me  to  add  a  few  obser- 
vations to  the  very  interesting  ones  which  the  BraziUan  Delegate  has  put  before  us. 

In  international  law,  by  cabotage  is  understood  the  transport  of  goods  or  passengers 
from  one  port  in  a  country  to  another  port  in  the  same  country.  Affording  to  Euro- 
pean international  law  petit  cabotage  is  spoken  of  when  it  is  a  question  of  ports  situated 
on  the  same  sea,  and  grand  cabotage  when  the  ports  are  situated  on  different  seas. 
Maritime  transport  from  Bordeaux  to  Marseilles  is  g/y/nr/ rrtftrt/rt»('.  frou)  Bordeaux  to 
Nantes  or  to  Le  Havre  is  petit  cabotage. 

M.  MOiNTARROYOS  (Brazil;  speaking  in  French).  —  That  is,  witliin  (he  limits 
of  the  coimtry. 

M.  SEELIGER  (Germany;  speaking  in  French).  —  Consequently,  in  European 
international  law,  the  word  cabotage  is  only  apj)lied  to  maritime  navigation,  and  we 
may  therefore  clearly  say  that  it  is  a  rule  of  international  law  that  nations  have  had 
the  right  to  reserve  this  cabotage.  France  reserved  it  by  a  law  of  179.5,  and  other 
nations  have  reserved  it  also.  Germany  has  also  reserved  it,  but  within  very  strict 
limits;  she  has  granted  it  to  all  who  have  granted  it  to  her,  particularly  to  the  Nether- 
lands. Our  view  indeed  is  that  it  should  be  possible  to  carry  on  cabotage  everywhere. 
I  cannot  admit  that  this  form  of  navigation  should  l)e  reserved  for  nationals;  if  ports 
are  o))ened  tliere  should  be  the  right  to  forwaitl  goods  and  convey  j)asseugers  to  any 
destination  whatever.  In  any  case  Germany  allows  the  rigjit  to  carry  on  cabotage 
to  all  nations  wliicli  have  granted  her  the  same  right  in  commercial  treaties. 

The  cabotage  question  witli  which  we  are  dealing  here  is  quite  difterent.  It  is  not 
cabotage  properly  so-called,  and  1  am  glad  that  in  the  Draft  Convention  we  do  not 
speak  oi  cabotage,  Imt  of  local  transport  between  the  ports  of  one  and  the  same  country 
or  between  the  jiorts  of  different  countries. 

M.  SCASSI  (Greece;  speaking  in  l^'reinh).  —  We  are  in  agreement.  1  use  the  word 
cabotage  for  the  sake  of  convenience. 

M.  SEELIGI'>R  (Germany;  speaking  iu  French).  —  As  regards  cabotage  on  rivers, 
our  0]iinion  may  be  different,  but  as  regards  the  high  sea,  our  conception  has  always 
been  I  hat  cabafa^c  should  lie  free. 

M.  \l(  ).\  TAUliOYOS  (Brazil;  speaking  in  French).  —  That  is  one  view. 

M.  HOSrii'"  (speaking  in  French).  —  In  order  to  render  the  debate  clearer  I  should 
like  to  conlirm  what  M.  Seeliger  has  said.  It  is  inaccurate  to  speak  of  cabotage  in 
connectifni  with  the  question  with  which  we  are  dealing.  We  are  dealing  with  the 
reservation  of  transport  traffic  between  ports  situated  on  an  international  waterway 
and  within  the  limits  of  one  and  the  same  State,  or  of  several  riparian  Slates  on  the 
same  waterway.  This  is  not  cabotage.  In  French  the  word  cabotage  is  only  applied 
to  inai'itinn^  navigation. 

M.  S(;.\SSI  (Greece;  speaking  in  F'reinh).  —  As  I  have  said,  it  was  only  because 
it  was  a  convenient  word  that  I  used  the  term  cabotage.  I  am  perfectly  aware  of  the 
fact  I  hilt  Ihi^  word  is  only  used  in  Fi'cnch  for  maritime  navigation  and  that  we  should 

sav  lariil  Iranspiirl. 

M.  IU)SrilO  (speakiug  in  French).  •  I  will  leave  aside  the  te.Kt  of  Article  'i.  whii  h 
is  iiol  of  general  interest; — it  refers  ordy  to  quite  exceptional  cases.  1  now 
couu!  to  .Vrticle  16,  which  deals  with  local  traiis|iort  between  ports  situated  on  inter- 
national waterways  within  the  limits  of  the  territory  of  one  and  the  same  State.  As 
the  Delegate  of  Greece  has  said,  it  is  undeniable  that  the  whole  li'adition  of  European 
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law  tends  towards  absolute  freedom  for  lo(  al  Iransjiorl.  This  tradition  was  afTirmed 
in  the  first  place  in  the  Treaty  of  Vienna;  is  was  developed  at  Paris  in  1856  and  cul- 
minated in  the  Treaty  of  Berlin,  bv  which  Europe  extended  to  vast  domains  in  Africa 
her  conception  of  absolute  freedom  of  navigation  on  international  waterways.  This 
is  the  European  theory,  which  I  think  has  never  varied.  We  see  that  the  American 
theory  is  in  sharp  contrast  with  this  European  one.  We  have  seen  in  a  concrete 
instance  a  definition  of  these  ideas,  to  which  Professor  Alvarez,  with  his  talent  and 
eminent  authority,  drew  our  attention  at  the  very  outset  of  our  work. 

Our  task  must  therefore  be  to  find  a  solution  in  the  direction  which  he  himself 
has  indicated.  This  is  the  occasion,  if  ever,  to  decide  to  refer  the  question  to  the 
Sub-Committee  on  Articles  1  and  9.  Besides,  this  Sub-Committee,  whose  labours 
are  now  well  under  way,  cannot  possibly  come  to  a  decision  if  you  do  not  furnish  it 
with  the  means  of  proposing  general  solutions  for  questions  to  which  the  distinction 
which  it  has  been  called  upon  to  examine,  may  be  applied. 

M.  PERIETZEANO  (Roumania;  speaking  in  French).  —  It  is  a  fundamental 
question. 

M.  HOSTIE  (speaking  in  French).  —  It  is  indeed  a  fundamental  question,  like 
that  of  Articles  J  and  9.  But  this  Sub-Committee  is  not  a  drafting  committee, — its 
task  is  to  examine  a  number  of  closely-connected  questions,  and  to  offer  you  a 
solution. 

The  CHAIRMAN  (speaking  in  French).  —  M.  Hostie's  proposal  has  the  disad- 
vantage that  it  cuts  short  the  discussion  before  it  has  been  pressed  to  its  utmost  limits, 
but  nevertheless  I  am  of  opinion  that  it  should  be  accepted.  The  Committee  has 
specially  appointed  a  Sub-Committee  to  examine  very  carefully  the  fundamental 
articles  1  and  9.  Wisdom  now  bids  us  also  refer  the  question  under  discussion  to  this 
Sub-Committee,  which,  with  a  profound  sense  of  its  great  responsibility,  will  consider 
this  question  together  with  those  whicii  have  already  been  submitted  to  it,  and  which 
are  akin  to  it. 

M.  AVRAMOVITCH  (Serb-Croat-Slovene  State;  speaking  in  French).  —  I  should 
like  to  point  out  that  this  question  is  a  very  important  one  and  that  all  of  us  have  not 
expressed  our  opinions.  We  know  how  precious  time  is;  we  appreciate  the  wisdom 
of  the  Chairman,  but  we  would  beg  him  to  postpone  the  discussion  until  tomorrow, 
in  order  that  the  subject  may  be  dealt  with  thoroughly.  When  the  discussion  has 
been  completed,  we  will  not  oppose  a  reference  to  a  sub-committee,  to  which,  moreover, 
I  should  like  several  persons  to  be  added.  I  propose  that  the  general  discussion  be 
continued  before  the  matter  is  referred  to  the  Sub-Committee,  in  order  that  the  latter 
may  be  in  possession  of  all  our  views. 

Mr.  H.  0.  MANCE  (Great  Britain).  —  Allow  me  to  suggest  a  compromise  which 
I  hope  will  have  the  support  of  M.  Avramovitch.  I  propose  that  the  general  discus- 
sion be  adjourned  until  tomorrow,  but  that,  before  the  discussion  is  resumed,  the 
Sub-Committee,  if  it  considers  it  desirable  in  order  to  hasten  its  decision  with  regard 
to  the  definition,  may  exchange  views  on  the  subject.  Later,  if  after  the  general 
discussion  we  have  not  arrived  at  an  understanding  here,  we  may  refer  the  question 
to  a  sub-committee. 

M.  AVRAMOVITCH  (Serb-Croat-Slovene  State;  speaking  in  French).  -  In  spite 
of  my  desire  for  conciliation  I  cannot  accept  General  Mance's  proposal.  I  cannot 
allow  my  right  of  discussion  to  depend  on  the  Nvishes  of  a  sub-committee. 

M.  ALVAREZ  (Chile;  speaking  in  French).  —  You  can  discuss  here  later. 

M.  AVRAAiOVTTCH  (Serb-Croat-Slovene  State;  speaking  in  French).  —  I  am 
perfectly  aware  of  the  fact  that  I  can  discuss  the  matter  here,  and  even  at  a  plenary 


—     211 

iiH'cling.     [Jut  I  do  not  sec  wliy  Ihr  (jucslioii  should  be  referred  lo  a  sub-coininiltee 
before  all  opinions  have  been  expressed. 

M.  PLANAS  SUAREZ  (Venezuela;  speaking  in  French).  —  After  having  heard 
my  eminent  oolleagues  from  Chile  and  Brazil  oh  the  subject  of  what  we  call  cabotage 
and  distributive  commerce.  1  should  like  to  state  that  Venezuela  has  reserved  cabo- 
tage for  the  national  flag,  and  that  therefore  I  caiuiot  accept  anything  contrary  to  the 
express  provisions  of  the  laws  of  my  country.  However,  on  behalf  of  the  Venezuelan 
Delegation,  I  wish  to  state  that  I  support  what  my  colleague  from  Chile  has  said. 

M.  DETOEUF  (France;  speaking  in  French).  —  1  support  M.  Avramovitch's  pro- 
posal. It  seems  to  me  essential  that  all  of  us  should  have  the  time  to  express  our 
opinions  to  the  Committee  before  the  Sub-Committee  begins  to  study  the  question. 
The  Sub-Conunittee  is  quite  in  a  position  to  consider  this  question  thoroughly,  because, 
as  M.  Hostie  has  said,  the  latter  is  intimately  bound  up  with  all  the  questions  that 
have  been  submitted  to  this  Sub-Committee,  but  it  cannot  do  any  useful  work  uritil 
it  has  learnt  the  opinion  of  the  Committee  and  knows  the  arguments  submitted  on 
both  sides.  I  therefore  propose  that  the  question  be  placed  on  the  agenda  tor  the 
next  meeting,  on  the  understanding  that  it  will  be  referred  to  the  Sub-Committee  when 
the  opinions  of  all  have  been  expressed. 

M.  SCASSI  (Greece;  speaking  in  French).  —  I  am  not  opposed  to  referring  of  the 
matter  to  a  sub-committee,  but  I  think  with  M.  Avramovitch  that  all  views  should 
first  be  expressed. 

The  CHAIRMAN  (speaking  in  French).  -  The  discussion  will  be  continued 
tomorrow. 

The  meeting  adjourned  at  8  p.m. 


TENTH  MEETING   OF  THE  COMMITTEE 


ON 


NAVIGABLE  WATERWAYS 

(Friday,  April  8th,  1921,  at  4  p.m.) 


DISCUSSION    OF   ARTICLE    16   (CONTD.)  —   REPORT   OF   SUB-COMMITTEE   ON    ARTICLE    14    — 
POSTPONEMENT   OF    DISCUSSION    OF   PREAMBLE. 

The  meeting  opened  with  M.  Adatci,  Vice-President  of  the  Conference,  in  the  Chair. 


DISCUSSION  OF  ARTICLE  16  (Contd.) 

M.  PIERRARD  (Belgium;  speaking  in  French).  —  At  the  end  of  yesterday's 
meeting  the  excellent  proposal  was  made  that  Articles  4  and  16  should  be  referred 
for  consideration  to  the  Committee  which  is  already  examining  Articles  1  and  9  and 
others.  Yesterday's  discussion  was  li^'ely  at  times;  speeches  were  made  of  a  warmth 
hitherto  unusual  in  this  assembly,  and  the  applause  with  which  they  were  greeted  on 
both  sides  showed  how  high  feeling  was  running  in  the  Committee.  The  application 
of  the  principle  of  reference  to  a  sub-Committee  would  have  been  desirable,  as  it  has 
hitherto  produced  tangible  results  for  the  other  articles  which  we  have  discussed. 
It  was  suggested  that  the  question  should  be  brought  up  again  in-  the  General  Con- 
ference, in  order  that  each  Delegate  might  express  his  views, — in  order  that  each 
should,  as  it  were,  search  his  conscience  in  public.  It  is  for  this  reason  that  I  am 
speaking  now. 

I  think  that  the  Conference  has  arrived  at  a  dangerous  turn  of  the  road.  The 
situation  is  serious.  We  see  two  tendencies  taking  shape, — we  perceive  them  at  e\ery 
step  of  our  labours.  On  the  one  hand  there  is  the  tendency  of  certain  States  to  uphold 
more  liberal  ideas,  on  the  basis  of  their  idealist  conceptions.  On  the  other  hand  there 
is  the  tendency  of  States  which  uphold  less  liberal  ideas  and  which  place  in  the  fore- 
front the  defence  of  their  national  interests.  The  situation  is  serious,  because  during 
this  discussion  we  have  seen  ranged  under  the  banner  of  the  States  of  Latin  America 
certain  European  States  whose  interests  may  not  be  the  same  as  those  of  South  Amer- 
ica. I  wiU  not  enter  into  a  discussion  of  the  principles  enunciated  yesterday  by 
M.  Alvarez.  Layman  as  I  am  in  these  questions  of  law,  I  have  no  wish  to  venture 
into  the  thick  of  a  general  discussion  in  which  I  should  certainly  singe  my  wings.  1 
am  guided  only  by  my  common-sense,  and  1  hope  Professor  .A.lvarez  will  pardon  ii.e 
for  putting  before  hini  these  observations. 

We  have  spoken  of  public  law,  constitutional  law  aiul  international  law.  Vs 
regards  the  first  two,  in  constitutional  countries  Parliaments  make  and  unmake  laws 
and  constitutions,  but  we  are  not  concerned  with  them  here.  International  law,  on 
the  other  hand,  is  based  largely  on  international  usage,  and  further,  it  depends  on 
treaties  concluded  between  States.  Here  it  is  not  national  political  parties  which 
are  taking  part,  but  the  peoples  themselves.  .\t  this  moment  1  cannot,  without  some 
emotion,  help  drawing  the  attention  of  the  meeting  to  the  ditBculty  of  questions 
concerning  international  treaties. 

In  1914,  when  we  Belgians  made  a  stand — I  hope  you  will  pardon  this  digression — 
against  the  most  formidable  military  organisation  which  has  ever  existed  in  the  world, 
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and  when  Great  Britain  entered  the  war  on  our  side,  it  was  precisely  in  order  to 
secure  respect  lor  a  treaty  which  certain  persons  had  called  a  scrap  of  paper,  but  I 
have  no  wish  to  dwell  upon  these  (juestions.  Peace  to  our  dead!  Peace  to  our 
enemies  of  yesterday!  VVV  have  not  couio  here  to  call  up  the  past,  we  have  come 
here  to  prepare  the  work  of  peace — tlic  work  of  tlic  future. 

I  spoke  of  the  States  of  South  Auu>rica.  My  colleague  and  friend,  iM.  Montarroyos, 
made  one  statement  which  impressed  mo  very  considerably;  he  said  that  under  the 
constitution  of  his  country,  Brazil,  local  transport  was  reserved  for  nationals.  My 
knowledge  of  the  political  history  of  the  American  peoples  is  very  incomplete,  hut  1 
imagine  that  when  a  provision  of  this  kind  was  considered  worthy  to  be  inscribed 
in  the  constitution  of  a  country,  it  was  not  exclusively  a  question  of  economic  inter- 
ests, whicii  may  \'ary  according  to  lime  and  circumstances,  but  probably  of  weighty 
political  interests.  I  imagine  the  States  of  South  America  to  consist  of  immense 
territories,  certain  parts  of  which  have  not  yet  been  explored,  and  1  tell  myself  that 
if  these  States  authorise  foreigners  to  establish  navigation  services  within  their  terri- 
tories, these  foreigners  would  be  open  to  the  temptation  to  act  as  "conquistadores", 
because  all  the  States  of  America  were  created  as  a  result  of  conquests  in  past  centuries, 
and  perhaps  at  the  time  when  the  constitutions  were  drawn  up,  there  was  still  reason 
to  fear  foreign  incursion.  As  regards  European  States,  the  situation  does  not  appear 
to  be  the  same.  Here  economic  interests,  and  economic  interests  alone,  do  come  into 
play.  Is  this  Conference,  which  is  assembled  to  prepare  a  work  of  progress,  to  declare 
bluntly  that  it  will  not  take  a  step  forward  '•!  Will  those  delegates  who  defend  the 
principles  to  which  1  am  myself  opposed,  not  utter  a  single  word  in  order  to  afford  a 
glimpse  of  a  more  liberal  system  in  the  future? 

Allow  me  once  more  to  allude  to  my  country,  and  do  not  think  that  I  do  so  out  of 
vanity.  From  the  point  of  view  of  land  and  population,  Belgium  is  one  of  the  smallest 
States  represented  at  this  Conference.  Before  the  war,  she  had  reached  the  fifth 
place  among  the  econouiic  Powers  of  the  world.  1  say  this  with  pride,  but  I  say  it 
above  all  to  draw  the  attention  of  certain  States,  both  of  Latin  America  and  of  Europe, 
to  the  reasons  which  caused  this  economic  development  which  may  be  described  as 
prodigious.  Do  not  forget  that  whenever  a  monopoly  is  given  by  a  State  to  certain 
of  its  nationals — 'for  example,  a  monopoly  of  local  transport — the  advantages  of  this 
provision  do  not  accrue  to  the  country  itself,  considered  as  an  entity, — they  go  chiefly 
to  the  holders  of  the  monopoly.  When  the  transport  of  goods  from  one  point  in  a 
State  to  another  is  carried  on  only  under  the  flag  of  that  State,  universal  competition 
is  removed,  and  as  a  result,  much  higher  freight  rates  are  charged  than  those  which 
result  from  a  regime  of  free  competition.  Who  benefits  by  this  artificial  increase  of 
freight  rates?  The  shipowner  or  the  company  which  holds  the  monopoly.  Who 
suffers  by  it?  The  peoples  themselves,  who  have  to  pay  higher  prices  for  goods  than 
if  trade  were  perfectly  free.  Before  the  war,  Germany  possessed  the  greatest  length 
of  railways  in  Europe  in  comparison  with  her  superficial  area, — she  possessed  12  kilo- 
metres of  track  her  lUO  square  kilometres.  In  Belgium  we  possessed  22 — almost 
double — not  to  speak  of  numerous  waterways  which  we  possess  besides.  It  is  owing 
to  this  development  of  our  means  of  communication,  and  thanks  above  all  to  the  regime 
of  freedom  which  we  introduced  into  our  law  system,  that  we  have  progressed  so 
rapidly  in  the  path  of  civilisation,  and  in  that  of  commerce  and  industry.  I  beg, — 
I  will  not  say  my  opponents, — but  those  who  do  not  share  all  our  ideas  on  this  subject, 
to  reflect  on  this. 

I  will  not  dwell  further  on  this  point, —  1  know  how  precious  are  the  moments  of 
this  Conference,  but  1  ask  you  to  give  practical  proof  of  conciliation.  We  are  all 
obliged  to  make  concessions, — we  have  done  nothing  else  since  the  beginning  of  this 
Conference.  Let  us  then  try,  before  we  separate,  to  pass  a  convention  which  can  be 
accepted  by  all.  We  must  not,  as  a  result  of  irreducible  claims,  incur  the  risk  of  not 
obtaining  the  two-thirds  majority  which  is  necessary  for  the  final  vote.  From  the 
depth  of  my  heart,  I  beg  those  who  are  not  partisans  of  the  liberal  ideas  which  I  am 
championing  to  utter  one  word  whicli  will  allow  us  to  hope  that  in  the  future — in  a 
later  Convention  if  we  cannot  realise  it  m  this  one — we  shall  succeed  in  establishing 
a  more  liberal  regime.  Do  not  le  obdurate;  remember  that  humanity  must  not  march 
backwards,  but  forwards  in  the  path  of  progress. 
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M.  WINIARSKI  (Poland:  speaking  in  Kiviich).  Tin-  Delegate  of  Greece  spoke 
yeslerday  of  the  principles  of  European  law  as  regards  local  transport,  and  M.  Hostie 
showed  us  that  the  principles  of  public  law  in  America  are  radically  opposed  to  those 
of  European  public  law  on  this  subject.  Others,  more  competent  than  myself,  can 
make  the  necessary  corrections,  i)ut,  if  yon  will  allow  nie,  I  will  make  some  short 
observations  on  the  point. 

The  truth  is  this : — Either  European  public  law  is  similar  to  yVmerican  public  law, 
or,  if  it  contains  elements  which  are  opposed  to  it,  they  have  always  been  disputed. 
The  French  Revolution  decreed  that  navigation  and  the  right  of  passage  should  be 
free  on  the  Scheldt  for  riparian  States,  and  that  access  to  the  sea  should  be  free  for 
laud-locked  States.  The  Treaty  of  Paris  of  1814  is  silent  on  the  subject  of  local 
transport,  as  is  the  Treaty  of  Vienna  of  1815,  but  we  possess  evidence  which  enables 
us  to  place  a  definite  interpre!  ation  on  thai  silence. 

When  the  Delegate  of  Great  Britain  moved  the  withdrawal  of  the  amendment  of 
the  Delegate  of  Prussia,  Baron  Humboldt,  the  Commission  decided  to  retain  the  word- 
ing proposed  by  the  Prussian  Delegate.  This  is  noted  in  the  Minutes  (March  3rd, 
1815)  as  follows  :  — 

But  the  other  members  of  the  Commission  were  of  opinion  thai  the  amendment 
should  not  be  put  in,  as  the  text  of  Baron  Humboldt  did  not  appear  to  depart  from 
the  terms  of  the  Treaty  of  Paris,  the  sole  object  of  which  was  to  free  navigation  from 
the  hindrances  which  might  be  caused  by  a  dispute  between  riparian  States,  and  not 
to  give  any  subject  of  a  non-riparian  State  a  right  of  navigation  whicli  would  be  equal 
to  that  of  the  subjects  of  the  riparian  States  and  which  would  not  entail  any  reciprocity. 

Such  was  the  exact  position  adopted  by  the  Co.igress  of  Vienna  as  regards  rights 
of  non-riparians,  that  is  to  say,  rights  of  local  transport. 

Let  us  now  see  the  practical  effect  of  the  Treaty  of  Vienna.  This  is  of  great  impor- 
tance  for  us,  because  those  who  founded  this  practice  represented  the  living  tradition 
of  the  Congress  of  Vienna.  The  Elbe  Navigation  Act  of  June  23rd,  1821  reserved 
local  transport  for  nationals,  and  trai  sport  between  riparian  States  for  the  riparians 
themselves.  The  Weser  Navigation  Act  of  September  10th,  1823  reproduces  the 
same  terms.  1  need  not  speak  of  the  Rhine  in  this  place.  As  regards  the  Danube, 
freedom  to  carry  on  local  transport  was  authorised  for  the  maritime  sectors  of  that  river 
in  pursuance  of  various  treaties  with  Turkey;  hut  on  December  2nd,  1851,  a  treaty 
was  concluded  between  Austria  and  Bavaria  in  which  these  two  riparian  States  reserved 
local  transport  for  themselves.  The  Treaty  of  Paris  of  1856,  which  has  been  cited 
here  in  support  of  the  opposite  claim,  is  silent  on  the  subject  of  local  transport.  As 
this  Treaty  of  Paris  is  comparatively  recent,  allow  me  to  read  Article  15  :  — 

The  Act  of  the  Congress  of  Vienna  having  established  the  principles  intended  to  regulate 
the  Navigation  of  Rivers  whicli  separate  or  traverse  different  States,  the  Contracting  Powers 
stipulate  among  themselves  that  those  principles  shall  in  future  be  equally  applied  to  the 
Danube  and  its  Mouths.  They  declare  that  its  arrangement  henceforth  forms  a  part  of  the 
Public  Law  of  Europe,  and  take  it  under  their  Guarantee. 


In  1857,  in  execution  of  the  Treaty  of  Paris,  the  Delegates  of  the  riparian  States 
assembled  and  drcw  up  a  Navigation  Act,  Article  8  of  which  reserves  local  transport 
for  the  riparians  of  the  Danube.  The  signatory  Powers  of  the  Treaty  of  Paris  of  1856, 
who  had  only  to  take  note  of  this  Navigation  Act  concluded  by  the  riparians,  refused 
to  do  so,  because  the  Delegate  of  Great  Britain  opposed  the  reservation  of  local  trans- 
port, on  the  ground  that  this  reservation  was  contrary  to  Articles  15  and  16  of  the 
Treaty  of  Paris,  and  that  the  right  of  local  transport  could  not  be  abolished  wherever 
it  already  existed.  Under  the  terms  of  the  Annex  to  the  Treaty  of  London  of  1883, 
the  right  of  reserving  local  transport  was  abolished,  but,  as  you  are  aware,  all  the 
States  did  not  accede  to  this  treaty,  in  particular  Roumania,  who  was  opposed  to  the 
adoption  of  this  provision. 

What  was  said  yesterday  does  not  concord  with  actual  practice.  The  interpre- 
tation allowing  all  flags  to  carry  on  local  transport  has  been  disputed.  There  is  only 
one  treaty  which  proclaims  transport  to  be  open  to  every  nation, — the  Treaty  of  the 
Berlin  Conference  of  February  26th,   1885,  relating  ^o  the  Congo.     This  treaty  lays 
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down  that  all  flags  may  undertake  any  kind  of  transport  and  carry  on  hoth  coasting 
trade  and  river  transport.  This  is  the  only  explicit  general  provision  to  this  effect 
in  the  wiiolc  of  public  law.  1  think  therefore  that  it  would  be  at  least  dangerous  for 
us  to  try  here  to  contravene  the  principles  both  of  America  and  Europe. 

M.  HOSTIE  (speaking  in  French).  —  I  wish  to  reply  at  once  to  one  word  which 
M.  Winiarski  uttered.  I  do  not  wish  to  return  again  to  the  past  and  refute  his  histor- 
ical statement  in  detail,  but  there  is  a  solemn  act  of  quite  recent  dale  which  expressly 
confirms  European  law  in  this  matter, — the  Treaty  of  Peace  of  Versailles,  which  applies 
to  the  Rhine,  the  Elbe,  the  Oder,  the  Danube  and  their  tributaries — and  the  same 
applies  to  the  other  waterways  which  by  subsequent  treaties  have  been  given  the 
same  standing  as  these  rivers — a  regime  of  absolute  freedom,  without  expressing  any 
reservation  as  regards  local  transport,  except  for  temporary  provisions  which  are 
subject  to  revision  and  are  applicable  only  to  certain  particular  flags. 

M.  WINL\RSK1  (Poland;  speaking  in  French).  —  I  regret  that  M.  Hostie  persists 
in  raising  the  question  of  the  Treaty  of  Peace,  which  is  a  very  thorny  subject;  but  since 
it  has  been  mentioned,  I  must  explain  that  the  Treaty  of  Peace  establishes  unilateral 
obligations;  that  the  terms  which  establish  these  obligations  must  in  the  future  give 
place  to  the  general  convention  which  it  is  our  task  to  draw  up  here;  that  in  doing 
so  we  are  in  no  way  bound  by  the  provisions  of  the  Treaty  of  Peace,  and  that  if  it 
should  happen  that  this  convention  cannot  be  established,  these  unilateral  terms 
will  lapse;  they  cannot  be  retained  until  reciprocity  is  established. 

M.  HOSTIE  (speaking  in  French).  —  I  cannot  admit  that  interpretation  of  the 
Treaty  of  Peace.  Article  332  and  the  articles  which  follow  have  been  accepted  by 
all  the  signatory  States — Poland  amongst  them — as  intended  to  form  the  basis  of  the 
General  Convention  which  we  are  now  preparing. 

M.  PERIETZEANO  (Roumania;  speaking  in  French).  —  1  should  like  to  point 
out  that  in  this  important  question  we  find  two  parties, — the  liberal  party  and  the 
other,  which  has  not  been  given  a  name, — the  party  of  opposition.  I  would  say  rather 
that  there  is  a  liberal  party  and  also  a  party  which  defends  its  liberty,  in  your  \ievv, 
the  liberal  party  consists  of  those  who  wish  to  abolish  the  freedom  of  others,  and  we 
are  the  reactionary  party.  But  until  now  I  had  thought  that  the  liberal  party  was 
that  which  desired  the  maximum  of  freedom  for  all.  This  discussion  has  already  lasted 
for  two  days,  and  1  have  not  yet  grasped  the  grounds  on  which  the  right  in  question 
is  based.  We  have  spoken  of  acquired  rights,  of  treaties,  of  the  weal  of  humanity. 
One  alone  of  these  three  motives  would  suffice,  if  it  were  well-established.  Before 
discussing  them  in  turn  1  will  refer  to  our  task  here. 

Are  you  a  kind  of  tribunal  which  judges  between  the  rights  of  the  various  parties 
in  court?  Are  you  here  to  examine  documents,  treaties  and  any  other  instruments, 
in  order  to  ascertain  the  rights  of  some  parties  over  others?  If  you  are,  then  we 
must  have  someone  to  hear  us  and  give  a  casting  vote.  I  consider  that  this  Conference 
has  met  here  in  an  endeavour  to  discover  the  best  system  to  ensure  the  welfare  of  the 
peoples.  You  are  called  upon  to  determine  exactly  where  the  wall  is  to  be  erected 
which  divides  the  freedom  of  each  from  that  of  his  neighbour.  The  term  freedom 
has,  as  you  know,  a  very  wide  meaning,  and  is  often  used  to  cloak  tyranny.  At  bottoni 
it  n.eans  simply  the  right  to  do  anything  which  does  not  interfere  with  the  freedom 
of  others.  We  move  in  a  cell  which  is  limited  only  by  the  walls  of  our  neighbour's  cell. 
When  we  speak  of  increasing  the  freedom  of  one  person  we  must  see  that  that  does 
not  prejudice  the  freedom  of  another.  It  is  only  when  freedom  is  won  from  nature 
that  the  general  freedom  of  humanity  is  increased. 

Having  laid  down  these  principles,  I  should  like  to  say  that  when  we  came  here 
we  did  not  think  that  we  had  come  to  defend  a  suil ;  otherwise  we  should  have  brought 
with  us  all  the  papers  and  documents  in  support  of  our  claim.  V\'e  thought,  on  the 
contrary,  that  the  terrible  war  which  has  taken  place  had  abolished  all  injuslicei. 
We  do  not  say  that  treaties  have  becouic  scraps  of  iia})er,  but  that  they  have  estahlished 
rights,  ai-d  that  the  inission  of  the  League  of  Nations  is  to  secure  respect  for  these. 
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That  is  tlu'  part  which  you  have  to  play.  You  have  not  to  ascertain  that  certain 
parties  have  rights  over  others.  We  have  just  seen  a  king  compeihjd  to  leave  his 
capital  in  spite  of  the  indisputable  rights  which  he  possessed.  No-one  dared  to  speak 
of  tlie  acquired  rights  of  this  citizen  obliged  to  leave  his  capital.  Why.'  Because 
after  a  frightful  war  it  was  thought,  rightly  or  wrongly,  that  acts  of  injustice  had  been 
committed.  But,  if  you  accept  acquired  rights,  you  should  begin  by  dismembering 
Houmania  and  Czecho-Slovakia.  We  do  not  dispute  the  fact  thai  for  centuries  Trai.- 
sylvania  has  been  under  domination  of  other  peoples.  If  we  were  to  speak  of  acquired 
rights,  France  would  have  to  reopen  the  question  of  Alsace-Lorraine. 

It  has  been  said  that  freedom  of  local  transport  is  not  inscribed  in  any  Ireuly,  und 
that  consequently,  as  it  is  nowhere  written  that  local  transport  is  reserved,  then  it  is 
not  reserved.  Therefore,  as  no  treaty  states  that  Roumania  has  the  right  to  prevent 
entry  into  her  territory  without  a  passport,  Roumania  does  not  possess  that  right. 
In  reality,  countries  have  the  right  of  sovereignty  over  their  own  territory,  and  ii} 
spite  of  freedom  of  navigation  this  right  of  sovereignty  remains  intact.  If  our  efforts 
here  fail  freedom  of  navigation  would  not  exist,  but  the  right  of  sovereignty  of  the 
State  would  remain. 

It  has  also  been  said  that  if  freedom  of  navigation  is  assured  it  follows  that  freedom 
of  local  transport  is  also.     We  must  examine  this  more  closely. 

The  internal  transport  of  a  country — in  Europe  at  least — is  the  subject  of  a  mono- 
poly as  far  as  railways  are  concerned.  In  Europe  no-one  has  the  right  to  build  rail- 
ways without  State  authorisation.  In  America  freedom  to  build  has  existed  for  a 
long  time.  WTiat  is  the  reason  tor  this  absence  of  freedom  in  Europe?  It  is  that  the 
railway  industry  is  not  like  other  industries.  Each  industry  forms  part  of  a  long  chain 
of  other  industries,  beginning  with  raw  materials  and  ending  with  the  manufactured 
article.  But  the  manufactured  article  of  one  industry  is  very  often  the  raw  material 
of  another.  The  transport  industry,  however,  is  dilTerent;  it  is  the  one  which  connects 
all  the  links  in  the  chain.  Between  any  two  industries  there  must  also  be  transport. 
I  should  like  to  dwell  upon  this  jjoint,  in  order  to  show  you  that  transport  is  the  industry 
par  excellence, — it  is  the  industry  through  which  the  production  of  the  country  can 
be  influenced.  In  order  to  make  this  clear,  I  should  like  to  put  before  you  a  small 
problem  regarding  railway  tariff  classification.  By  what  right  are  different  tariffs  fixed 
for  different  classes  of  goods?  It  costs  no  more  to  transport  a  ton  of  iron  than  a  ton 
of  ballast.  Why  should  the  carrier  have  the  right  to  ask  whoever  gets  into  his  cart  : 
'AVhat  are  you  carrying  in  your  sack?""  Because  this  is  the  application  of  a  royal  right 
to  encourage  an  impoverished  industry  by  placing  it  upon  the  back  of  a  prosperous 
one.  You  will  see  then  that  the  transport  industry  is  an  industry  through  which  it 
is  possible  to  control  the  whole  activity  of  a  country.  It  i^  by  manipulating  tariffs 
that  one  side  can  be  favoured  at  the  expense  of  another.  This  is  so  true  that,  even 
in  countries  where  railways  are  operated  by  private  companies,  the  State  gives  the 
companies  this  royal  right  There  exists  to-day  a  new  transport  industry, — aviation, 
.lust  as  the  transport  of  an  article  from  one  point  to  another  within  one  and  the  same 
country  used  to  be  effected  by  a  land-route,  it  is  now  becoming  possible  to  effect  the 
same  transport  by  air-route.  Do  you  now  intend  to  claim,  in  virtue  of  the  principle 
of  freedom  of  local  transport  on  international  rivers,  that  a  similar  freedom  of  local 
transport  by  air  may  be  enjoyed  on  air-routes,  which  after  all  are  the  equivalent  of 
water-routes?  You  will  resist  the  spirit  of  freedom  in  vain,  and  your  efforts  will  be 
all  the  more  fruitless  because  the  aviation  is  as  yet  comparatively  undeveloped,  and 
when  the  Conference  which  will  deal  with  this  question  meets,  the  spirit  of  libera'.iMii 
will  have  made  greater  progress.  If,  therefore,  you  are  so  liberal  to-day,  you  will 
be  still  more  liberal  to-morrow,  and  where  shall  we  end? 

Let  us  look  at  the  matter  from  the  point  of  view  of  those  poor  and  retrograde 
countries  which  I  am  defending,  those  countries  which,  it  appears,  are  opposed  to  the 
complete  achievement  of  the  work  of  this  Conference.  I  confess  that  I  desire  thi^^, 
but  on  one  condition,  namely,  that  there  shall  he  neither  conquerors  or  conquered: 
otherwise  I  should  never  have  come  here  at  all.  II  I  had  had  to  leave  on  the  field  of 
battle  all  my  country"s  interests,  I  had  better  have  stayed  at  home  in  the  certainty 
that  you  would  have  taken  everything  without  us.  But  the  other  side  of  the  (iueslio;i 
arises.     The  representative  of  Belgium  has  shown  \is  the  state  of  prosperity  to  which 
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his  country  has  atlaimMl  thanks  to  absolute  freedom.  This  is  certainly  a  tempting 
example  for  other  countries,  and  we  should  be  inclined  perhaps  not  to  let  it  be  imposed 
upon  us  but  to  imitate  it  in  so  far  as  it  conforms  to  our  own  interests.  The  represen- 
tative of  Belgium  has  cited  the  experience  of  his  own  country,  and  has  said  :  "Do  as 
1  do,  and  you  will  profit  by  it",  and  1  may  tell  you  thai  1  prefer  this  language  to  that 
of  acquired  rights.  But  1  am  a  little  disappointed.  Acquired  rights  do  not  make  for 
the  hap])iness  of  those  over  whoju  they  have  been  acquired.  We  must  not  speak 
of  imposing  happiness,  because  happiness  imposes  itself.  I  cannot  therefore  reconcile 
these  two  things, — acquired  rights  and  happiness. 

Is  the  task  of  the  Conference  to  ascertain  what  are  acquired  rights?  M.  VViniarski 
has  said  that  these  acquired  rights  do  not  exist,  because  they  are  not  expressly  men- 
tioned, and  have  only  been  brought  upon  the  scene  by  deduction,  i  am  the  more 
pleased  to  hear  of  this  theory,  because  I  wished  to  give  a  favourable  reply  to  the  Bel- 
gian Delegate,  who  has  shown  us  that  this  method  of  discussion  is  really  the  best. 
We  are  here  to  discuss  and  convince,  and  not  to  enforce  obedience  with  the  help  of 
a  treaty;  we  are  here  to  show  that  what  we  are  inscribing  in  the  Convention  is  in  the 
common  interest,  but  we  are  not  here  to  coerce.  If  we  were,  you  would  not  need  our 
signatures;  if  you  have  made  me  the  subject  of  a  deal,  you  have  no  need  of  a  second 
signature  to  clinch  the  matter. 

Belgium  is  an  admirable  country  from  the  point  of  view  of  economic  progress. 
This  progress  is  entirely  due  to  the  valiant  and  laborious  efforts  and  the  wits  of  her 
inhabitants  rather  than  to  her  soil.  As  a  matter  of  fact  it  is  a  flat  country,  ill-endowed 
by  nature.  In  Belgium,  wealth  is  the  result  of  the  labour  of  the  inhabitants  and  of 
their  industry,  rather  than  of  the  gift  of  nature,  as  in  Roumania,  for  example,  where 
this  wealth  overflows  in  every  field,  and  a  little  digging  is  all  that  is  necessary  in  order 
to  obtain  it.  I  have  visited  Belgium,  I  have  lived  there,  and  I  have  only  one  word 
to  say  :  If  Belgium  had  been  situated  within  the  confines  of  the  Musulman  En  pire, 
and  if  she  had  been  incessantly  ravaged  by  Turkish  armies,  I  do  not  think  she  would 
be  where  she  is  now.  Even  to  day  we  are  still  defending  ourselves  against  the  iiivader, 
and  we  are  spending  our  money  to  guard  the  frontiers  of  Europe  instead  of  attending" 
to  our  own  affairs.  I  say  this,  not  because  I  do  not  admire  the  policy  of  Belgium, 
but  in  order  to  show  what  a  difference  there  is  between  that  country  and  ourselves, 
and  in  order  to  explain  why  we  are  somewhat  more  reactionary. 

I  will  return  to  my  point.  Local  transport  is  a  form  of  internal  transport;  it  is 
a  method  of  conveying  an  article  from  one  point  to  another,  and  from  this  point  of 
view  it  is  immaterial  whether  the  transport  is  effected  by  waterway,  land  or  sea.  Of 
course  we  ourselves  had  recourse  to  foreign  help  in  order  to  proceed  more  (juickly, 
since  we  wished  to  carry  out  what  we  ourselves  found  impossible  to  achieve.  Fifty 
years  ago  there  was  not  a  single  kilometre  of  railway  in  Roumania,  nor  was  there  a 
single  engineer  capable  of  constructing  a  railway,  and  we  had  recourse  to  the  Germans. 
We  applied  to  the  Austrians,  and  they  formed  a  shipping  company  to  navigate  between 
our  ports.  What  does  that  prove?  It  proves  precisely  that  we  realised  that  we  were 
not  capable  of  doing  by  ourselves  certain  things  which  were  essential  for  oiu'  country. 
But  does  this  mean  that  we  contracted  an  obligation,  which  would  last  as  long  as  the 
world  existed,  to  have  those  things  done  by  foreigners  which  we  could  not  do  ourselves? 
When  we  ask  you  for  the  right  to  reserve  local  transport  for  national  shipping,  we 
do  not  mean  that  we  intend  to  create  a  national  merchant  fleet  ourselves,  that  we 
do  not  intend  to  give  away  the  right  of  local  transport  for  a  limited  time  through  the 
medium  of  a  private  concession.  As  regards  aviation,  we  are  at  the  present  moment 
in  process  of  granting  a  concession  to  a  PT'ench  company,  but  we  have  not  said  that 
so  long  as  the  world  exists  the  French  shall  have  the  right  to  conduct  aerial  transport 
in  Roumania.  A  concession  tor  a  limited  time  is  one  thing,  an  acquired  right  is  ano- 
ther. We  did  not  sign  the  treaty  of  1815,-  at  that  time  we  did  not  even  exist;  and  now 
it  is  desired  to  impose  u|)on  us  the  rights  acquired  by  a  third  party.  We  went  to 
war  to  combat  acquired  rights.  Here,  in  this  Conference,  we  cannot  invoke  similar 
reaso.is.  We  have  been  freely  called  into  an  assembly,  the  liberal  spirit  of  which  we 
admire;  we  have  never  been  prevented  from  saying  our  say.  We  have  been  allowed 
to  use  lime  which  was  precious  for  everybody  to  defend  the  interests  of  our  country. 
This  Confc^reiuu!  is  indeed  a  liberal  one,  and  it  is  before  this  liberal  Conference  that  we 
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come  and  lay  the  problem,  with  the  words  :  -  Do  notimposo  upon  us  rules  which  we 
cannot  accept.  My  reply  to  the  Belgian  Delegate  is  :  Wait  and  see  what  the  future 
will  bring  lorth !  Wo  will  begin  by  granting  the  right  of  local  transport  to  foreigners, 
perhaps  in  the  shape  of  a  concession;  then,  when  we  have  passed  a  certain  number 
of  years  of  tranquillity,  when  we  are,  1  will  not  say  in  the  same  state  such  as  that  of 
BclgiMin,  because  I  cannot  hope  to  live  long  enough  to  see  it... 

M.  PIERRARD  (Belgium;  speaking  in  French).  —  1  only  hope  you  will. 

M.  PERIETZEANO  (Roumania;  speakmg  in  French).  —  Thank  you.  We  must 
take  into  consideration  the  work  which  Roumania  must  do  to  reach  the  same  level 
as  Belgium.  We  have  fought  for  centuries.  You  have  visited  Spain.  You  have 
seen  her  magnificent  cathedrals  and  her  spacious  monasteries.  We  have  nothing  like 
that  in  Roumania.  All  that  was  there  has  been  destroyed,  and  if  by  chance  you  were 
to  discover  a  poor  little  church  in  a  vajley,  it  is  because  its  existence  was  unknown, 
otherwise  it  would  have  been  destroyed  like  the  others.  In  1915  you  have  been  speak- 
ing of  devastations;  in  Roumania  they  have  lasted  for  centuries,  and  I  am  not  sure 
that  they  will  not  continue  in  another  direction...  To  return  to  thesubject^ — later, 
when  our  merchant-fleet  has  been  formed,  we  will  perhaps  reserve  to  ourselves  the 
right  of  carrying  on  local  transport. 

In  short,  1  consider  that  there  is  no  such  thing  as  acquired  rights.  The  very  reasoii 
for  our  presence  here  is  to  wipe  out  the  injustice  of  the  past,  regardless  of  everything. 
If  there  really  are  suits  to  be  judged,  this  n)ust  be  done  not  here,  but  elsewhere;  this 
is  not  the  place  to  see  whether  the  Conference,  in  establishing  principles,  has  not  injured 
certain  States,  and  to  see  whether  these  States  have,  or  have  not,  any  rights  to  which 
to  lay  claim.  We  must  really  wait  a  little  while,  to  ascertain  the  results  of  our  Conven- 
tion. 1  have  no  wish  to  vex  anyone,  but  I  must  warn  you  of  one  thing,  that  you  will 
obtain  much  more  from  our  country  by  reason  than  by  force. 

Progress  marches  slowly.  Let  there  be  no  mistake  about  it.  Do  you  think  that 
with  this  Conference,  with  this  Convention,  you  have  found  the  means  to  make  pro- 
gress advance  at  the  rate  of  100  kilometres  an  hour?  No,  those  who  know  what 
progress  is  are  fully  aware  of  this  fact;  progress,  I  repeat,  is  slow.  I  should  like  to 
point  out  to  the  Conference  one  thing.  If  you  withdraw  your  demand  you  will  not 
waste  much  time,  only  that  which  will  elapse  between  this  and  the  next  Conference. 
There  you  can  assert  your  rights  again.  You  may  always  call  upon  progress  to  continue 
its  forward  march.     It  cannot  possibly  be  made  to  march  back. 

We  ask  you  for  a  postponement, — for  time  to  reflect,  and  you  reply,  "IVo,  today, 
all  or  nothing".  If  we  grant  you  ninety  per  cent  of  what  you  ask,  will  you  ruin  all 
because  you  still  want  another  ten  per  cent?  I  will  not  now  enter  upon  a  long  and 
tedious  discussion  as  to  whether  individuals  are  better  qualified  than  the  State  to  do 
certain  things.  This  question  has  its  advocates  and  its  opponents.  I  will  only  make 
one  comment, — in  Belgium  the  railways  are  operated  by  the  State,  and  in  other  coun- 
tries by  companies.  It  follows  from  this  that  the  question  of  entrusting  the  manage- 
ment of  them  to  individuals  does  not  arise  here.  What  we  have  to  consider  is  whether 
the  sovereign  State  is  empowered  to  entrust  their  operation  to  whom  it  will.  It  may 
perhaps  hand  it  over  to  an  individual  it  it  thinks  necessary. 

And  now  I  will  not  take  up  any  more  of  your  time;  I  will  only  add  one  word  more. 
The  question  is  of  such  importance  for  Roumania  that  her  acceptance  of  the  Conven- 
tion depends  upon  it.  This  is  the  reason  why  I  have  ventured  to  speak  at  some  length. 
1  ask  you  once  more  to  allow  us  time  to  reflect.  We  will  return  to  the  subject  at  a 
later  meeting. 

M.  ALVAREZ  (Chile;  speaking  in  French).  —  The  Belgian  Delegate  has  alluded 
to  the  ideas  which  I  expressed  at  yesterday's  meeting  on  the  subject  of  acquired  rights. 
I  should  like  to  say  a  few  words  in  reply.  I  have  already  said  that  I  do  not  wish  to 
enter  upon  a  dissertation  on  this  subject,  and  I  have  tried  to  show  as  shortly  as  possible 
the  purport  of  this  expression.  The  Roumanian  Delegate  has  added  another  expla- 
nation to  mine,  and  has  defined  the  meaning  of  my  words  "international  law  knows 
no  acquired  rights".     These  words  are  not  intended  in  the  least  to  cast  doubt  upon 
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the  validity  of  rights  arising  from  treaties;  they  simply  state  that  in  international  us 
i'l  coiistitutio.ial  law  there  are  no  acquired  rights  when  there  is  any  question  of  alter- 
ing the  existing  political  or  international  order.  I  know  of  only  one  exception  to  this; 
il  exists  in  American  law.  The  independence  of  the  States  of  the  New  World  is  consid- 
ered hy  us  as  an  ac  piired  right,  and  it  is  acquired  in  such  a  manner  that  these  States 
cannot  lose  it  even  with  their  own  consent.  If  a  State  of  Latin  America,  for  example, 
wished  to  place  itself  under  the  protection  of  a  European  Power,  il  could  not  do  so. 
Us  independence  is  an  acquired  right.  You  will  excuse  me  from  entering  into  any 
further  explanation  of  this  subject.  The  Belgian  Delegate  has  said  that  the  Latin 
.Vinerican  States  should  consent,  in  the  name  of  the  principles  of  liberty,  to  the  abo- 
lition of  the  right  to  reserve  local  transport.  Allow  me  to  say  in  the  first  place  that 
the  States  of  Latin  America,  like  the  United  States,  are  proud,  very  proud,  of  the 
sjjirit  of  freedom  and  fraternity  which  animates  them.  From  the  very  beginning  of 
their  in(lei)endence,  they  have  formed  not  only  a  League  of  Nations,  but  a  jmniiy  of 
nations,  and  they  have  repeatedly  in  treaties  established  simple  and  liberal  principles 
which  were  then  incorporated  in  international  law.  1  repeat  that  we  are  proud  of 
being  essentially  liberal  countries  which  have  contributed  extensively  to  the  develop- 
u'eat  of  international  law  in  the  direction  of  justice  and  freedom. 

But  the  qviestion  of  local  water  transport,  like  many  other  political  or  economic 
questions,  is  not  a  (|uestioii  of  freedom.  For  example,  could  the  States  of  Latin 
America  ask  the  monarchical  States  of  Eiu'ope,  in  the  name  of  liberty,  to  abandon 
their  system  of  government  ard  adopt  the  Republican  system,  which  is  the  system 
of  freedom?  That  would  be  absurd,  but  this  is  just  as  true  of  local  transport.  It  is 
concerned  not  with  political  liberty,  but  with  the  economic  organisation  and  commer-; 
c'al  development  of  each  country.  Our  economic  situation  and  system  of  commerce 
are  such  that  our  economic  existence  would  be  overthrown  if  we  accepted  any  modi- 
lication  of  the  system  of  local  transport  at  present  in  force.  Obviously,  I  cannot 
claim  to  speak  oji  behalf  of  Latin  ,\merica,  and  therefore  I  cannot  give  the  reply  for 
which  the  Belgian  Delegate  asked  me  just  now.  But  if  he  asks  my  personal  opinion, 
1  will  tell  him  frankly  : — I  do  not  think  that  the  States  of  Latin  America  are  prepared, 
for  the  sake  of  a  so-called  principle  of  freedom  which  is  in  no  way  connected  with 
this  question,  to  introduce  into  their  economic  system  such  revolutionary  changes  as 
could  not  fail  to  bring  the  greatest  disturbances  into  their  existence. 


M.  REINHARDT  (Austria:  speaking  in  French).  — After  the  speeches  to  which 
we  have  listened,  brilliant  both  in  the  eloquence  of  the  speakers  and  also  in  the  intensity 
of  their  convictions,  it  is  with  a  certain  disquietude  that  I  rise,  and  1  will  confine 
myself  to  stating  my  view  in  a  few  words. 

1  regard  this  (|uestio.i  not  from  the  point  of  view  of  the  country  which  I  have  the 
honour  to  represent,  but  from  a  purely  objective  point  of  view  wiiich  may  be  adopted 
by  any  country  whatever.  1  ask  myself  simply  whethei'  we  have  come  here  to  build 
or  to  destroy,  and  what  is  the  task  which  we  w^ish  to  achieve.  1  think  this  task  is  very 
clearly  set  forth  and  elaborated  in  the  principles  laid  down  by  the  Congress  of  Vienna, 
in  the  endeavour  to  extend  the  sphere  of  activity  of  international  navigation  and  to 
facilitate  that  navigation  as  far  as  possible.  The  aim  of  the  Co.iference  is  to  define 
this  task,  the  effects  of  which  should  be  to  enable  us  by  means  of  mutual  concessions 
to  00  isider  each  other  as  equals  in  the  matter  of  navigation,  ."^s  Articles  land  10  are 
contrary  to  this  priiiciple,  it  seems  to  nu'  most  logical  that  we  should  wish  to  abolish 
them.      I  therefore  fully  support  the  proposal  of  the  Japanese  Delegation. 

M.  DE  W.\LTER  (Hungary;  speaking  in  French).  —  Surely  we  are  here  to  deal 
with  the  question  of  freedon.  of  transit  and  communications.  I  ask  you  to  excuse  me 
from  replying  to  the  political  question  which  has  been  put  by  the  Roumanian  Dele- 
gation. 

U.  PLANAS  SIJAREZ  (Venezuela;  speaking  in  French).  —  On  behalf  of  N'ene- 
zuela,  1  wish  to  express  my  approval  of  what  my  Chilian  colleague  has  sail. 
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M.  FERNANDEZ  Y  MEDINA  (Uruguay;  speaking  in  French).  —  We  also  reserve 
local  transport  for  the  national  flag,  but  wc  have  signeu  treaties  of  reciprocity  with 
neighbouring  countries,  the  Argentine  and  Bolivia,  and  although  the  latter  country 
has  only  one  small  port,  on  the  River  Paraguay,  we  considered  that  we  ought  to  give 
proof  of  our  attachment  to  these  great  principles  by  granting  her  the  same  navigatio  • 
rights  as  a  larg^"  country.  We  consider  in  principle  that  freedom  of  local  transport 
cannot  be  granted  to  every  country  in  the  world,  l)ut  the  solution  which  we  favour 
is  that  which  grants  the  greatest  possible  facilities  for  navigation. 


M.  AVRAMOVITCH  (Serh-Croat-Slovene  State;  speaking  in  French).  —  I  have 
bee-i  struck  by  the  asperity  of  the  discussion  which  took  place  yesterday  evening  and 
is  continuing  to-day.  We  might  be  thought  to  be  on  a  battlefield,  in  which  the  object 
of  the  struggle  was  to  set  up  ac  juired  rights  over  justice  and  equity. 

If  the  Committee  will  allow  me,.  I  will  reply  Iniefly  io  certain  delegates.  My 
remarks  will  be  very  short,  and  1  will  endeavour  not  to  try  your  patience,  but  1  reserve 
the  right  to  speak  again  in  due  course  in  plenary  session.  1  shall  in  fact  be  obliged 
to  speak  several  times,  and  I  regret  this,  knowing  as  I  do  that  plenary  meetings  should 
wear  an  aspect  of  unanimity  and  agreement. 

The  Delegate  of  Greece  has  spoken  of  customs  which  h"ave  been  observed  for  a  very 
long  time  and  which  are  incompatible  with  the  principles  of  the  Treaty  of  1814  and 
the  Treaty  of  Vienna,  which  both  create  a  de  jure  and  a  de  facto  situation.  He  then 
quotes  the  Covenant,  which  is  bound  up  with  the  Treaty  of  Versailles,  since  the  two 
instruments  were  drawn  up  by  the  same  authors,  and  he  concludes  from  this  that  the 
freedom  of  navigation  stipulated  in  Articles  331  to  337  excludes  the  right  to  reserve 
local  transport;  therefore,  according  to  him,  all  that  forms  a  single  whole.  He  argues 
from  it  that  we  must  give  up  our  liberty,  that  is  to  say  the  right  of  self-determination. 

In  support  of  his  case,  the  Greek  Delegate  also  cites  the  discussion  on  Article  b  of 
the  Scheme  of  Organisation  at  which  the  decision  taken  at  Geneva  was  recalled. 

"Just  as  we  cannot  change  the  resolutions  of  the  Geneva  Assembly",  he  says  "so 
we  cannot  here  change  what  already  exists  in  the  Covenant."  M.  Alvarez,  the  Dele- 
gate of  Chile,  and  M.  Montarroyos,  the  Delegate  of  Brazil,  have  already  replied  to  this 
at  some  length.  1  venture  to  add  another  observation.  All  the  usages  which  were 
pleaded  caused  us,  I  will  not  say  a  feeling  of  anger,  but  a  kind  of  repugnance,  because 
they  have  been  imposed  on  us  and  because  we  have  struggled  against  them.  We 
cannot   recognise   them. 

M.  .Montarroyos  very  truly  remarked  that  freedoin  of  navigation  must  always  lie 
looked  at  from  the  point  of  view  of  freedom  of  commerce.  This  is  our  argument  too. 
1  will  venture,  by  borrowing  a  phrase  which  has  already  been  uttered  here,  to  lay 
stress  upon  the  fact  that  those  on  the  other  side  who  preach  freedom  of  commerce  are 
not  in  favour  of  freedom  itself,  but  of  freedom  for  the  commerce  which  fills  their 
pockets,  because  they  possess  the  means  of  carrying  on  commerce.  They  were  for- 
tunate enough  in  the  past  to  be  in  a  position  to  make  certain  progress,  and  they  wish 
to  profit  by  it  now. 

The  Treaty  also  has  often  been  cited.  1  once  had  occasion  to  say  that  1  regretted 
this.  I  respect  certain  things  and  certain  persons,  and  for  this  reason  I  think  we 
should  as  far  as  possible  avoid  raising  questions  which  may  cause  irritation;  we  should 
seek  rather  to  convince  each  other.  For  this  reason,  I  cannot  support  M.  Hostie's 
view  that  our  right  to  reserve  local  transport  could  be  prejudged  by  the  Treaties  of 
Versailles,  St.  Germain  and  Trianon.  On  other  points  I  •  agree  with  him.  We 
greatly  appreciate  the  statement  of  the  question  by  the  Latin-American  speakers. 
These  countries  are  very  liberal  and  their  ideas  very  advanced;  1  will  go  so  far  as  to 
say  that  in  these  matters  they  are  more  competent  than  old  Europe.  M.  Hostie  spoke 
6f  a  European  doctrine  of  absolute  freedoui.  I  do  not  think  that  that  can  be  said  to 
be  a  doctrine.  Several  of  the  previous  speakers — in  particular  M.  Winiarski,  my 
Polish  colleague — proved  that  there  was  no  doctrine  on  this  question,  but  only  that 
there  are  certain  documents  in  which  it  has  never  been  possible  to  find  that  which  it 
is  sought  to  impose  on  us.  M.  Pierrard  told  us  that,  not  being  a  jurist,  he  relied  on 
his  common-sense  to  prove  to  us  that  his  country  owed  its  prosperity  to  freedom. 
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He  used  this  to  make  a  stirring  appeal  to  the  spirit  of  liberalism,  and  to  ask  us 
to  accept  freedom  of  local  transport  on  our  rivers. 

What  the  previous  speakers  have  said  is  so  clear  that  I  shall  not  take  long  to  prove 
that  that  which  it  is  sought  to  impose  upon  us  is  not  freedom,  but  a  kind  of  economic 
slavery.  The  statements  of  the  Delegates  of  Roumania  and  of  Latin  America,  and 
even  of  certain  European  Delegates,  are  quite  clear.  When  we  are  in  a  position  to 
compete  with  yon  in  world  commerce,  they  say,  we  shall  open  our  ports  to  you.  To-day 
we  cannot  allow  you  to  do  as  yon  like  in  our  little  home,  which  is  a  poor  one,  because 
if  we  allowed  you  to  enter  it,  we  do  not  know  how  much  of  it  would  remain  ours. 
M.  Reinhardt  once  again  cited  the  Treaty  of  Vienna.  For  reasons  which  the  Committee 
will  understand,  I  feel  irritated  whenever  Vienna  or  the  Treaty  of  Vienna  is  mentioned. 
The  Treaty  of  Vienna  cost  us  dear,  and  for  that  reason,  amongst  others,  we  cannot 
accept  it.  As  the  Roumanian  Delegate  said,  this  treaty  was  made  without  us  and 
against  us. 

In  conclusion,  I  should  like  to  refer  to  the  admirable  statement  made  to  the  Confe- 
rence by  our  Chairman,  M.  Adatci.  Speaking  of  the  Resolution  regarding  the  Inter- 
national Regime  for  Ports,  he  said  that  seaports  are  the  country's  eyes,  ears  and  mouth. 
If  they  are,-  -that  is  to  say,  if  they  are  essential  for  its  existence  and  cannot  be  sacrificed 
to  other  countries, — v/e  s&y  a  fortiori  that  transport  between  the  ports  of  one  and  the 
same  State  cannot  be  handed  over  to  others. 

The  CHAIRMAN  (speaking  in  French).  —  Then  in  your  view,  M.  Avramovitch, 
the  terms  of  Article  332  of  the  Treaty  of  Versailles  do  not  apply  to  river  transport? 

M.  AVRAMOVITCH  (Serb-Croat-Slovene  State;  speaking  in  French).  —Yes,  that 
is  my  view.  That  article  deals  with  freedom  of  navigation  and  applies  to  transport 
between  riparian  States,  but  not  to  local  transport.  At  the  Commission  of  Enquiry 
in  Paris,  where  1  had  the  honour  and  pleasure  of  representing  my  country,  our  view 
was  always  that,  according  to  Article  338,  a  convention  could  always  be  concluded 
treating  of  waterway  transport  in  general,  both  local  and  inter-State.  But  we  do  not 
wish  the  terms  themselves  of  the  articles  of  the  Treaty  to  be  reproduced  here. 

The  CHAIRMAN  (speaking  in  French).  —  In  your  opinion,  the  General  Convention 
with  which  we  are  dealing  is  referred  to  in  Article  338. 

M.  AVRAMOVITCH  (Serb-Croat-Slovene  State;  speaking  in  French).  —  What 
was  staled  in  the  Treaty  holds  good  as  a  term  of  the  Treaty,  but  that  does  not  imply 
that  the  te.xt  of  the  Treaty  should  be  introduced  into  general  conventions.  In  any 
case  we  are  opposed  to  that. 

M.  PERIETZEANO  (Roumania;  speaking  in  French).  — Article  338  of  the  Treaty 
of  Versailles  seems  to  me  quite  clear.     It  reads  :  — 

The  regime  set  out  in  Articles  332  to  337  above  shall  be  superseded  by  one  to  lie  laid  down 
in  a  General  Convention  drawn  up  by  the  Allied  and  Associated  Powers... 

Thus,  if  we  found  in  Article  332  any  provision  whatever  referring  to  waterway 
transport,  the  jtresent  Conference  would  be  entitled  to  substitute  for  it  whatever  pro- 
vision it  liked.  1  am  therefore  right  in  saying  that  the  Conference  has  full  freedo'm 
to  decide,  and  in  calling  upon  it  to  do  so. 

The  CHAIRMAN  (speaking  in  French).  —  As  was  pointed  out  yesterday,  every 
view  has  found  expression  (I),  and  the  article  has  been  referred  to  the  Sub-Committee 
on  Articles  1  and  9. 

M.  AVRAMOVITCH  (Serb-Croat-Slovene  State;  speaking  in  French).  —  Wh.Mi 
the  question  of  referring  it  to  the  Sub-Committee  was  raised  yesterday,  1  reserved  tlie 


(1)  There  was  also  the  following  ainendiuent  to  Article  Id,  submit  led  by  the  British  Delegation  : - 
Substitute'  lor  Ihi'  words  carri/ing  out  the  words  n  Sintr  In  reserve  to  if  nun  ling. 
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right  tf>  propose  the  subsequent  addition  of  Members  to  the  Sub-Committee.  I 
venture  to  propose  the  appointment  of  M.  Pf^rietzeano.  Delegate  of  Rouniania,  to  the 
Sub-Committee.  The  most  divergent  views  will  thus  be  represented.  I  should  also 
like  to  ask  that  this  Sub-Committee  should  not  split  up  into  smaller  Sub-Committees 
from  which  certain  delegates  would  be  excluded.  In  other  words,  I  ask  that  all  the 
Members  of  the  Sub-Committee  should  be  invited  to  be  present  at  the  discussions. 

M.  ALVAREZ  (Chile;  speaVing  in  French).  —  We  are  doing  so.  As  regards  small 
rommittees,  consisting  of  a  few  persons  exchanging  views  in  informal  conversation, 
the  sole  aim  of  such  committees  is  to  prepare  the  work  and  facilitate  the  task  of  the 
Sub-Committee.  We  shall  be  very  pleased  to  have  the  co-operation  of  M.  Perietzeano, 
the  Roumanian  Delegate. 

M.  FERNANDEZ  Y  MEDINA  (Uruguay;  speaking  in  French).  —  In  the  interests 
of  our  work,  I  ask  that  all  Members  of  the  Committee  who  wish  to  be  present  at  tlie 
meeting  of  the  Sub-Committee  and  who  wish  to  speak,  should  be  admitted. 

M.  ALVAREZ  (Chile;  speaking  in  French).  —  We  do  not  object;  Members  of  the 
Committee  have  already  come  and  we  have  welcomed  ihem.. 

The  CHAIRMAN  (speaking  in  French).  —  It  is  understood  then  that  Members 
of  the  Committee  may  if  necessary  be  admitted  to  meetings  of  Sub-Committees. 


REPORT  OF  SUB-COMMITTEE  ON  ARTICLE  14 

The  CHAIRMAN  (speaking  in  French).  —  As  you  know,  we  reserved  Article  14, 
and  a  new  text  was  to  be  submitted  to  us  by  a  Sub-Committee  (1). 

M.  FERNANDEZ  Y  MEDINA  (Uruguay;  speaking  in  French).  —  The  text  which 
has  been  drawn  up  by  the  Sub-Conmiittee,  and  which  satisfies  all  views,  reads  as 
follows  : — 

Subject  to  any  agreements  to  the  contrary'  to  which  the  State  territorially  interested  is. 
or  may  be,  a  party,  this  Convention  does  not  apply  to  the  navigation  of  vessels  of  war  or  of 
those  connected  with  the  policing  or  administration  of  the  river,  or,  in  general,  with  the  exer- 
cise of  any  public  authority. 

The  CHAIRMAN  (speaking  in  French).  —  I  put  the  new  text  of  Article  14  to  the 
vote. 

Article  14  was  adopted. 


POSTPONEMENT  OF  DISCUSSION  OF  PREAMBLE 

We  have  now  to  consider  briefly  the  Preamble,  which  is  closely  connected  with 
Articles  1  and  9.  The  general  feeling  is  that  the  Preamble  should  be  referred  to  the 
same  Sub-Committee  as  that  which  is  considering  those  articles,  but  I  think  it  woidd 
be  well  for  some  views  to  be  expressed  before  we  decide  to  do  ?o. 

M.  AVRAMOVITCH  (Serb-Croat-Slovene  State;  speaking  in  French).  —  1  think 
it  is  absolutely  impossible  for  us  to  discuss  the  Preamble  before  we  know  how  Articles  1 
and  9  will  be  drafted. 

M.  DETO^UF  (France;  speaking  in  French).  —  1  entirely  agree  with  M.  Avra- 
movitch. 


II)  See  p.  176. 
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M.  TSANG-OU  (China;  speaking  in  Fronrh).  —  I  ask  for  this  question  to  be  post- 
poned for  a  short  time  longer. 

M.  AVRAMOVITCH  (Serb-Croat-Slovene  State;  speaking  in  French).  —  I  think 
it  would  be  better  not  to  refer  the  Preamble  to  the  Sub-Committee  now,  but  to  reserve 
the  question  of  referring  it  until  after  we  have  discussed  Article  1.  The  two  sugges- 
tions are  approximately  the  same,  but  there  is  a  shade  of  difference  between  thenr. 

M.  HOSTIE  (speaking  in  French).  —  It  is  very  important  that  the  Sub-Committee, 
wliose  task  is  already  sulliciently  heavy,  should  carry  it  out  in  all  freedom,  and  that 
its  powers  should  not  be  hindered  by  limitations  which  are  to  a  certain  extent  arti- 
ficial. All  these  questions  are  really  inseparable,  and  if  we  wish  to  arrive  at  an  amicable 
solution,  they  must  be  discussed  freely;  otherwise  when  the  Sub-Committee  has  finished 
its  work,  we  may  find  the  results  incomplete,  and  may  thus  be  obliged  to  refer  the 
matter  to  a  Sub-Committee  once  more. 

The  CHAIRMAN  (speaking  in  French).  —  M.  Avramovitch  thinks  that  the 
Preamble  must  not  be  referred  to  the  Sub-Committee  now;  he  would  like  to  wait  for 
the  result  of  the  Sub-Committee's  work  on  Articles  1  and  9.  What  does  M.  Alvarez 
think? 

M.  ALVAREZ  (Chile;  speaking  in  French).  —  My  view  is  that  we  must  deal  with 
the  Preamble  at  the  very  end  of  our  work,  because  we  must  see  what  turn  the  dis- 
cussion takes. 

M.  HOSTI E  (speaking  in  French).  —  My  one  anxiety — and  it  seems  to  me  a  reason- 
nble  one — is  not  to  hinder  the  work  of  the  Sub-Committee,  nor  to  create  delays  due 
to  hindrances  due  to  procedure.  That  anxiety  should  be  shared  by  the  Committee. 
Moreover,  the  desire  for  a  general  discussion  is  certainly  a  perfectly  legitimate  one. 
These  two  desires  may  be  reconciled;  all  that  is  necessary  is  that  the  Sub-Committee's 
powers  should  not  be  artificially  limited,  and  that  we  should  continue  to  hold  to  the 
fundamental  idea  that  the  general  discussion  may  begin  at  any  moment,  as  soon  as 
the  work  of  the  Sub-Committee  is  sufficiently  advanced  to  allow  of  it. 

M.  AVRAMOVITCH  (Serb-Croat-Slovene  State;  speaking  in  French).  —  There 
is  110  question  of  hindering  the  work  of  the  Sub-Committee  or  of  prejudging  the  fate 
of  any  particular  article;  the  aim  is  simply  to  establish  a  good  method  of  procedure, 
and  1  think  that  what  1  propose  is  the  best.  This  Sub-Committee  intends  to  alter 
the  contents  of  Article  1.  Then  a  general  discussion  will  open  with  the  new  text  before 
us.  We  shall  then  refer  the  Preamble  to  the  Sub-Committee.  Why  do  you  \vish  to 
refer  it  to  the  Sub-Committee  now?  If  you  do,  it  will  prejudge  the  final  decision  of  the 
Committee? 

M.  HOSTIE  (speaking  in  French).  —  The  Sub-Committee  will  not  prejudge  any- 
thing. 

M.  ALVAREZ  (Chile;  speaking  in  French).  — ■  I  proposed  that  we  should  leave 
the  discussion  of  the  Preamble  until  our  completed  work  is  before  us. 

The  CHAIRMAN  (speaking  in  French).  —  I  think  this  point  has  been  fully  dis- 
cussed, and,  as  no-one  else  wishes  to  speak,  I  will  put  to  the  vote  M.  Avramovitch's 
proposal,  which  has  been  seconded  by  MM.  Detoeuf  and  Alvarez. 

The  proposal  was  carried  (1). 


(1)  The  rest  of  the  meeting  was  (ievoted  to  an  e.xchange  of  views  on  the  procedure  to  be  adopted 
as  regards  the  Draft  Hesohition  on  the  International  Heginie  for  Ports.  See  tiie  volume  on  this 
question. 


ELEVENTH   MEETING   OF  THE  COMMITTEE 


ON 


NAVIGABLE  WATEKWAYS 

(Friday,  April  15th,   1921,  at  11  a.m.) 


REPORT    OF    SUB-COMMITTEE    ON    ARTICLES    1,    4,    9    AND    16. 

The  meeling  opened  with  M.  Adatci,  Vice-President  of  the  Conference,  in  the  Chair. 

REPORT  OF  SUB-COMMITTEE  ON  ARTICLES  1,  4,  9  AND  16 

The  CHAIRMAN  (speaking  in  French).  —  The  Sub-Committee  on  Navigable 
Waterways,  under  the  chairmanship  of  M.  Alvarez,  has  held  several  meetings  daily 
i'or  several  days.  It  has  done  some  solid  work.  Thanks  to  its  efforts,  tlie  Committee 
can  at  last  enter  in  plenary  meeting  upon  the  discussion  of  Articles  1,  4,  9  and  IB. 
which  wpi'e  siilnnitted  to  this  Sub-Committee,  ain!  which  are  the  fundamental  articles 
iif  the  Draft  Convention  on  Navigable  Waterways.  If  we  achieve  our  -^irn,  we  shall 
have  completed  a  historic  work. 

I  call  upo;i  Professor  Alvarez  to  make  his  Report  on  the  work  of  his  Snb-Committee. 

M.  ALV^AREZ  (Chairman  of  the  Sub-Committee  on  Navigable  Waterways; 
speaking  in  French).  —  The  Committee  on  Navigable  Waterways,  in  appointing  a 
Sub-Committee  to  consider  Articles  I,  4,  9  and  16  of  the  Draft  submitted  for  its  exam- 
ination, entrusted  to  it  the  fundamental  portion  of  the  regime  of  international  rivers, 
which  is  one  of  the  most  complex  and  difTicult  questions  of  international  law. 

This  complexity  may  be  observed  throughout  history.  The  French  Revolution 
is  the  landmark  in  the  history  of  the  navigation  of  international  waterways.  The 
decree  of  the  Provisional  Executive  (Council  of  November  16th,  1792,  opened  the 
Scheldt  and  the  Meuse  to  free  navigation.  In  addition,  the  Treaty  of  The  Hague  of 
May  16th,  1795,  the  Treaty  of  Peace  of  Cainpo-Formio  and  other  conventions  of  the 
period  of  the  Napoleonic  wars  show  clearly  the  concern  tell  and  the  endeavours  made 
by  France  to  extend  the  principle  of  the  free  navigation  of  rivers;  but  nevertheless 
it  was  limited  to  riparian  States. 

The  Treaty  of  Paris  of  May  30th,  1814,  was  the  first  which  proclaimed  the  great 
principle  of  free  navigation  on  international  European  rivers  for  the  flags  of  all  nations, 
whether  riparians  or  not.  On  March  2'ith,  1815,  the  Eiiropean  Powers  approved  a 
general  code  of  regulations  on  this  question.  These  regulations  are  reproduced  in 
Articles  108  to  116  of  the  Final  Act  of  the  Congress  of  Vienna  of  June  9th,  1815.  Since 
that  period,  various  other  important  Acts  have  been  passed  regarding  freedom  of 
navigation  on  International  rivers.  The  15th  Article  of  the  Treaty  of  Paris  of  1856, 
whilst  extending  to  the  Danube  the  principle  proclaimed  by  the  Congress  of  Vienna, 
declared  that  this  provision  is  henceforth  a  part  of  the  public  law  of  Europe.  The  Act 
of  Berlin  of  1885,  which  applies  the  same  rule  of  freedom  of  navigation  to  the  Congo 
and  the  Niger,  again  declares  that  this  rule  is  a  part  of  international  piihlic  law. 

The  principle  of  freedom  of  navigation  on  rivers  has  not  evolved  in  the  same 
manner  in  the  American  Continent.  Freedom  of  navigation  on  international  rivers 
has  been  admitted  there,  not  as  an  extension  of  the  European  principle,  but  as  a 
concession  accorded  voluntarily  by  the  riparian  States  through  the  medium  of  inter 
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paries  agreements  or  of  legislative  acts.  In  this  coimoctioii  llie  objection  raised  by 
the  United  States  plenipotentiary.  Mr,  Kassen,  to  the  Draft  Preamble  of  the  Act  of 
Berlin  of  1885  is  worthy  of  note,  in  a  letter  dated  from  Berlin,  December  6th,  1884 
he  wrote  as  follows  to  the  Secretary  of  State,  M.  Frolinghuysen,  the  Plenipotentiary 
of  the  United  States  : — 

The  original  draft  implies  the  admission  that  the  principles  of  the  Congresses  of  Vienna 
and  Paris  regarding  the  free  navigation  of  international  rivers  have,  pasxed  into  the  domain 
uj  public  law  as  a  result  of  their  application  to  a  large  number  of  rivers  in  Europe  and  Amer- 
ica. To  this  I  objected  that  hitherto  we  have  never  admitted  the  right  of  any  European 
Congress  to  regulate,  directly  or  indirectly,  the  rights  applicable  to  American  jurisdiction. 
My  scruples  were  respected,  and  the  phrase  was  altered  by  the  Committee. 

Although  the  name  America  is  used  in  this  letter  as  meaning  the  United  States, 
the  statement  is  equally  applicable  to  all  rivers  of  the  American  continent. 

The  differences  between  European  and  African  public  law  on  the  one  hand  and 
American  public  law  on  the  other,  as  regards  navigation  on  international  rivers,  may 
be  summed  up  as  follows  :  —In  Europe,  the  principle  of  free  navigation  on  international 
rivers  is  almost  absolute,  and  is,  moreover,  usually  enunciated  in  the  conventions 
concluded  between  the  Great  Powers.  As  regards  the  regime  to  which  free  navigation 
is  subject,  recourse  has  sometimes  been  had,  in  determining  it,  to  Commissions  which 
even  include  Delegates  from  non-riparian  States.  In  the  New  World  the  question 
is  governed  by  a  number  of  conventions  between  riparian  States,  and  also  by  certain 
legislative  provisions  of  these  States.  Thus  it  cannot  be  said  that  the  principle  of 
free  navigation  is  in  the  position  of  a  recognised  principle  there;  moreover,  the  system 
of  administrative  commissions  is  unknown.  There  ai'e  also  other  differences  between 
European  and  American  public  law.  in  particular,  in  America  local  transport  is  always 
reserved  for  the  national  flag. 

Such  was,  in  outline,  the  position  as  regards  free  navigation  on  international  rivers 
before  the  Great  War.  With  the  establishment  of  the  League  of  Nations  there  opens 
a  new  period.  The  Covenant  of  the  League  lays  down  that  for  the  development  of 
co-operation  between  States,  the  latter  will  make  provision  to  secure  and  maintain  _ 
freedom  of  communications  and  of  transit  and  equitable  treatment  for  the  commerce  of 
all  Members  of  the  League...  (Article  23  e).  The  Treaty  of  Versailles,  in  the  first  two 
sections  of  part  12,  relating  to  ports,  waterways  and  railways  lays  down  general  prin- 
ciples for  the  navigation  of  certain  rivers,  in  particular  the  Elbe,  Oder,  Niemen,  Danube, 
Rhine  and  Moselle.  The  Treaty  of  St.  Germain,  in  the  first  two  sections  of  Part  12, 
also  aims  at  regulating  nmtters  connected  with  navigation  on  certain  rivers,  par- 
ticularly the  Danube. 

The  Treaties  of  Peace  of  Versailles  and  St.  Germain  have  thus  established  the 
basis  of  a  new  public  European  Law  as  regards  the  navigation  of  rivers  in  Eastern 
Europe.     Article  342  confirms  this  atfirmation.     It  reads  :  — 

On  a  request  being  made  to  the  League  of  Nations  by  any  riparian  Stale,  the  Niemen 
(Russstrom — Memel— Niemen)  shall  be  ])laced  under  the  administration  of  an  international 
Commission,  which  shall  comprise  one  representative  of  each  riparian  State  and  three  repre- 
sentatives of  other  States  specified  by  the  League  of  Nations. 

But  none  of  the  riparian  States  of  this  river  took  part  in  the  Treaty. 

Finally,  side  by  side  with  this  new  European  public  law,  there  exists,  unchanged, 
the  old  American  public  law  on  the  same  question. 

The  Assembly  of  Geneva,  in  conformity  with  Article  23  of  the  Covenant,  passed 
a  Resolution  for  the  summoning  of  the  present  International  Conference  to  regulate, 
among  other  matters,  the  question  of  the  free  navigation  of  international  rivers.  The 
Barcelona  Conference  has  therefore  to  draw  up  an  Act  of  even  greater  importance  than 
that  of  the  Congress  of  Vienna  of  1815,  in  the  sense  that  it  will  be  applicable  not  only, 
as  was  that  instrument,  to  the  rivers  of  Europe,  but  to  all  those  waten,vays  throughout 
the  world  whose  international  character  is  recognised  (Article  338  of  the  Treaty  of 
Versailles).  Here  is  a  first  source  of  difiiculty  for  our  Conference,  and  the  task  is  still 
further  complicated  by  other  factors.  It  is  desirable  to  point  them  out  becuise  they 
show   clearly   the  extent  and  complicated   nature  of   the  question  with  which  the 
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Sub-Committee  on  Navigable  Waterways  was  faced,  and  also  the  means  to  which  it 
had  to  resort  in  order  to  find  the  solution. 

(1)  To  begin  with,  there  exist  between  the  rivers  of  the  various  continents  certain 
radical  differences  due  to  the  diversity  of  geographical  and  economic  conditions.  These 
necessitated  separate  regulations.  [See  in  this  connection  the  Statement  submitted 
to  this  Committee  on  March  31st  by  the  Chilian  Delegation  (1).]  Let  us  take  as  types 
three  rivers, — the  Danube,  the  Amazon  and  the  Amur.  The  difference  between  these 
rivers  from  the  point  of  view  of  navigation,  situated  as  they  are  in  three  different 
continents,  is  at  once  obvious.  Nay,  even  in  the  interior  of  a  continent  the  situation 
may  vary  in  the  case  of  each  river,  according  to  the  hydrogiaphic,  political  and  eco- 
nomic conditions  of  the  countries  which  it  traverses. 

In  spite  of  this  diversity,  rivers  can  be  classified.  An  certain  delegations  have 
pointed  out,  there  are  two  main  categories  of  rivers  :  (a)  those  of  general  concern, 
navigation  on  which  concerns  a  large  number  of  countries,  and  (b)  those  of  common 
concern,  which  are  of '  particular  concern  only  to  the  riparian  States.  To  the  first 
category  belong  all  the  rivers  referred  to  in  the  Treaties  of  Versailles  and  St.  Ger- 
main, and  those  subjected  to  an  International  Commission  upon  which  non-riparian 
States  are  represented.     The  remainder  belong  to  the  second  category. 

(2)  Second  complicating  factor.  Since  1815,  circumstances  have  changed  consid- 
erably as  regards  freedom  of  navigation  on  rivers.  The  peoples  are  constantly 
drawing  closer  together,  and  commerce  and  industry  have  developed  enormously; 
railways,  which  are  both  rivals  and  auxiliaries  of  navigation,  have  developed.  Finally, 
technical  improvements  and  the  employment  of  waterways  for  purposes  of  industry 
and  irrigation  are  another  new  factor,  the  importance  of  which  varies  in  different 
continents  and  regions.  It  is  clear  that  the  employment  of  water  for  irrigation  is 
easier  in  America  than  in  Europe,  and  that  it  is  easier  in  Eastern  than  in  Western 
Europe. 

(3)  There  is  another  factor  which  adds  greatly  to  the  difficulty  of  regulating  navi- 
gation on  rivers;  it  is  the  diversity  and,  in  some  cases,  even  the  antagonism  of  the 
interests  of  the  various  riparian  States  on  one  and  the  same  river  as  a  result  of  the 
different  geographical  situation  and  economic  conditions  of  these  States.  Here  again 
we  notice  the  distinction  between  Europe  and  America.  In  Europe  the  interests 
of  the  riparian  States  on  the  same  river  some  times  present  almost  irreconcilable  antag- 
onisms, even  in  fundamental  questions  such  as  the  conditions  of  navigation,  the 
works  to  be  undertaken  for  its  improvement,  and  so  on.  In  America,  almost  the 
reverse  is  the  case.  The  interests  of  riparian  States  are  rarely  in  conflict;  they  are 
often  in  harmony,  and  the  States  can  easily  agree  together  to  regulate  all  questions 
pertaining  to  navigation. 

(4)  Fourth  complicating  factor.  There  is  also  a  conflict  between  the  rights  which 
the  riparian  States  claim  over  the  river,  and  which  they  desire  to  see  respected,  and 
the  interest  of  third  parties  in  rendering  its  navigation  as  easy  and  free  as  possible.  In 
other  words,  there  is  a  conflict  between  the  right  of  sovereignty  over  the  river  pos- 
sessed by  the  riparian  States  and  the  demands  of  third  parties  that  this  right  should 
be,  if  not  sacrificed,  at  any  rate  subordinated  to  the  general  interest. 

The  task  entrusted  to  the  Sub-Committee  was  rendered  still  more  difficult  owing 
to  the  fact  that  the  problems  to  be  solved  are  closely  inter-connected,  and  any  prin- 
ciple on  which  an  agreement  might  be  reached  inevitably  prejudged  some  other  point 
which  still  remained  to  be  settled.  How  did  the  Committee  surmount  all  these  diffi- 
culties? The  first  conclusion  which  it  drew  from  the  preceding  facts  was  that  it  is 
impossible  to  set  up  a  detailed  system  of  regulations  for  the  free  navigation  of  rivers; 
even  if  this  were  possible,  it  would  raise  far  more  difficulties  than  it  would  remove. 
The  needs  of  the  States  are  constantly  changing,  and  cannot  be  forced  into  a  rigid 
framework. 

The  Sub-Committee  therefore  considered  that  it  could  only  lay  down  guiding  prin- 
ciples. The  rest  would  have  to  be  left  to  continental  or  regional  agreements,  parti- 
cularly agreements  between  riparian  States  and  the  rules  enacted  in  navigation  acts 
for  certain  rivers.     In  laying  down  these  guiding  principles,  bona  fide  claims  and  the 


(1)  See  p.  20. 
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requirements  of  custom  would  have  to  be  home  in  mind;  otherwise  obstachis  woukl 
constantly  be  encountered  in  the  application  of  any  system  of  regulation,  however 
precise. 

In  laying  down  principles  to  govern  this  matter,  the  most  formidable  problem 
encountered  was  the  conciliation  of  the  opposing  interests  of  States.  National  sen- 
timent is  everywhere  most  intense,  and  this  sentiment  demands  that  the  national 
sovereignty  should  be  res|)Octed  and  that  all  other  inlerests,  including  the  general 
interest,  should  yiehl  before  it.  The  long  and  interesting  discussion  which  look  place 
in  the  Sub-Committee  made  clear  the  need  for  iinding  a  just  mean  between  the  national 
interest  of  each  State  and  the  general  interest,  which  is  after  all  oidy  the  interest  of 
all;  this  compromise,  at  times  exceedingly  difTicult,  has  been  successfully  effected, 
often  with  unanimity.  It  was  thought  that  in  this  compromise  certain  ideas  should 
not  be  carried  loo  far,  particularly  the  idea  that,  in  order  not  to  a{)pear  reactionary 
as  compared  with  the  {",ongr(!SS  of  \'ienna,  tlu\  Convention  must  perpetuate  more  liberal 
principles  than  those  established  in  1815. 

In  this  spirit,  a?id  with  a  view  to  facilitating  its  task,  the  Sub-Committee  appointed 
a  small  Committee,  and  both  have  worked  unceasingly;  often  the  small  Committee 
even  continued  its  labours  far  into  the  night.  The  desire  of  both  was  to  justify  the 
confidence  with  which  you  had  honoured  them. 

The  first  part  of  the  work  to  be  dealt  with  by  the  Sub-Committee  consisted  in 
finding  a  definition  of  international  rivers;  that  is  the  object  of  Article  1.  The 
([uestion  is  extremely  difficult  and  of  a  technical,  rather  than  of  a  legal  character. 
After  arduous  efforts,  an  agreement  was  arrived  at  on  this  subject,  to  the  satisfaction 
of  everybody. 

Equally  great  was  the  difficulty  of  arriving  at  an  agreement  on  a  classification  of 
international  rivers.  This  subject  was  of  very  great  concern  to  certain  European  and 
American  delegations.  The  Sub-Committee  took  as  a  basis  an  interesting  draft  scheme 
formulated  by  M.  Detoeuf,  the  distinguished  French  Delegate  (1),  and  adopted  the 
text  of  Article  1  a. 

The  third  part  of  our  work  consisted  in  determining  the  rights  and  obligations  of 
riparian  States,  a  matter  which  is  dealt  with  by  Article  9  of  the  Draft.  It  was  neces- 
sary to  lay  down  the  general  principles  governing  the  obligation  incumbent  upon 
riparian  States  to  abstain  from  placing  obstacles  in  the  way  of  navigation;  to  remove 
obstructions  to  it;  to  maintain  navigable  conditions  on  rivers;  and  finally  to  undertake 
all  works  necessary  for  improvement. 

After  a  preliminary  discussion  the  Sul)-Conimittee  instructed  the  Rapporteur, 
M.  Montarroyos,  to  submit  a  preliminary  draft  which  would  serve  as  a  basis  for  dis- 
cussion. It  was  this  question  which  occupied  the  Sub-Committee  for  the  longest  time, 
for  this  it  was  which  brought  out  the  most  divergent  tendencies  between  the  various 
delegations,  particularly  between  the  European  delegations.  Finally  we  were  able  to 
draw  up  the  text  of  the  article  which  is  before  you. 

The  Sub-Committee  also  dealt  with  the  questions  treated  in  Article  4  of  the  Draft, 
which  relates  to  local  and  inter-State  transport,  or,  in  other  words,  transport  traffic 
between  the  ports  of  one  and  the  same  State  and  transport  traffic  between  the  ports 
of  the  various  riparian  Slates  of  a  river. 

It  was  desired  to  recast  in  a  single  article  the  questions  dealt  with  in  Articles  4 
and  16  of  the  Green  Book  Draft.  As  the  Sub-Committee  could  not  arrive  at  agreement 
on  this  point,  it  appointed  a  small  Committee  to  find  a  formula  which  would  satisfy 
everyone.     This  draft  will  be  submitted  to  you  direct. 

The  members  of  the  Sub-Committee  could  not  agree  regarding  a  Japanese  amend- 
ment proclaiming  free  navigation  on  tributaries  of  international  rivers.  It  was  there- 
fore decided  that  the  matter  shoidd  be  settled  by  a  special  jtrotocol.  A  special  prol  ocol 
will  also  be  prepared  in  order  to  satisfy  those  who  advocate  freedom  of  navigation  on 
national  rivers. 

I-'inally  the  Sub-Committee  considered  the  contentions  stibmitted  to  it  hy  the 
Delegations  of  China  and  India  (2),  the  aim  of  which  was  to  establish  regulations  as 


( 1 )  See  p.  yo. 

(2)  See  text  proposed  liy  the  T)i'li>Kalion  of  India,  p.  r,9,  .ind  Chinese  Delegate's  remark.s,  p.  199. 
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exceptions  for  certain  rivers,  the  ooiiditioiis  of  which  are  of  an  exceptional  nature. 
This  article,  if  adopted,  could  be  inserted  at  the  end  of  the  Draft  Convention. 

I  will  not  go  into  the  details  of  tho  provisions  of  the  articles  submitted  to  you  for 
consideration.  The  Rapporteur,  M.  Montarroyos,  who  has  taken  so  active  and  intel- 
ligent a  part  in  our  labours,  will  inform  you  on  this  subject. 

On  behalf  of  the  Sub-Committoe,  1  have  tlie  honour  to  8ui)mit  to  you  the  results 
of  these  labours.  They  bear  the  impress  of  steady  endeavour  and  a  desire  for  concil- 
iation, they  are  calculated  to  satisfy  the  needs  of  all  continents,  all  regions  and  even  all 
countries.  You  must  not,  however,  regard  them  as  a  mere  haphazard  mixture  of 
ideas,  but  as  a  happy  compromise,  a  media  sententia,  to  use  the  expression  employed 
in  the  Proceedings  of  the  Naval  Conference  in  London  in  1909. 

As  regards  Articles  1  and  9  of  the  Draft,  the  Swiss  Delegation  stated  that  it  was 
not  in  agreement  on  certain  points,  because  the  terms  employed  in  these  articles  would 
not,  as  far  as  Europe  was  concerned,  respect  existing  Conventions  which,  in  its  opinion, 
should  be  respected. 

1  beg  you,  on  behalf  of  the  Sub-Committee,  to  take  all  the  above-mentioned  cir- 
cumstances into  account,  in  order  that  you  may  avoid  as  far  as  possible  any  discussion 
which  may  cause  the  Draft  to  lose  its  uniform  character,  and  in  order  that  you  may 
give  your  approval  to  the  principles  on  which  the  delegations  composing  the  Sub- 
Committee  have  agreed. 

If  the  Committee  on  Navigable  Waterways  succeeds  in  the  task  of  approving  a 
Draft  Convention  on  the  free  navigation  of  rivers,  it  will  have  given  the  world  prac- 
tical evidence  that,  with  the  aid  of  goodwill,  it  has  been  possible  to  arrive  at  an  agree- 
ment on  one  of  the  most  difficult  questions  of  international  law.  It  will  also  have 
shown  the  world  that  in  future  any  question  may  be  settled  by  convention  if  the 
States  realise  the  advantage  of  being  guided  by  the  general  interest,  and  are  willing 
to  sacrifice  their  national  interests  to  it  so  far  as  may  be  necessary. 

The  CHAIRMAN  (speaking  in  French).  —  Your  hearty  applause  makes  it  needless 
for  me  to  add  anything,  but  1  wish,  nevertheless  to  give  my  warmest  thanks  to  iM.  Al- 
varez, the  Chairman  of  the  Sub-Committee,  whose  task  has  been  most  difficult,  for 
the  pains  which  he  has  taken  and  for  his  practical  methods,  which  have  resulted  in  the 
presentation  of  a  Draft  which  has  secured  a  unanimous  vote.  Like  M.  Alvarez,  I  hope 
the  Committee  will  as  far  as  possible  avoid  discussion  and  seek  to  reach  agreement  as 
rapidly  as  possible,  in  order  that  we  may  submit  our  text  to-morrow  to  the  plenary 
meeting.  Having  expressed  this  hope,  1  offer  M.  Alvarez  my  sincere  congratulations 
on  behalf  both  of  the  Officers  of  the  Conference  and  of  the  Committee. 

M.  AVRAMOVITCH  (Serb-Croat-Slovene  State;  speaking  in  French).  —  I  also 
wish  to  thank  H.  Alvarez  very  warmly  for  the  important  work  he  has  done  and  for 
his  conciliatory  efforts. 

The  meeting  adjourned  at  12.50  p.m. 


TWELFTH  MEETING  OF  THE  COMMITTER 


ON 


NAVIGABLE  WATERWAYS 

(Friday,  April  15th,  1921,  at  3.30  p.m.) 


DISCUSSION    OF    DRAFTS   OF    ADDITIONAL   PBOTDCOL   ^    DISCUSSION    OF    ARTICLE    1 
APPOINTMENT   OF    ASSISTANT    RAPPORTEUR 

The  meeting  opened  with  M.  Adatci,  Vice-President  of  the  Conference,  in  the  Chair. 
DISCUSSION  OF  DRAFTS  OF  ADDITIONAL  PROTOCOL 

The  CHAIRMAN  (speaking  in  French).  —  M.  Alvarez,  Chairman  of  the  Sub-Com- 
mittee, announced  to  us  this  morning  that  there  was  a  separate  Draft  Protocol  on 
national  navigation. 

M.  Robert  HAAS  (Secretary-General  of  the  Conference:  speaking  in  French).  — 
The  Preamble  of  the  Green  Book  contains  a  number  of  provisions,  some  concerned 
with  principle,  others  directly  binding  on  waterways  which  are  not  considered  national 
in  the  sense  of  the  Green  Book,  but  which  are  nevertheless  subject  to  the  terms  of 
declarations  and  even  of  definite  engagements.  On  this  point  a  number  of  delegations, 
particularly  the  Netherlands  Delegation,  seconded  by  several  others,  showed,  by  their 
amendments,  a  desire  to  go  further  and  include  in  the  Convention  itself  provisions 
entailing  freedom  of  navigation  and  equality  of  treatment  on  national  waterways. 
On  the  other  hand  a  number  of  delegations  considered  that  the  Convention  should 
be  confined  to  the  regulation  of  the  regime  of  waterways  of  international  concern,  and 
that  it  should  leave  at  the  free  disposal  of  States,  without  any  restriction  whatever, 
waterways  not  considered  as  of  international  concern. 

The  Preamble  and  the  various  questions  raised  in  connection  therewith,  and 
also  in  connertion  with  Articles  2  and  3,  have  not  so  far  been  considered  by  the 
Committee,  as  it  considered  that  it  should  wait  to  hear  the  result  of  the  work  of  the 
Sub-Committee  under  M.  Alvarez  before  taking  a  decision. 

It  appears  impossible  at  present  to  insert  in  the  Convention  itself  terms  relating 
to  national  waterways  without  rendering  it  impossible  for  certain  delegations  to 
accept  the  Convention;  and  on  the  other  hand  it  would  be  a  great  pity  not  to  meet 
the  desires  of  certain  of  the  delegations  who  do  not  wish  to  limit  the  application  of  the 
principles  of  freedom  merely  to  international  waterways.  In  view  of  these  consid- 
erations, the  following  system  has  been  proposed  :  — 

Nothing  (•oncoming  national  waterways  is  to  be  inserted  in  the  Convention,  but  rs 
separate  protocol  will  be  prepared  dealing  with  them.  In  accordance  with  a  pre- 
cedent used  in  connection  with  the  Court  of  International  Justice,  this  separate  protocol 
will  only  be  open  for  the  signature  and  adherence  of  those  Powers  which  are  Contract- 
i.ig  Parties  to  the  Convention  on  the  International  Regime  of  Navigable  Waterways, 
but,  oa  the  other  hand,  these  Powers  will  in  no  way  be  bound  to  sign  this  separate 
protocol  or  adhere  to  it.  In  this  way  those  would  be  satisfied  who  desire  to  set  up 
more  than  a  mere  regime  of  international  waterways,  but  the  fate  of  the  Convention 
would  not  be  jeopardised. 

Moreover,  it  is  obvious  that  if  this  system  were  adopted,  there  would  be  nothing 
to  prevent  those  delegations  who  do  not  wish  to  sign  this  Protocol  or  adhere   to  il, 
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at  least  for  llif  moinent,  from  voting  the  constitution  of  the  Protocol  in  order  to  obtain 
the  necessary  majority;  their  vote  would  in  no  way  imply  any  engagement  whatever 
on  their  part  to  sign  or  adhere  to  it.  It  would  simply  be  done  in  order  lo  allow  those 
delegations  who  desire  it  to  express  their  opinion. 

That  is  the  principle  adopted  by  the  Sub-Committee,  which,  however,  has  not  had 
time  to  discuss  the  details  of  the  text  of  this  Protocol,  and  has  asked  me  to  draw  up 
a  draft,  with  the  sole  object  of  putting  its  ideas  on  paper  to  serve  as  a  basis  for  discus- 
sion. The  Swiss  Delegation  has  also  prepared  a  draft,  and  I  will  read  you  the  two 
texts;  ia  order  to  simplify  the  discussion,  I  will  then  endeavour  to  make  clear  the  differ- 
ence lietween  the  two  texts,  not  so  much  from  the  point  of  view  of  form,  of  tin'  legal 
aspect,  as  from  that  of  substance,  the  technical  aspect.  The  following  is  the  text  which 
I  have  drawn  up  :  — 

Those  of  the  High  Contracting  Parties  who  sign  the  present  protocol  or  accede  lo  it, 
mutually  undertake,  subject  to  reciprocity,  to  grant  each  other  the  same  rights  and  to  sub- 
scribe lo  the  same  obligations  on  the  navigable  waterways  situated  under  their  sovereignly 
or  authority  and  nol  considered  as  of  international  concern,  as  the  rights  £uid  ob ligations 
stipulated  between  all  the  High  Contracting  Parties  in  virtue  of  Articles  2,  3,  4,  5,  8,  10.  12. 
13,  14,  15,  17,  18,  19,  24,  25  and  27  on  navigable  waterways  of  international  concern. 

In  the  appHcation  of  the  present  provision  the  ex-pressions  /lavi gable  waten^■ays  nol  consid- 
ered as  of  international  concern  and  navigable  n'aterway  systems  not  considered  as  of  interna- 
tional concern,  shall  be  substituted  for  the  expressions  navigable  svaterways  of  international 
concern  and  navigable  ivalerway  systems  of  international  concern,  in  the  text  of  the  said  articles. 

It  is  also  understood  thai  those  provisions  of  the  above-mentioned  articles  which  deal 
specially  with  the  navigable  waterways  of  international  concern  referred  to  in  Article  1  {a) 
shall  not  be  applicable  lo  the  navigable  waterways  referred  to  in  the  present  Prolocol. 

The  following  is  the  text  proposed  by  the  Swiss  Delegation  ; — 

The  Contracting  Slates  to  Ihe  Convention  on  Ihe  Regime  of  Navigable  Waterways  of 
International  Concern,  being  desirous  of  applying  to  Ihe  waterways  not  considered  as  of 
international  concern  in  the  said  Convention  and  situated  under  their  sovereignty  or  autho- 
rity, the  principle  of  freedom  of  communications  laid  down  in  Article  23  of  the  Covenant 
of  the  League  of  Nations,  grant,  by  the  present  article,  on  the  said  waterways,  freedom  of 
direct  import  and  export  transport  traffic  for  persons  or  goods,  by  vessels  of  any  kind,  under 
conditions  of  perfect  equality  between  the  vessels  of  the  Contracting  States,  it  being  under- 
stood liiat  the  granting  of  national  treatment  does  not  confer  on  the  State  to  which  it  is 
granted  any  right  in  respect  of  the  practice  of  import  and  export  transport  traflic  other  than 
the  free  circulation  of  its  vessels  flying  the  national  flag  under  conaitions  of  equality  with 
those  of  the  co-contracting  State,  using,  in  their  existing  state,  those  waterways  w^hich  are 
open  to  the  public,  "and  conforming  to  the  laws,  regulations  and  usages  of  the  country  in  the 
same  manner  as  the  nationals  of  that  c(mntry. 

In  the  first  place  there  is  one  great  similarity  between  these  two  texts,  namely, 
that  the  procedure  is  the  same  in  both.  From  the  point  of  view  of  legal  expression, 
a  certain  number  of  slight  alterations  may  perhaps  have  to  be  made  in  both,  but  1 
think  I  am  interpreting  the  intention  of  the  Swiss  Delegation  when  1  say  that  in  both 
cases  it  is  a  question  of  an  optional  protocol,  and  that  only  the  Contracting  Parties  to 
the  General  Convention  may  sign  this  optional  protocol;  further,  those  Parties  are 
in  no  way  obliged  to  sign  it. 

As  regards  substance,  the  question  is  to  ascertain  what  are  the  rights  which  the  Con- 
tracting Parties  wish  to  establish  in  respect  of  waterways  which  are  not  of  international 
concern.  On  this  point  I  think  there  are  two  substantial  differences  between  the  texts. 
In  that  of  the  Swss  Delegation,  if  I  read  it  aright.  Article  2,  which  involves  freedom  of 
navigation,  and  .\rticle  3,  which  involves  equality  of  treatment,  are  applied  with  cer- 
tain restrictions  which  are  a  little  greater  even  than  those  laid  down  in  .-Vrticle  \. 
Moreover,  the  text  of  the  Swiss  Delegation  contains  nothing  granting  equality  of 
treatment  in  ports  and  the  free  use  of  ports.  1  thought  il  advisable  to  refer  to  .Vrticle  S 
in  my  draft,  because,  in  my  view,  free  use  of  ports  (with  equality  of  treatment)  shoidd 
be  considered  as  an  indispensable  adjunct  to  the  free  use  of  waterways.  Then  again, 
before  the  text  is  considered,  I  think  an  understanding  wovdd  have  to  be  reached  as 
to  what  the  various  countries  which  are  prepared  to  sign  this  Protocol  intend  to  grant 
as  rights.     .\s  regards  freedom  of  navigation  1  think  agreement  is  almost  unanimous, 
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as  also  on  the  subject  of  equality  of  troatniout.     As  regards  the  free  use  of  ports  and 
equality  of  treatment  in  the  ports,  I  think  the  two  texts  do  not  agree... 

M.  VALI.OTTON  (Switzerland;  speaking  in  French).  —  I  agree  as  to  the  prin- 
ciple.    1  wished  to  show  this  by  making  the  wording  as  clear  as  possible. 

M.  Robert  HAAS  (Secretary-General  of  the  flonferencc;  speaking  in  French).  — 
There  is  another  point, — the  settlement  of  disputes.  The  text  proposed  by  the  Swiss 
Delegation  does  not  make  it  quite  clear  that  disputes  are  to  be  settled  in  the  same 
way  as  for  international  waterways. 

M.  VALLOTTON  (Switzerland;  speaking  in  French).  —  I  put  this  question  aside. 

M.  Robert  HAAS  (Secretary-General  of  the  Conference;  speaking  in  French).  — 
The  text  which  1  have  presented  provides  for  the  establishment  of  the  same  method 
of  settling  disputes.  1  think  these  are  the  only  two  points  on  which  the  texts  differ; 
but  independently  of  the  text  I  think  we  should  have  to  ascertain  the  opinion  of  the 
Committee  on  these  two  points,  more  particularly  of  those  members  who  are  prepared 
to  accede  to  the  Protocol.  We  could  then  see  from  the  point  of  view  of  drafting  which 
of  the  two  texts  can  serve  as  a  basis  for  discussion. 

The  CHAIRMAN  (speaking  in  French).  —  I  thank  the  Secretary-General  of  the 
Conference  for  the  text  which  he  has  been  good  enough  to  draw  up.  At  Geneva, 
a  question  of  capital  importance  was  solved  in  connection  with  the  Permanent  Court 
of  International  .lustice. —  aquestion  of  the  judicial  body  which  should  arbitrate  in 
international  disputes.  We  discussed  for  three  weeks,  but  fortunately  our  discussion 
produced  what  we  named  the  Geneva  Protocol, — introducing  compulsory  jurisdiction. 
In  principle,  the  agreement  which  was  reached  there  leaves  full  freedom  to  all  nations 
but  also  shows  some  slight  moral  and  theoretical  advance.  I  think  we  may  all  agree 
here  to  the  same  conditions  and  accept  this  principle,  which  does  not  compel  any 
nation  to  contract  obligations. 

M.  VALLOTTON  (Switzerland;  speaking  in  French).  —  I  merely  wish  to  add  a 
few  words  to  tell  you  what  happened.  Obviously  ideas  take  their  own  course,  and 
M.  Haas  and  others  also  had  ascertained  that  we  were  all  of  the  same  opinion, — that 
the  solution  of  the  difficulty  in  connection  with  navigable  waterways  would  be  found 
in  the  establishment  of  an  optional  protocol.  I  venture  to  recall  the  fact  that  at 
Geneva  it  was  the  Swiss  Delegation  which  proposed  this  solution  in  connection  with 
the  institution  of  a  compulsory  Court  of  Justice  through  the  signing  of  an  optional 
Protocol  rendering  the  jurisdiction  of  this  Court  compulsory  for  signatories  only. 
I  must  tell  you  that  I  had  no  intention  of  competing  in  any  way  with  our  Secretary- 
General,  with  whose  text  I  was  unacquainted  when  I  drew  up  my  own;  my  object 
was,  in  view  of  the  short  time  at  our  disposal,  to  try  to  facilitate  the  solution  by  pro- 
posing as  simple  a  text  as  possible.  1  shall  personally  be  delighted  if  the  majority 
support  the  view  of  our  Secretary-General,  according  to  which  the  settlement  of  dis- 
putes, even  in  connection  with  this  question,  would  take  place  under  the  auspices  of 
the  League  of  Nations.  If  I  did  not  mention  this,  it  was  in  order  to  meet  halfway 
States  who  were  perhaps  unfavourable  to  the  idea,  and  to  show  that  it  is  possible  to 
begin  with  free  circulation,  even  if  the  settlement  of  disputes  is  effected  otherwise 
than  by  means  of  the  formula  which  we  have  adopted  elsewhere.  You  will  have 
noticed  that  in  order  to  make  quite  clear  the  lines  upon  which  this  will  take  place. 
1  have  added  two  draft  protocols  (1).     The  text  of  these  two  protocols  is  copied  almost 


(1)  Thu  two  h'xts  read  as  follow-^  :  - 

I'lill  ICM  111.    OF    SlG.NATUllE    OF    THK    ADDITIONAL    AKTli;i.i:    liltAN'TINf:     FIlEEllOM 
OP    OOMMUNICATIONS    BY    WATERWAY 

(Aiuicr  la  Ui  llic  Convenlion  uii  the  Reginin  of  IViuigable  IVaterivni/s  of  International  Concern.) 
(I^roposinl  by   tlie  Swiss   Deli_'^'alioii.) 

"Trie   Meinbors  of  the  League  of  Nations  and  members  of  liio  tecluiiial  oiKanisalioiis  or  tliose 
invited  to  sijjii  tlie  present  protocol,  throngh  tlie  nndersigned,  duly  authorised  lli.r.l.i   dpilni-  that 
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exclusively  lioin  Ihe  texts  adopted  at  Geneva.  We  have  thus  in  Ihis  respect  a  pre- 
cedent accepted  by  the  political  assembly  of  the  League  of  Nations,  and  we  shall  thus 
be  certain  that  if  the  idea  meets  with  the  approval  of  the  majority,  we  shall  in  any 
event  be  sure  of  not  committing  errors  from  the  legal  point  of  view.  In  my  view 
the  first  protocol  simply  implies  recognition  of  the  principle;  the  second  goes  a  step 
further,  and  perhaps  only  a  small  number  of  States  will  sign  it.  According  to  this 
Protocol  the  signatory  States  recognise  the  principle,  and,  subject  to  the  usual  formal- 
ities, undertake  to  put  it  into  force  in  their  own  territories  at  once. 

M.  DETCEUF  (France;  speaking  in  French).  —  I  quite  agree  regarding  the  prin- 
ciple of  the  proposal.  1  merely  wish  lo  point  out  that  the  additional  article  proposed 
by  M.  Vallotton  begins  thus  : 

The  Contracting  States  to  the  Convention  on  the  regime  of  navigable  <,valer<.\'ays  of 
international  concern,  being  desirous  to  put  into  application... 

In  fact,  the  wording  of  this  article  would  lead  us  to  suppose  that  it  is  all  the  Con- 
tracting States  which  are  taking  (he  measures  in  question.  1  ask  that  the  matter 
shall  be  made  clearer  by  saying,  as  indeed  the  Secretary  General,  has  done,  those  oj  tJie 
Contracting  States  wlio  think  fit... 

M.  VALLOTTON  (Switzerland;  speaking  in  French).  —  That  simply  means  the 
signatories  of  the  Protocol,  and  results  from  the  fact  of  signing. 

M.  DET(EUF  (France;  speaking  in  French).  —  The  wording  may  lead  to  confu- 
sion, and  1  think  it  would  be  advisable  to  state  whether  the  signatories  of  the  Protocol 
acceded. 

M.  LELY  (Netherlands;  speaking  in  French).  —  The  solution  which  has  been 
provided  in  respect  of  Article  2  obliges  me  to  withdraw  the  amendment  which  I  had 
put  in  to  the  same  effect  (I). 

M.  BIGNAMI  (Italy;  speaking  in  French).  —  The  Italian  Delegation  intends  to 
sign  this  Protocol  on  condition  that  it  is  also  able  to  sign  the  Convention  relarting  to 
navigable  waterways.     I  will  venture,  however,  to  submit  an  observation  regarding 


they  accept  freedom  of  coinmuiiications  liv  water  on  waterways  not  considered  as  of  international 
concern,  as  in-  tituted  by  the  Additional  Article  fornnng  Annex  (1)  to  the  Convention  on  the  Regime 

of  Navigable  Waterway,  of  International  Concern  approved  by   the  vote of  the  Conference... 

at  Barcelona  on 1921. 

"The  present  Protocol,  which  has  been  drawn  up  in  accordance  with  the  decision  of  tiie  (Con- 
ference  is  subject  to  ratification.     Each  Power  shall  send  its  ratification  to  the  Secretary-C<eneral 

of  the  League  of  Nations;  the  latter  shall  take  the  necessary  steps  to  notify  such  ratification  to 
the  other  signatory  Powers. 

"The  ratilication  shall  be  deposited  in  the  archives  of  fhe  Secretariat  of  the  League  of  Nations. 

"The  present  Protocol  shall  remain  open  for  signature  by  the  States  Members  of  the  League 
of  Nations  or  of  the  technical  organisations,  or  by  States  invited  to  do  so. 

"The  article  attached  hereto  shall  come  into  force  at  the  time  of  ratification  unless  any  other 
date  be  mentioned  in  the  Act  of  Ratification. 

"Done  at  Barcelona 1921. 

"{Dale  and  signature)" 

Note  by  Swiss  Delegation  : 

"(The  signature  of  the  above  Protocol  siiall  be  o|)tioiial.)" 

OPTIONAL    CLAUSE    OF    THE    PROTOCOL    OF    SIGNATIRE 

(Annc.r  1  ih)  to  the  Convention  on  the  Regime  of  Navigable  Waterways  ol  Jnternntional  ( 'oncrn.) 
(Proposed  by  the  Swiss  Delegation.) 

"The  undersigned,  being  duly  authorised  thereto,  further  declare  on  behalf  of  their  (lovern- 
nieni,  that  from  tliis  date  they  accept  as  compulsory  ''ipso  facto",  and  without  special  Convention 
for  that  purpose,  freedom  of  comniunicalioiis  by  water,  in  conformity  with  the  .Vdditional 
.\rticle,  Aniiey  1  (a)  to  the  Convention  on  the  Regime  of  Navigable  Waterways  nf  International 
Concern,  in  the  following  terms  ; — 

"On  behalf  of  (name  of  State)  1  declare  that  I  accept  as  compulsory  "ipso  facto"  and  without 

special  Convention,  from as  regards  any  other  Member  or  State  which  accepts  the  same  obliga- 

lion,  that  is  lo  say,  simply  on  condition  of  recijirocity.  for  a  period  of  (five)  years,  freedom  of  commn- 
nications  by  national  waterway,  in  conforniity  with"  the  Adlilional  .Vrticle  (Annex  !  lo  the  Conven- 
tion on  the  Regime  of  Navigable  Waterwa- s  of  International  Concern)." 

"Done  at  Barcelona 1021. 

"{Date  and  signature)." 

(I)  See  p.  U. 
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the  Protocol  proposed  to  us  by  the  Swiss  Delegation.  It  seems  to  me  that  when  we 
s])eak  of  reciprocity,  it  would  be  better  to  add  the  w^ords  without  any  prejudice  to  the 
rights  of  their  full  and  entire  sovereignty.  This  idea  may  be  understood  in  the  text 
proposed  to  us,  but  I  think  it  would  be  oven  better  for  it  to  bo  more  clearly  expressed. 
I  iliink  i'  is  also  necessary  to  make  a  few  alterations  in  Article  3,  if  it  is  to  be  men- 
tioned in  the  Protocol.  Article  3  refers  to  equality  of  treatment;  I  think  that  it  is 
going  too  far  to  grant  absolute  equality  on  the  national  waters  of  a  State  to  the  natio- 
nals, property  and  flags  of  other  States.  We  do  not  think  we  can  grant  this  complete 
equality  of  treatment,  because  we  consider  such  a  decision  might  lead  to  serious  difii 
culties. 

Finally,  wo  sho\ild  like  tlio  reference  to  Articles  5,  10,  12  and  19  to  be  omitted.  A 
regards  tbo  otlior  articles  we  have  no  comments  or  objections  to  make. 

The  CH.VIRMAN  (speaking  in  French).  —  In  my  opinion  the  (lonunittee  should 
concentrate  its  whole  attention  on  the  principle  of  establishing  this  separate  Protocol, 
if  1  may  call  it  so. 

M.  MONTARROYOS  (Brazil,  Rapporteur;  speaking  in  French). — There  is  one 
l)oint,  resulting  from  an  observation  made  by  M.  Vallotton,  which  must  be  cleared 
up.  It  must  bo  pointed  out  that  a  vote  in  favour  of  the  introduction  of  this  Protocol 
does  not  imply  that  the  Protocol  will  be  signed  forthwith.  In  other  words,  delegations 
may  approve  the  Protocol  without  undertaking  to  sign  it  at  once.  This  is  all  the 
more  natural,  as  when  the  Governments  were  invited  to  send  representatives  to  this 
Conference,  nothing  more  than  a  recommendation  was  in  question,  and  the  Govern- 
ments must  be  consulted  before  any  signature  can  be  given. 

M.  Robert  Hy\^AS  (Secretary-General  of  the  Conference;  speaking  in  French).  — 
I  will  go  even  furthei',  and  say  that  the  vote  in  favour  of  this  Protocol  should  in  noway 
signify  on  the  part  of  the  States  which  approve  it,  any  intention  of  signing  it  at  any 
date  whatever.  1  may  remind  you  that  at  least  two-thirds  of  the  votes  must  be  ob- 
tained for  a  Convention  to  be  valid. 

The  CHAIRMAN  (speaking  in  French).  —  In  the  Geneva  Protocol  it  is  stated  that 
the  present  Protocol  shall  remain  open  fur  the  signatures  of  States...  without  any  fixed 
period  for  so  doing.  Consequently  a  State  might  wait  a  hundred  or  even  two  hundred 
years  before  deciding  to  sign. 

Does  the  Committee  think  that  we  may  now  proceed  to  consider  the  contents  of  the 
Protocol  itself? 

M.  TSANG-OU  (China;  speaking  in  French).  —  If  the  parties  concerned  accept 
the  Protocol,  will  it  be  necessary  for  them  to  conclude  special  Conventions? 

The  CHAIRMAN  (speaking  in  French).  —  Certainly  not. 

M.  TSANG-OII  (China;  speaking  in  French).  —  Then  the  present  Protocol  will 
constitute  an  engagement  undertaken  between  the  signatories? 

As  regards  another  point,  are  we  to  agree  that  the  terms  of  all  the  articles  men- 
tioned in  the  Draft  Protocol  apply  to  national  navigable  waterways?  To  state  my 
question  more  exactly  :  Can  a  State  accept  Articles  2,  3  and  4,  for  example,  and  not 
Articles  13,  14  and  15? 

Mr.  11.  U.  MANCE  (Great-Britain).  —  The  point  raised  by  the  Chinese  Delegate 
touches  very  closely  on  a  small  point  thai  1  intended  to  raise.  I  may  mention  that 
the  British  Delegation  fully  approves  of  this  idea  of  a  protocol,  but  the  small  Com- 
mittee which  1  hope  will  be  appointed,  to  deal  with  it — thus  avoiding  lengthy  discussion 
hero — will  have  to  bear  in  mind  the  relative  advantages  of  a  protocol  couched  in  very 
liberal  terms,  signed  by  a  certain  luunbor  of  States,  and  a  protocol  containing  perhaps 
slightly  less  liberal  terms,  signed  by  a  much  larger  number  of  States.  I  understand 
that  the  Protocol  must  be  accepted  en  bloc  if  it  is  accepted  at  all.     The  only  other 
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question  that  will  arise  is  one  which  of  the  Delegate  of  Italy  perhaps  had  in  mind,  that 
of  charges.  These  are  excluded  from  the  Draft  presented  by  the  Secretary-General, 
but  the  question  is  to  a  certain  extent  left  open  in  the  Draft  presented  by  the  Dele- 
gate of  Switzerland.  The  difTiculty,  I  imagine,  arises  from  the  fact  that  the  waterways 
have  been  constructed  at  the  expense  of  the  State,  and  in  some  cases  the  tolls  have 
been  remitted  altogether.  The  question  therefore  arises  whether,  if  you  allow  foreign 
vessels  to  use  these  waterways,  they  ought  not  to  bear  charges  corresponding  to  what 
might  have  been  reasonably  levied  by  the  State,  had  it  looked  upon  the  waterways  as 
a  commercial  undertaking.  I  do  not  propose  to  suggest  a  solution,  but  when  the 
Sub-Committee  considers  this,  I  think  it  may  be  one  of  the  critical  points,  and  1  there- 
fore wish  to  draw  the  attention  of  the  Committee  to  it. 

M.  VALLOTTON  (Switzerland;  speaking  in  French).  —  Article  36  of  the  Statute 
of  the  Court  of  Justice  reads  as  follows  : 

The  jurisdiction  of  the  Court  comprises  all  cases  which  the  parties  refer  to  it.  and  all  mat- 
ters specially  provided  for  in  treaties  and  conventions  in  force. 

The  Members  of  the  League  of  Nations  and  the  States  mentioned  in  the  Annex  to  the 
Covenant  may,  either  when  signing  or  ratifying  the  protocol  to  which  the  present  Statute 
is  adjoined,  or  at  a  later  moment,  declare  that  they  recognise  as  compulsory  ipso  facto  and 
without  special  agreement,  in  relation  to  any  other  Member  or  State  accepting  the  same 
obligation,  the  j  urisdiction  of  the  Court  in  all  or  any  of  the  classes  of  legal  disputes  concerning : 

(a)  The  interpretation  of  a  treaty; 

{b)  Any  question  of  international  law; 

{(■)  The  existence  of  any  fact  which,  if  established,  would  constitute  a  breach  of  an  inter- 
national obligation; 

(d)  The  nature  or  extent  of  the  reparation  to  be  made  for  the  breach  of  an  international 
obligation. 

The  declaration  referred  to  above  may  be  made  unconditionally  or  on  condition  of  reci- 
procity on  the  part  of  several  or  certain  Members  or  States,  or  for  a  certain  time. 

In  my  opinion,  that  constitutes  an  analogy  with  the  matter  now  before  us.  Some 
States  will  declare  themselves  willing  to  recognise  the  principle;  others  will  say  that 
they  are  quite  prepared  to  recognise  it  to  the  full  in  their  own  territories:  others, 
again,  will  point  out — as  one  delegation  has  done —  that  they  do  not  agree  with  the 
majority  in  accepting  all  the  obligations  suggested,  for  example,  by  M.  Haas.  If, 
therefore,  we  wish  this  innovation  to  have  its  full  effect,  we  must  give  this  institution 
more  elasticity  by  establishing  first  a  protocol  simply  recognising  the  principle,  and 
secondly  an  entirely  optional  protocol,  and  allow  those  States  which  will  not  sign 
this  second  protocol  involving  an  immediate  obligation,  to  pass  special  conventions, 
the  terms  of  which  may  be  fixed  according  to  whether  these  States  accept  any  give:i 
convention  included  in  our  general  scheme. 

iM.  Robert  HA.\S  (Secretary-General  of  the  Conference;  speaking  in  French).  ~~ 
Neither  M.  Vallotton  nor  myself  need  defend  the  respective  merits  of  our  texts,  as 
we  are  not  concerned  here  with  any  question  which  might  involve  the  pride  of  author- 
ship; and  as  far  as  I  am  concerned,  if  I  have  introduced  the  greatest  possible  number 
of  articles,  it  was  because  it  is  always  easier  to  omit  than  to  add. 

The  particular  point  as  to  whether  resort  must  be  had  to  a  protocol  of  tliis  kind  in 
order  to  allow  a  State  to  place  any  particular  waterway  at  the  disposal  of  another 
State  seems  to  me  entirely  superfluous.  It  is  quite  easy  for  States  to  conclude  conven- 
tions between  themselves;  the  essential  aim  is  to  obtain  at  once  a  regime  which  shall 
be  sufficiently  clear  and  comprehensive,  even  though  we  makea  most  modest  beginning. 
It  is  quite  needless  to  have  recourse  to  a  protocol.  States  do  not  require  the  machin- 
ery of  the  League  of  Nations  or  of  a  protocol  of  this  nature  in  order  to  open  a  water- 
way to  any  particular  country.  It  would  be  better  to  confine  ourselves  to  a  group 
of  obligations  which  States  could  undertake  vn  Idoc  whenever  they  might  tiiink  desi- 
rable; the  obligations  would  then  automatically  extend  to  include  all  those  under- 
taking similar  engagements.  The  question  now  arises  as  to  what  these  obligations 
are  to  be. 

There  appears  to  be  complete  agreement  as  regards  Article  2.  .Mention  of  Article  3 
cannot  possibly  be  omitted,  because  very  little  freedom,  properly  so-called,  would  be 
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lo[t.  Porhaps  it  coulrl  bo  altered,  as  the  Italian  Delegation  proposes;  it  would  no 
longer  be  national  treatment  that  would  be  granted,  but  niost-favoured-nation  treat- 
ment. 

M.  BIGNAMI  (Italy;  speaking  in  French).  —  That  is  true.  General  Mance  made 
a  very  just  remark  regarding  charges.  If  a  State  expends  considerable  sums  in  order 
to  have  river  navigation,  and  if  it  wishes  to  place  very  light  charges  on  its  iniiabitants, 
who  have  already  cnnlrilmlrd  to  tlio  expenditure,  is  it  fair  to  compel  it  to  extend  to 
foreigners  who  come  and  work  on  its  territory  the  more  favourable  terms  which  it 
grants  to  its  own  nationals.'  1  consider  that  it  should  be  free  to  accord  difTerent  treat- 
ment— even  though  it  might  not  actually  do  so — to  the  two  categories  of  persons 
using  its  navigable  waterways. 

M.  Robert  HAAS  (Secretary- General  of  the  Conference;  speaking  in  French).  — 
In  order  to  satisfy  the  Italian  Delegation,  we  might  add  a  supplementary  paragraph, 
to  be  drawn  up  by  mutual  agreement,  dealing  with  charges  intended  to  cover  the 
cost — including  repayment  of  capital  expenditure— of  the  waterways  constructed  and 
maintained  at  the  public  expense. 

M.  BIGNAMI  (Italy;  speaking  in  French).  —  There  may  be  still  other  cases.  Is 
it  likely  that  a  State  will  deprive  itself  of  the  right  to  accord  to  nationals  si-mewhat 
difTerent  treatment  to  foreigners  on  certain  canals  constructed  exclusively  for  certain 
industries  or  certain  waterway-systems?  Italy,  who  gives  freedom  to  all,  will  probably 
give  freedom  even  to  those  who  come  and  work  on  her  territory;  but  it  does  not  seem 
to  me  reasonable  for  her  to  deprive  herself  completely  of  her  rights  by  means  of  a  con- 
vention of  a  general  nature.  As  at  the  beginning  of  our  work,  we  must  be  content 
with  little  in  order  to  achieve  greater  results.  1  propose  either  to  alter  the  text  of 
Article  3  or  else  to  omit  all  mention  of  this  article.  It  shoidd  be  understood  that  by 
freedom  is  meant  freedom  not  only  to  treat  other  Powers  differently  amongst  them- 
selves, but  to  differentiate  between  foreigners  and  those  who  are  living  on  their  national 
soil. 

M.  Robert  HAAS  (Secretary-General  of  the  Conference;  speaking  in  French).  -• 
Not  to  mention  Article  3  at  all  would  be  to  go  beyond  M.  Bignami's  wishes.  It  would 
be  better,  by  means  of  a  text  to  be  drafted  by  M.  Bignanii  himself,  to  limit  the  scope 
of  Article  3  as  regards  national  waterways,  excluding,  for  example,  equality  in  matters 
of  charges. 

M.  BIGNAMI  (Italy;  speaking  in  French).  —  A  lext  of  a  general  nature  would 
be  necessary.  We  might  say  that,  as  regards  dues.  Article  3  should  not  be  interpreted 
as  imposing  absolute  equality,  but  that  these  charges  should  be  equitable. 

The  CHAIRMAN  (speaking  in  French).  —  M.  Bignami  and  M.  Haas  will  draft  a 
text  which  will  satisfy  the  Italian  and  certain  other  Delegations,  and  will  submit  this 
text  to  the  Committee. 

Sir  Louis  KERSHAW  (India).  —  1  wish  to  ask  one  (luestion.  If  a  State  signs 
this  engagemenl.  does  that  imply  thai  all  rivers  williin  its  territory  will  come  under 
the  terms  of  this  regime  wiliiout  any  possible  reservation  on  the  part  of  the  State? 

M.  DETOEUF  (France:  speaking  in  French).  —  If  reciprocity  is  adn)itted  in  the 
Protocol,  the  agreement  must  hold  good  for  all  the  rivers  in  the  country;  otherwise 
it  would  not  bo  known  how  far  the  reciprocity  extended. 

M.  REINHARDT  (Austria:  speaking  in  French).  —  Is  it  possible  to  sign  this 
Protocol  with  a  reservation  as  regards  the  signature  of  certain  States  or  groups  of 
States  ■  When  signed  by  cer' ain  other  States,  the  protocol  may  possess  an  interest 
for  a  country  which  it  woidd  not  possess  at  all  if  not  signed  by  them. 
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The  CHAl  niMAN  (speaking  in  French).  —  Thai  contingency  has  not  been  provided 
for.  The  (juestion  was  raised  at  Geneva  at  the  time  of  the  discussion  on  the  Perma- 
nent Court  of  Justice.  Certain  countries  wished  to  make  it  a  condition  of  their  signa- 
ture that  a  large  number  of  countries  should  sign. 

M.  REINHARDT  (.Austria;  speaking  in  French).  —  In  that  case  the  question  is 
still  more  important. 

M.  Robert  HAAS  (Secretary  General  of  the  Conference;  speaking  in  French).  — 
That  would  completely  change  the  character  of  this  Protocol,  which  is  of  no  value 
uidess  it  is  subject  to  reciprocity.  I  cannot  see  what  a  State  risks  by  signing  it  without 
knowing  which  States  will  accede  to  it.  If  a  State  does  not  with  to  bind  itself  unless 
otiier  States  with  which  it  is  particularly  concerned  will  also  be  bound,  I  should  like 
to  point  out  that  if  these  Stales  do  not  bind  themselves,  neither  will  the  first  State 
be  bound  to  them. 

M.  REINHARDT  (Austria;  speaking  in  French).  —  1  presume  that  reciprocity 
will  not  always  be  put  into  practice.  It  may  be  theoretical,  but  may  not  actually 
be  put  into  force. 

M-  Robert  HAAS  (Secretary  General;  speaking  in  French).  —  There  are  cases  in 
which  a  country  might  strongly  desire  to  consent  to  the  sacrifice  involved  by  opening 
its  waterways  to  the  flags  of  certain  States,  because  it  desires  to  carry  on  navigation 
itself  in  some  particular  country.  I  think  that  that  is  the  ease  to  which  AI.  Reinhardt 
is  referring.  Such  a  country  would  make  a  fool's  bargain  by  signing,  because  the 
country  in  which  it  desires  to  navigate  will  not  enter  its  waterways,  and  those  in 
which  it  is  not  interested  will. 

M.  REINHARDT  (Austria;  speaking  in  French).  —  That  is  very  true. 

M.  Robert  HAAS  (Secretary  General  of  the  Conference;  speaking  in  French).  — 
The  question  appears  to  me  insoluble. 

M.  TSANG-OU  (China;  speaking  in  French).  —  1  told  you  that  it  would  be  advan- 
tageous to  have  a  more  elastic  system.  You  have  introduced  the  word  reciprocity. 
Think  of  a  country  as  large  as  China,  which  has  many  navigable  waterways.  Is  there 
any  country  which  can  guarantee  reciprocity  with  China  from  the  point  of  view  of 
extent  of  navigation?  I  think  the  Protocol  might  be  divided  into  three  paragraphs, 
as  follows  : — 

1.  Recognition  of  the  principle  of  freedom  of  communications; 

2.  Extension  of  this  principle  to  national  waterways,  with  a  minimum  of  obligations ; 

3.  Enumeration  of  obligations,  which  might  be  considered  as  optional  in  so  far 
as  they  were  reconcilable  with  the  laws  of  the  country. 

I  think  a  very  simple  system  is  required  in  order  to  permit  the  greatest  possible 
number  of  countries  to  sign.  If  China  accepts  the  first  part,  she  will  sign.  If  she 
accepts  the  second  or  third,  she  will  sign. 

M.  KRBEC  (Czecho-Slovakia;  speaking  in  French).  — This  discussion  on  national 
waterways  appears  to  me  out  of  place.  We  are  discussing  national  waterways,  wher- 
eas we  do  not  yet  know  what  will  be  the  regime  of  international  waterways;  and  yet 
this  is  the  real  question  which  we  have  met  to  settle.  We  are  constantly  being  told 
that  we  have  not  much  time  left,  and  that  we  must  conclude  our  labours  with  all  speed, 
and  yet  we  are  discussing  questions  of  secondary  importance,  and  so  far  have  failed 
even  to  define  international  waterways.  The  formula  proposed  by  M.  Haas  refers 
to  articles  with  which  we  are  not  even  acquainted.  The  extent  of  the  engagements 
which  we  are  undertaking  in  signing  this  Protocol  cannot  possibly  be  judged  unless 
wo  have  before  lis  the  text  of  these  articles.  1  therefore  propose  that  this  discussion 
be  deferred  until  after  the  Convention  on  International  Navigable  Waterways  has 
been  adopted. 
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As  regards  the  substance  of  the  question,  tin'  most  important  matter  is  to  know 
what  will  be  the  engagements  which  we  shall  undertake  by  signing  such  a  protocol.  1 
think  that  the  system  of  enumerating  the  articles  is  not  a  good  one.  The  Italian 
Delegation  has  already  proposed  to  omit  four  or  five  articles;  various  delegations  will 
probably  call  for  the  omission  of  others.  I  am  very  much  afraid  that  nothing  will 
be  left.  1  think  it  woidd  be  better  to  rest  content  with  a  more  general,  more  elastic 
formula,  as  the  Swiss  Delegation  has  proposed,  or  else  to  take  the  te.^t  of  the  Preamble 
in  the  Green  Book.     A  general  fonnida  would  cerlainly  find  wider  support. 

The  (MIAIRMAN  (speaking  in  French).  —  But  yon  do  think  that  a  protocol  is 
necessary  for  national  rivers. 

M.  KRBEC  (Czecho-Slovakia;  speaking  in  French).  —  In  principle,  yes. 

M.  AVRAMOVITCH  (Serb-Croat-Slovene  State;  speaking  in  French).  —  Is  it 
really  of  any  use  to  raise  this  question  of  the  Protocol?  There  are  other  reasons 
besides  those  given  by  the  Czecho-Slovak  Delegate- — in  particular  a  question  of  prin- 
ciple. Many  delegations  do  not  wish  to  accept  anything  which  affects  their  national 
waterways,  and  this  not  through  lack  of  any  liberal  spirit,  but  because  the  economic 
conditions  of  their  country  do  not  allow  them  to  do  so.  A  two-thirds  majority  is 
necessary  for  the  Protocol  to  be  accepted,  and  if  all  those  who  are  not  concerned  in 
this  question  abstain  when  the  vote  is  taken,  or  retire  from  the  Committee  in  order 
not  to  undertake  even  a  moral  obligation  in  the  matter,  you  can  imagine  the  situatioii 
which  will  result.  In  my  opinion,  the  question  of  principle  must  be  raised  first.  Is 
it  of  any  use, — is  it  not  premature,  to  discuss  a  protocol  of  this  kind? 

The  CHAIRMAN  (speaking  in  French).  —  1  wished  to  know  the  general  opinion 
of  the  meeting  before  entering  upon  any  detaUed  discussion,  and  for  that  reason  I  asked 
various  speakers  to  give  their  views;  I  thank  M.  Avramovitch  for  having  made  the 
sitnation  clear. 

M.  MONTARROYOS  (Brazil;  speaking  in  French).  —  I  think  M.  Avramovitch 
does  not  know  the  origin  of  this  Protocol;  what  he  asks  for  has  already  been  done,  if 
not  in  Committee,  then  in  Sub-Committee.  The  Sub-Committee  had  decided,  on  a 
proposal  of  the  Japanese  Delegation,  to  open  to  navigation  all  tributaries  of  all  coun- 
tries. After  having  adopted  this  proposal,  which  was  of  a  much  more  radical  nature 
than  the  Protocol,  the  Sub-Committee  succeeded  after  much  effort  in  inducing  the 
Japanese  Delegation  to  renounce  the  right,  which  it  had  acquired  through  this  vote, 
and  accept  instead  the  idea  of  a  protocol,  even  though  more  limited  in  its  effect. 

M.  AVRAMOVITCH  (Serb-Croat-Slovene  State;  speaking  in  French).  —  II  I 
remember  aright,  it  was  a  recommendation  which  was  in  question. 

M.  MONTARROYOS  (Brazil;  speaking  in  French).  —  No;  there  was  a  recom- 
mendation in  the  Preamble  of  the  Green  Book  Draft.  The  Japanese  Delegation  had 
obtained  a  majority  for  its  amendment,  which  goes  directly  counter  to  your  wishes. 
We  succeeded  in  establishing  a  protocol  of  such  a  character  that  those  States  which 
were  unwilling  to  grant  freedom  of  navigation  on  their  own  rivers  were  free  not  to 
sign  it.  We  thus  avoid  causing  a  cleavage  in  the  Conference.  I  think  it  is  reasonable 
to  accept  this  Protocol,  especially  as  we  have  all  agreed  in  principle  that  the  ideal 
would  be  to  open  to  every  State  what  is  really  the  sequel  to  the  freedom  of  the  seas, 
namely,  freedom  on  the  rivers  of  every  country.  By  adopting  this  Protocol  we  shall 
clearly  mark  the  goal  towards  which  we  all  wish  to  turn  our  steps,  and  at  the  same 
time  we  shall  in  no  way  affect  the  special  economic  circumstances  which  for  the  mo- 
ment prevent  certain  States  from  definitely  accepting  the  principle  of  freedom. 

M.  Robert  HAAS  (Secretary  General  of  the  Conference;  speaking  in  French).  — 
1  think  it  would  be  very  desirable,  in  order  to  avoid  any  misunderstanding,  to  take 
a  vote  now  on  the  principle  of  the  protocol,  it  being  understood  that  a  vote  in  favour 
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will  signify  nothing  more  than  an  acceptance  of  the  view's  expressed  by  M.  Montar- 
royos,  that  is  to  say,  that  the  system  of  the  Protocol  will  leave  to  all  who  wish  to 
accept  it  the  option  of  doing  so  or  of  abstaining. 

Tlio  CHAIRMAN  (speaking  in  French).  -  -  As  nobody  else  wishes  to  speak,  I  will 
co.isider  the  discnssion  closed,  and  will  put  to  the  vote  the  principle  of  the  Protocol 
concerning  national   waterways. 

'I'hc  principle  was  adopted  by  24  votes  to  2,  with  5  abstentions. 

We  now  pass  to  the  contents  of  the  protocol. 

M.  POLITIS  (Greece;  speaking  in  French).  —  The  question  of  principle  has  been 
settled,  and  1  now  propose  that  a  small  sub-committee  be  appointed  to  draft  the  pro- 
tocol.    It  will  then  be  submitted  to  the  Conference  in  order  that  all  may  sign. 

Tlie  CHAIRMAN  (speaking  in  French).  —  As  no-one  asks  to  speak,  the  question 
will  he  decided  thus.  The  Officers  of  the  Conference  propose  that  the  following  be 
appointed  as  Members  of  the  Sub-Committee  : 

MM.  Tsang-Ou  (China),  Velasquez  (Paraguay),  Lely  (Netherlands),  Bignami(  Italy), 
Sir  Louis  Kershaw  (India).  If  the  Committee  approves  this  choice,  I  will  ask  these 
delegates  on  its  behalf  to  make  great  elTorts  to  enable  us  speedily  to  arrive  at  a  final 
text. 

DISCUSSION  OF  ARTICLE  1 

The  CHAIRMAN  (speaking  in  French).  — We  have  now  arrived  at  the  culminating 
point  of  our  labours.  Article  i  raises  a  capital  question;  1  will  read  it  in  the  form 
i.i  which  it  has  been  drafted  by  the  Sub-Committee  under  the  chairmanship  of  M.  Al- 
varez : 

I  n  applying  the  present  Convention,  the  following  are  declared  to  be  navigable  waterways 
of  international  concern  :  — 

I.  All  parts  which  are  naturally  navigable,  both  to  and  from  the  sea,  of  a  waterway,  in 
its  course,  naturally  navigaJjle  both  to  and  from  the  sea,  divides  or  crosses  different  States, 
and  also  all  parts  of  any  other  waterway  naturally  navigaljle  both  to  and  from  the  sea, 
which  connects  with  the  sea  a  waterway  naturally  navigable  which  divides  or  crosses 
aifferent  States. 

It  is  understood  that : 

(a)  The  fact  of  transhipment  from  one  vessel  to  another  is  not  excluded  by  the  words 
navigable  both  to  and  from  the  sea  ; 

(b)  Any  natural  waterway,  or  part  of  a  natural  waterway,  is  said  to  be  naturally  naviga- 
ble if  it  is  at  present  used  for  ordinary  commercial  navigation,  or  is  capable,  by  reason  of 
its  natural  conditions,  of  being  so  used; 

(f)  By  ordinary  commercial  navigation  is  to  be  understood  navigation  which,  in  view  of 
the  economic  conditions  of  the  riparian  countries,  is  commercially  and  normally  practicable; 

(d)  Tributaries  are  to  be  considered  as  separate  waterways; 

(e)  Lateral  canals,  constructed  in  order  to  remedy  the  defects  of  a  waterway  included 
in  the  above  definition,  are  assimilated  thereto. 

II.  Waterways,  or  parts  of  waterways,  whether  natural  or  artificial,  expressly  declared 
as  being  placed  under  the  regime  of  this  Convention,  either  in  unilateral  acts  of  the  States 
under  whose  sovereignty  or  authority  these  waterways  or  parts  of  waterways  are  situated, 
iir  in  agreements  with  the  consent,  is  particular,  of  the  said  States. 

M.  MIRZA  HUSSEIN  KHAN  ALAI  (Persia;  speaking  in  French).  —  At  the 
meeting  of  the  Sub-Committee  yesterday  I  reserved  the  right  to  speak  again  in  Com- 
mittee on  the  claims  of  my  country,  which  have  not  yet  been  taken  into  account. 

I  have  already  had  the  honour  to  state  the  point  of  view  of  my  Government  as 
regards  free  navigation  on  the  rivers  of  Mesopotamia.  I  need  not  dwell  further  on 
this  subject.  The  Japanese  amendment,  which  I  supported  (1),  has  been  discarded, 
and  paragraph  C  of  Article  1,  as  submitted  on  April  5th  to  the  Sub-Committee  by 


(1)  For  text  of  Japanese  amendment  see  p.  69,  and  remarks  of  Persian  Delegate,  p.  72. 
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the  small  Committee  appointed  to  draft  it,  does  not  appear  in  the  text  proposed  today. 
This  paragraph,  which  satisfied  Persia,  read  as  follows  :- 

When  two  or  more  waterways  unite  in  such  a  way  as  to  form  a  third,  without  the  possi- 
bility of  ascertaining  which  of  the  two  original  waterways  is  the  tributary,  both  shall  he  rnn- 
sidered  as  a  main  waterway. 

If  it  were  possible  to  introduce  into  Article  1,  in  the  form  in  which  it  is  submitted 
to  us,  a  provision  laying  down  that  an  international  river  does  not  lose  its  character 
when  it  changes  its  name,  1  should  be  satisfied;  all  the  characteristics — hydrographic, 
topographic,  economic — show  that  the  Tigris  and  the  Shat-el-arab  form  one  ami  the 
s.imo  waterway.  Through  the  mere  accident  of  geographical  nomenclature  the  Shat-el- 
arab,  of  which  Persia  is  a  riparian  State,  changes  its  name  after  Kurna  and  becomes 
tlie  Tigris.  Other  similar  instances  also  exist, — the  Niemen  for  example,  which  is  also 
known  as  the  Russstrom  and  the  Memel,  but  it  remains  none  the  less  a  river  of  inter- 
national concern. 

In  the  present  circumstances,  however,  I  am  obliged  to  reserve  the  right  of  my 
Government,  which  cannot  sign  the  Convention  on  Waterways  until  it  has  received 
entire  satisfaction,  and  1  ask  the  Chairman  to  be  so  good  as  to  have  my  statement 
inserted  in  the  Report. 

The  CHAIRMAN  (speaking  in  French).  ■ —  The  Officers  of  the  Conference  will  do 
what  is  necessary  as  regards  inserting  it. 

Mr.  H.  0.  MANGE  (Great  Britain).  —  1  have  been  in  communication  with  the 
Delegate  of  Persia.  I  am  very  grateful  to  him  for  not  raising  what  might  have  been 
a  difficult  question  at  the  present  time.  I  quite  share  his  hope  that  a  satisfactory 
solution  will  be  arrived  at  which  will  meet  his  requirements  and  enable  him  to  sign 
and  ratify  the  Convention. 

The  CHAIRMAN  (speaking  in  French).  —  Most  of  the  delegates  concerned  in 
this  question,  either  from  the  geographical  or  technical  point  of  view,  were  on  the 
Sub-Committee,  and  I  hope  that  the  Committee  will  be  able  to  record  the  unanimous 
agreement  of  the  Committee. 

M.  WINIARSKI  (Poland;  speaking  in  French).  —  I  am  very  sorry  to  have  to  delay 
this  agreement  somewhat.  During  the  discussion  of  this  question  in  Sub-Committee, 
I  stated  that  I  could  accept  Article  1,  but  that  1  would  like  an  explanation  of  Para- 
graph 2  of  Article  1,  which  reads  as  follows  :  — 

Waterways,  or  parts  of  waterways,  whether  natural  or  artificial,  expressly  declared 
as  being  placed  under  the  regime  of  this  Convention... 

1  should  be  very  glad  if  the  Committee  would  adopt  my  point  of  view  and  insert 
in  the  Report,  or  in  the  records,  tlie  following  statement  : — 

The  mere  fact  that  a  State,  while  awaiting  the  conclusion  of  a  general  convention  on 
the  international  regime  of  waterways,  has  provisionally  granted  freedom  of  navigation 
on  some  of  its  national  waterways,  under  the  conditions  laid  down  m  Articles  332  to  337 
of  the  Treaty  of  Versailles,  cannot  be  considered  as  deciding  as  to  the  international 
character  of  these  waterways. 

M.  Robert  HAAS  (Secretary-General  of  the  Conference;  speaking  in  French).  — 
This  question  appears  to  me  to  go  beyond  the  bounds  of  any  possible  discussion  at 
the  moment.     Paragraph  2  of  Article  1  lays  down  that  : — 

Waterways,  or  parts  of  waterways,  whether  natural  or  artificial,  expressly  declared  as 
being  placed  under  the  regime  of  this  Convention,  either  in  unilateral  Acts  of  the  States 
under  whose  sovereignty  or  authority  these  waterways  or  parts  of  waterways  are  situated, 
or  in  agreements  with  the  consent,  in  particular,  of  the  said  States. 

It  merely  states — and  this  is  fairly  obvious — that  waterways  which  in  accordance 
with  certain  Acts  are  in  such  a  situation  that  they  ought  to  become  subject  to  this 
Convention,  shall  in  fact  become  subject  to  it.     This  is  beyond  dispute,  and  it  would 
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evfii  ho  uiiiiPf;essary  to  say  so  as  regards  those  States  which  may  be  signatories  of  such 
Acts.  It  inust  be  stated  here,  however,  because  other  parties  besides  the  sigaalories 
of  thesp  Acts  contract,  in  virtue  of  the  Convention,  certain  obligations  connected  with 
navigation  on  these  waterways,  such  as  the  obligation  to  defer  to  the  jurisdiction  of 
the  League  of  Nations  should  any  disputes  arise  in  connection  willi  such  navigation. 
It  was  for  this  purpose  only  that  paragraph  2  was  inserted. 

The  question  of  the  interpretation  of  these  Acts  should  they  be  considered  open  to 
different  interpretations  by  the  parties  interested,  cannot  concern  this  Conference,  and 
is  not  touched  upon  in  the  text  of  Article  1.  .Moreover  it  appears  to  me  that  the  Bar- 
celona Conference  is  not  competent  to  interpret  individual  treaties.  I  think  that  the 
question  raised  by  the  Polish  Delegation  cannot  validly  be  solved  here.  Any  decision 
which  may  be  taken  on  this  point  would  be  absolutely  invalid  because  the  Conference 
is  in  no  way  qualified  to  give  interpretations  of  treaties  which  have  not  been  submitted 
to  it. 

The  CHAIRMAN  (speaking  in  French).  —  I  think  that  is  the  general  feeling  of 
the  Committee.  The  interpretation  of  the  Treaty  of  Versailles,  or  similar  treaties, 
does  not  come  within  our  legal  competence. 

M.  WINIARSKI  (Poland;  speaking  in  French).  —  My  sole  object  in  asking  the 
Committee  to  insert  this  statement  and  approve  it  is  that  Poland,  like  Roumania.  has 
had  to  accept  provisionally,  for  a  certain  period,  some  obligations  regulating  naviga- 
tion on  purely  national  waterways  pending  the  conclusion  of  a  general  Convention. 

Our  Committee  has  adopted  two  principles.  I  am  in,  complete  agreement  as 
regards  the  principle  of  definition,  in  accordance  with  which  national  rivers  remain 
as  they  are  at  present.  But  there  is  also  the  principle  of  enumeration.  Although 
this  mentions  no  names,  it  is  none  the  less  an  enumeration.  Then  again,  does  not 
paragraph  2  of  Article  1  constitute  a  substitution  of  obligations  which  might  have  the 
effect  of  rendering  permanent  what  has  hitherto  been  considered  as  purely  temporary. 
I  should  not  like  the  situation  of  Poland,  any  more  than  that  of  Roumania,  to  be 
rendered  more  difficult  than  it  has  hitherto  been,  as  a  result  of  Paragraph  2  of  Article  1 
of  this  Convention. 

M.  Robert  HAAS  (Secretary-General;  speaking  in  French).  —  I  should  like  to 
reply  with  as  much  precision  possible  to  M.  Winiarski's  very  interesting  and  clear 
remarks.  My  view  is  that  no  new  obligation  can  arise  in  virtue  of  this  Convention, 
if  such  an  obligation  has  not  been  laid  down  in  the  Treaty.  There  will  only  be  a  substi- 
tution of  obligations  if  such  substitution  is  laid  dov^ii  in  the  Treaty.  I  repeat  that  this 
is  merely  a  question  of  the  interpretation  of  treaties,  and  this  is  outside  the  compe- 
tence of  this  Conference. 

M.  ALVAREZ  (Chile,  President  of  the  Sub-Committee;  speaking  in  French).  — ■ 
If  I  have  rightly  understood  the  idea  of  the  Polish  Delegate,  what  he  asks  is  that  his 
statement  should  be  entered  in  the  records.  1,  for  my  part,  see  no  objection  to  this; 
it  would  not  prejudge  anything  within  the  competence  of  the  Committee. 

M.  MONTARROYOS  (Brazil,  Rapporteur;  speaking  in  French).  —  In  order  to 
make  the  discussion  fully  clear  I  should  like  to  ask  the  Polish  Delegate  the  following 
question  : — In  the  treaties  to  which  he  refers,  are  the  rivers  in  question  expressly  stated 
as  being  necessarily  subjected  to  the  regime  of  the  present  Convention? 

M.  WINIARSKI  (Poland;  speaking  in  French).  —  I  will  read  Article  18  of  the 
Treaty  concluded  between  Poland  and  the  Principal  Allied  and  Associated  Powers  : 

Pending  the  ronclusion  cif  a  general  Cimventinn  on  the  International  Regime  nl'  Water- 
ways, Poland  undertakes  to  apply  to  the  river  system  of  the  \istula  (imhuling  llm  Rug  and 
the  .N'arev)  the  regime  applicable  to  International  Waterways  set  out  in  .Articles  332  to  337 
of  the  Treaty  of  Peace  with  Germany. 


M.  MONTARROYOS  (Brazil.  Happoileur;  speaking  in  French).  —  That  is  not 
the  question. 

M.  DETOEUF  (France;  speaking  in  French).  —  1  think  that  that  is  solely  a  ques- 
lion  of  interpretation. 

M.  WINIARSKI  (Poland;  speaking  in  French).  — ■  I  think  there  is  a  misunder- 
standing. We  must  know  quite  authentically  and  definitely  whether,  in  virtue  of  this 
paragrapli  2  of  Article  1,  the  present  situation  of  Poland  will  not  be  changed.  This 
is  tlie  only  condition  on  which  I  can  accept  Article  1. 

The  CHAIRMAN  (speaking  in  French).  —  Everything  depends  on  the  interpre- 
tation of  the  Treaty  signed  between  the  five  Principal  Powers  and  Poland.  In  my 
opinion  the  Barcelona  Conference  is  not  qualified  to  settle  this  question. 

M.  WINIARSKI  (Poland;  speaking  in  French).  —  I  do  not  ask  it  to  do  so, 
Mr  Chairman.    What  I  ask  is  that  my  statement  shall  be  entered  in  the  records. 

The  CHAIRMAN  (speaking  in  French).  —  This  shall  be  done.  The  incident  is 
satisfactorily  closed. 

M.  VALLOTTON  (Switzerland;  speaking  in  French). — I  mustconfess  to  the  Confer- 
ence that,  with  profound  regret,  1  was  obliged  to  inform  my  colleagues  on  the  Sub- 
Committee,  that  in  spite  of  all  the  cordiality  of  our  relations  and  all  the  consideration 
which  they  have  shown  me,  I  could  not  accede  to  the  text  which  they  have  put  before 
you.  It  was  therefore  agreed  between  us,  in  order  to  avoid  prolonging  this  discussion, 
that  1  should  have  the  honour  of  slating  here  in  Committee  the  grounds  for  my  pro- 
posal and  my  vote. 

1  should  like  ti>  tell  the  Comniittoo  ilinl  il,  is  a  feeling  of  profound  disappointment, 
which  impels  me  to  put  before  you  the  statements  which  I  wish  to  make.  You  will 
remember  the  salient  facts  which  characterise  a  certain  evolution  of  ideas  in  the 
question  now  before  us,  parlicularly  as  regards  the  right  of  enclaved  Stales  to  access 
from  the  sea. 

The  popularity  of  President  Wilsoa  is  perhaps  already  ancient  history,  and  has 
been  emphatically  denied  in  certain  respects.  You  will  doubtless  remember  the 
emotion  with  which  the  whole  civilised  world  received  the  statements  of  President 
Wilson,  and  particularly  the  solemn  atrirmation  of  this  principle  that  every  State 
should  have  the  right  of  access  to  the  sea,  if  possible  under  conditions  of  equality  with 
other  States.  When  1  surveyed  the  work  done  first  at  Paris  and  afterwards  here, 
I  asked  myself  if  we  had  really  made  any  progress  in  this  respect,  and  I  must  frankly 
confess  that,  as  regards  this  (Convention  on  Navigable  Waterways,  Switzerland  will 
not  vote  on  Articles  1  to  9  without  some  uneasiness. 

We  wish  to  have  done  with  this  question.  I  am  here  only  the  representative  of 
a  small  country,  and  I  have  no  illusions  as  to  the  success  of  my  proposals.  They  have 
hitherto  found  but  little  response  amongst  you,  but  nevertheless  it  is  my  duty  to 
point  out  that  we  cannot  accept  the  point  of  view  taken  up  by  the  Committee.  On 
that  point  I  am  entirely  in  agreement  with  the  Delegate  of  Poland.  A  treaty  of  peace, 
several  treaties  of  peace,  have  been  concluded,  in  which  rights  and  obligations  of  very 
considerable  importance, — particularly  as  regards  the  regime  of  international  water- 
ways— have  been  solemnly  affirmed  not  oidy  in  favour  of  the  signatories  but  also  in 
favour  of  the  beneficiaries.  The  idea  which  Switzerland  has  constantly  sought  to 
defend  here — and  if  this  idea  had  been  a  good  one,  it  cannot  have  been  well  defended, 
because  I  have  not  succeeded  in  securing  its  acceptance — was  that  it  was  absolutely 
necessary  to  remain  faithful  to  the  principle  that  these  treaties,  good  or  bad, 
must  be  respected  unless  unanimous  consent  could  be  obtained  to  alter  them.  But 
1  regret  to  repeat  that — in  the  opinion  of  Switzerland — this  principle  has  been 
forgotten,  not  jnorely  as  regards  Article  1  but  as  regards  Article  9,  which  is 
intimately  connected  with  Article  1.  I  will  explain  my  meaning.  Contrary  to  the 
principle  according  to  which  the  individual  obligations  of  States  as   regards   com- 
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muiiicalions  should  be  extended  both  with  a  view  to  the  rnaintenancc  of  peace  and 
also  in  order  to  develop  these  international  communications,  the  deiinition  of  inter- 
nalional  navigable  waterways,  although  we  fully  recognise  that  it  marks  some  pro- 
gress by  including  international  tributaries,  nevertheless,  as  regards  those  interna- 
tional waterways  with  which  my  country  is  concerned,  it  represents  a  retrogression, 
in  respect  of  the  rights  recognised  and  even  confirmed  in  favour  of  Switzerland. 
Switzerland  claims  these  rights  today  because  she  considers  that  no-one  can  take 
them  from  her.  She  possessed  them  before  the  Treaty  of  Peace,  and  the  signatories 
of  the  Treaty  of  Peace  decided  solemnly  to  confirm  them.  In  particular  as  regards 
the  Rhine  in  those  articles  which  deal  with  the  obligations  of  the  riparian  States,  and 
which  define  in  the  first  place  obligations  regarding  upkeep,  there  was  a  definition 
on  the  subject  of  navigability  which  has  not  been  sufficiently  taken  into  account  now. 
I  will  take  Articles  336  and  337  of  the  Treaty  of  Versailles,  and  I  ask  permission  to 
quote  them  because  they  are  necessary  for  my  argument,  while  at  the  same  time  I 
admit  that  they  do  not  directly  apply  to  Switzerland.  There  is  also  Article  297  of 
the  Treaty  of  St.  Germain,  and  Articles  354  and  358  of  the  Treaty  of  Versailles  which 
are  specially  applicable  to  the  Rhine,  of  which  my  country  is  a  riparian  State.  In 
these  texts  the  old  principle  is  adhered  to  which  I  have  had  the  honour  to  defend 
here, — a  principle  still  to  be  found  in  a  convention  which  is  at  present  in  force  and 
which  in  certain  respects,  and  particularly  as  regards  navigability,  has  proved  its 
worth;  I  refer  to  the  Convention  of  Mannheim  of  1868.  In  all  these  articles  you 
will  find  the  principle  which  I  wish  to  state  now,  and  which  is  mentioned,  amongst 
others,  in  Article  336,  which  concerns  Switzerland.     This  Article  reads  as  follows  : 

In  default  of  any  special  organisation  for  carrying  out  the  works  connected  with  the 
upkeep  and  improvement  of  the  international  portion  of  a  navigable  system,  each  riparian 
State  shall  be  bound  to  take  suitable  measures  to  remove  any  obstacle  or  danger  to  navigation, 
and  to  ensure  the  maintenance  conditions  of  navigation. 

As  regards  ascertaining  what  is  understood  by  navigability,  the  authors  of  this 
article  considered  that  the  decision  should  be  left  to  the  riparian  States  and  to  those 
non-riparian  States  which  are  indirectly  interested  in  the  rivers.  That  precaution 
appeared  to  me  a  wise  one,  and  without  any  intention  of  criticising  the  Sub-Com- 
mittee, I  may  say  that  it  would  herhaps  have  been  better  to  follow  the  example 
given  it  by  those  practical  men  who  considered  it  preferable  not  to  enter  into  too 
many  details  in  a  general  convention  and  to  leave  to  the  parties  interested  in  each 
individual  river  the  task  of  considering  the  meaning  of  navigability,  in  accordance 
with  the  special  conditions  of  each  river. 

The  Sub-Committee  proposes  to  introduce  a  new  definition  of  navigability.  By 
navigability  it  means  in  the  first  place  the  navigability  of  a  natural  waterway  or  part 
of  a  natural  waterway  which  is  at  present  used  for  ordinary  commercial  navigation. 
In  this  respect  I  will  recall  the  fact  that  one  of  the  members  of  the  Sub-Committee 
— the  British  Delegate — himself  recognised  on  one  occasion  that  this  conception  of 
ordinary  commercial  navigation  was  open  to  dispute.  To  this  definition  has  been 
added  the  following  : 

By  ordinary  commercial  navigation  is  to  be  understood  navigation  which,  in  view  of 
the  economic  conditions  of  the  riparian  countries,  is  commercially  and  normally  practicable. 

Switzerland  considers  that  by  making  this  addition  to  the  Treaty  of  Peace,  which 
will  control  my  country  as  regards  the  Rhine,  of  which  it  is  one  of  the  interested  par- 
ties, rights  have  been  prejudiced  which,  as  the  Delegate  of  Poland  has  pointed  out, 
cannot  be  taken  from  us  either  by  this  Conference  or  inferentially  by  a  mere  definition 
connected  with  Article  1. 

I  repeat  that  1  should  be  only  too  desirous  of  finding  some  common  ground  for 
compromise,  and  if  a  text  could  be  found  containing  a  formula  which  would  free 
Switzerland  from  the  fears  which  this  definition  inspires  in  her,  she  would  be  happy 
to  support  or  vote  on  Article  1.  For  this  reason,  the  principle  which  she  proposes 
to  follow  is  in  conformity  with  the  principle  which  was  defended  by  the  Allies  during 
the  war,  and  which  prompted  the  French  Government  to  invite  us  at  Paris  to  begin 
our  labours,  -the  principle  that  particular  consideration  must  be  given  to  the  special 
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situation  of  enclaved  countries.  For  this  reason  I  have  tiie  honour  to  propose  to  the 
Committee  the  addition  to  Section  c  of  Article  1  tlie  following  words  : 

The  fact  that  a  waterway  can  give  access  to  the  sea  to  an  enclaved  State  shall  suffice  to 
establish  the  fact  that  such  waterwaij  can  he  used  for  purposes  of  ordinary  commercial 
iKnngation. 

Failing  this,  1  propose  that  we  should  remain  faithful  to  the  principles  of  the  Treaty 
of  Peace,  that  is  to  say,  that  we  should  leave  the  parties  concerned  in  each  individuj  I 
waterway  lo  interpret  navigability,  and  therefore  that  paragraphs  b  and  c  should  be 
omitted.  I  hope  that  this  appeal  from  a  small  country  will  not  fail  to  meet  with 
response  and  that  we,  who  were  one  of  the  protagonists  of  the  League  of  Nations,  who 
earnestly  supported  the  initiation  of  this  Conference,  and  who  have  wholeheartedly 
shared  in  its  labours,  shall  not  lie  driven  by  you  to  the  regrettable  necessity  of  voting 
against  a  principle  which  has  always  been  specially  dear  to  us. 

M.  CARACOSTEA  (Roumania;  speaking  in  French).  —  I  wish  to  say  that  Rou- 
mania  fully  supports  the  amendment  proposed  by  the  Delegate  of  Poland,  and  I  should 
like  this  to  be  mentioned  in  the  records. 

The  CHAIRMAN  (speaking  in  French).  —  The  necessary  steps  shall  be  taken  to 
do  so. 

Mr.  H.  0.  MANCE  (Great  Britain).  —  1  speak  as  one  of  those  who  are  probably 
less  interested  in  the  discussions  which  have  taken  place  on  the  subject  of  Article  1. 
I  think  that  the  Committee  should  know  that  the  Sub-Committee  devoted,  I  think 
1  am  correct  in  saying,  three  meetings,  occupying  probably  at  least  ten  hours,  in 
the  attempt  to  satisfy  the  Delegate  of  Switzerland.  Very  considerable  concessions 
were  made  in  order  to  arrive  at  that  solution,  and,  as  one  who  participated  in  all  these 
discussions,  1  have  no  hesitation  in  saying  that  it  is  perfectly  useless  to  re-open  the 
disc\issioii  at  this  stage.  The  Delegate  of  Switzerland  has  every  right  to  make  a  decla- 
ration; he  doubtless  wishes  it  to  be  inserted  in  the  records.  I  really  hope  that  the 
Committee  will  not  wish  to  discuss  this  point  any  more,  but  will  accept  the  text  as  a 
compromise  arrived  at  after  very  careful  and  sympathetic  study.  It  embodies  very 
considerable  concessions  made  by  other  interested  parties. 

The  CHAIRMAN  (speaking  in  French).  —  T  should  like  to  add  to  what  the  Dele- 
gate of  Great  Britain  has  said,  that  1  kept  in  touch  with  the  discussions  of  the  Sub- 
Committee,  and  that  it  made  very  great  efforts  to  arrive  at  an  agreement  with  the 
Swiss  Delegation.  I  am  also  fully  aware  that  the  Sub-Committee  went  to  the  extreme 
limit  of  the  concessions  which  could  be  made.  I  shall  ask  the  Committee  to  proceed 
to  vote  without  further  discussion. 

M.  BlGNAMl  (Italy;  speaking  in  French).  —  I  had  hoped  that  the  article  would  be 
submitted  to  the  vole  in  its  form  as  drafted.  As  General  Mance  says,  it  was  the  fruit 
of  the  laliours  of  several  days. 

You  all  know  the  amendment  proposed  by  the  Italian  Delegation.  You  know 
the  spirit  of  conciliation  which  the  Italian  Delegation  has  manifested  not  only  on  this 
occasion  but  on  many  others.  It  cannot,  however,  accept  any  substantial  alteration 
of  this  article.  1  have  already  said  that  Italy  expends  considerable  sums  on  inland 
navigation.  I  liave  also  said  (hat  she  is  prepared  to  give  access  to  all  comers  on 
her  waterways,  and  that  she  will  allow  passage  on  her  territory  to  as  much  merchan- 
dise and  to  as  many  persons  as  possible,  but  she  cannot  accept  a  viewM'hich  woidd 
mean  steppi.ig  back  more  than  a  century.  The  definition  which  we  gave  in  Article  I 
is  based  on  technical  factors,  and  for  this  reason  it  is  a  very  just  one.  Any  alteration 
of  this  definition  would  give  rise  to  unfairness,  and  that  we  cannot  tolerate.  If  sub- 
stantial alterations,  such  as  those  proposed  by  the  Swiss  Delegation,  are  introduced 
into  Article  I.  the  Italian  Delegation  will  not  sign  the  Convention.  Even  if  it  did  so. 
the  country  could  not  ratify  it .  1  should  also  like  to  point  out  that  the  interests  of 
enclaved  countries  have  been  respected;  but  1  have  always  noticed  that  the  Swiss 
Delegation  has  at  all  times  been  prepared  to  navigate  all  over  the  world,  but  tliat  it 
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has  not-  been  equally  prepared  lo  expend  money  In  enable  it  to  navi^ati  in  I  lie  rivers 
lo  wliich  it  demands  free  access.  I  repeat  that  we  are  prepared  to  give  freedom  of 
navigation  on  our  waterways  to  all,  but  we  cannot  tolerate  anything  recalling  the 
Treaty  ot  Vienna,  which  barbarously  divided  Italy  into  several  parts;  nor  can  we 
ciMinlenanoe  an  attempt   lo  vindicatr  rights  which  no  longer  exist. 

M.  VALLOTTON  (Switzerland;  speaking  in  French).  — There  is  some  misunder- 
standing. It  was  not  the  relation.s  belweon  Switzerland  and  Italy  which  I  had  in 
mind,  but  the  articles  which  applied  to  the  regime  of  the  Rhine.  I  regret  that  I  did 
not  succeed  in  making  myself  understood,  but  I  said  that  we  cannot  he  deprived  here 
of  the  rights  on  the  Rhine  which  were  given  to  us  by  the  Treaty  of  Versailles. 

The  CHAIRMAN  (speaking  in  French).  —  The  discussion  is  closed.  I  will  put  to 
the  vote  the  amendment  submitted  by  the  Swiss  Delegation.  It  reads  as  follows  : 
Add  to  Article  1,  paragraph  c,  the  following  words  : 

The  fact  that  a  waterway  can  give  access  to  the  sea  to  an  enclaved  State  shall  suffice  to 
establish  the  fact  that  such  waterway  can  be  used  for  purposes  of  ordinary  commercial  navi- 
gation. 

The  result  of  the  vote  is  as  follows  : 

There  are  9  votes  for,  11  against  and  11  abstentions. 

The  amendment  was  rejected. 

If  no-one  else  wishes  to  speak  on  Article  1,  I  declare  this  article  adopted. 

APPOINTMENT  OF  ASSISTANT  RAPPORTEUR 

M.  MONTARROYOS  (Brazil;  speaking  in  French).  —  I  propose  that  the  Com- 
mittee appoint  M.  Detocuf  as  Assistant- Rapporteur.  He  has  worked  with  us  a  great 
deal  in  Sub-Committee,  and  his  co-operation  will  be  most  useful. 

The  CHAIRMAN  (speaking  in  French).  —  The  Committee  has  shown  by  its 
applause  that  it  accepts  the  proposal  of  M.  Montarroyos.  M.  Det(euf  is  appointed 
assistant-rapporteur. 

The  meeting  adjourned  at  5.50  p.m. 


THIHTEENTH  MEETING  OF  THE  COMMITTEE 


ON 


NAVIGABLE  WATERWAYS 

(Saturday,  April  16th,  at  11  a.m.)- 


DISCUSSION    OF    ARTICLE    Ifl)    —    DISCUSSION    OF    ARTICLE    4 

The  meeting  opened  with  M.  Adatci,  Vice-President  of  the  Conference,  in  the  Chair. 

DISCUSSION  OF  ARTICLE  1  a) 

The  CHAIRMAN  (speaking  in  French).  —  We  will  proceed  to  Article  !  a),  the 
text  of  which,  as  proposed  by  the  Sub-Committee,  reads  as  follows  :  — 

Article  la). 

Amongst  navigable  waterways  of  international  concern,  the  following  shall  form  a  special 
category  with  a  view  to  the  application  of  Articles  4  and  9  of  the  present  Convention  : 

(a)  Navigable  waterways  for  which  there  are  International  Commissions  upon  which 
non-riparian  States  are  represented. 

(b)  Navigable  waterways  which  may  subsequently  be  placed  in  this  category,  in  virtue 
either  of  unilateral  declai-ations  on  the  part  of  States  under  whose  sovereignty  or  authority 
they  are  placed,  or  of  agreements  made  with  the  consent  in  particular,  of  such  States. 

M.  SIDZIKAUSKAS  (Lithuania;  speaking  in  French).  —  Lithuania  accepts 
the  general  principles  of  the  Convention  on  Navigable  Waterways.  Nevertheless,  Article 
1  a)  of  the  Draft,  as  proposed  by  the  Sub-Committee,  may  give  rise  to  some  difiiculties 
as  regards  the  application  of  the  Convention  on  certain  waterways,  and  with  a  view 
to  avoiding  all  misunderstanding  on  this  subject,  1  have  the  honour,  in  accordance 
with  formal  instructions  from  uiy  Government,  to  make  the  following  statement  : 

.\ccording  to  Article  1«)  of  the  Draft  Convention  submitted  by  the  Sub-Committee,  navi- 
gable waterways  in  respect  of  which  there  exists  an  international  commission  on  which 
non-riparian  States  are  represented  form  a  special  category  of  navigable  waterways  of  inter- 
national concern  as  regards  the  application  of  Article  4  and  Article  9  of  the  present  Conven- 
tion. 

The  river  with  which  Lithuania  is  chiefly  concerned  is  the  Nicmen.  In  Article  331  of 
tlie  Treaty  of  Peace  of  Versailles  this  river  is  declared  to  be  internationalfrom  Grodno;  but 
it  is  only  fair  to  point  out  that  the  Niemen.  in  the  whole  of  its  navigable  part — that  is  to 
say  from  Grodno  to  the  sea  crosses  Lithuanian  territory,  where  it  is  considered  as  a  natio- 
nal river,  and  that  it  only  forms  a  frontier  between  two  States  in  its  lower  reaches  over  a 
distance  of  112  kilometres. 

On  the  occasion  of  a  speech  by  one  of  the  Swiss  Delegates  (1),  the  Conference  laid  down, 
in  Article  2  of  the  Convention  on  Freedom  of  Transit,  that  the  Treaty  of  \'ersailles  is  only 
binding  upon  signatory  or  lieneficiary  States.  As  Lithuania  was  not  a  signatory  of  the 
Treaty  of  Versailles,  and  did  not  give  her  assent  to  the  internationalisation  of  the  river  Nie- 
men. she  cannot  consider  herself  bound  by  any  but  the  provisions  of  the  present  Convention, 
in  which  she  has  been  invited  to  take  part.  Moreover,  the  international  Commission  for  the 
Niemen  has  not  been  formed. 

The  I^ithuanian  Government  therefore  considers  tliut  it  is  in  perfect  conformity  with 
the  provisions  of  the  present  Convention  if,  when  carrying  out  this  Convention,  it  considers 
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llir  Nic'iiion  as  belonging  In  the  category  of  waterways  roferri'd  to  in  Article  1   and  not  in 
Article  la)  of  the  Convention. 

1  do  not  wish  to  give  rise  to  any  discussion  on  this  subject,  but  1  vchIimc  rcspcit- 
I'nlly  to  beg  the  Rapporteur  to  mention  my  statement  in  his  Report. 

M.  WINIARSKI  (Poland;  speaking  in  French).  —  1  heartily  support  the  docla- 
ralion  of  my  Lithuanian  colleague,  although  in  a  friendly  spirit  1  have  to  make  a 
slight  reservation  with  regard  to  the  question  of  boundaries.  This  matter  is  not 
yet  settled,  but  I  have  no  doubt  an  amicable  settlement  ^\^ll  be  arrived  at  to  the 
complete  satisfaction  of  both  parties.  Apart  from  this  reservation,  Poland  does 
not  intend  to  ask  for  any  International  Commission  to  be  formed  for  the  Xiemen. 
She  hopes  to  settle  the  question  by  agreement  with  her  Lithuanian  and  German  neigh- 
bours. From  the  legal  point  of  view  I  entirely  support  the  conclusions  of  my  Lithua- 
nian colleague. 

The  CHAIRMAN  (speaking  in  French).  —  I  feel  sure  that  this  momentary  differ- 
ence will  shortly  be  settled  amicably.  Does  the  Sub-Committee  agree  that  the 
Lithuanian  declaration,  which  has  the  support  of  the  Polish  Delegation,  shall  be 
inserted  in  M.  Montarroyos'  Report? 

Mr.  H.  0.  MANCE  (Great  Britain).  —  I  think  it  is  quite  a  legitimate  statement, 
but  in  order  to  avoid  making  the  Report  practically  a  record  of  the  meetings.  I  hope 
the  Lithuanian  Delegate  will  agree  that  it  shall  be  inserted  only  in  the  Records. 

M.  SIDZIKAUSKAS  (Lithuania;  speaking  in  French).  —  I  should  prefer  it  to  be 
briefly  mentioned  in  the  Report. 

M.  DETQiUF  (France,  Assistant  Rapporteur;  speaking  in  French),  —  There 
is  no  objection  to  mention  being  made  in  the  Report  that  a  statement  has  been  made 
by  the  Lithuanian  Government. 

The  CHAIRMAN  (speaking  in  French).  — The  statement  will  therefore  be  men- 
tioned in  the  Report,  but  the  text  will  be  inserted  in  the  Records  only. 

M.  AVRAMOVITCH  (Serb-Croat-Slovene  State;  speaking  in  French).  —  It  seems 
to  me  that  Article  1  a)  is  superfluous,  and  it  would  be  better  for  it  not  to  appear  in  the 
Convention,  at  least  in  its  present  form,  for  the  following  reasons  :  — 

According  to  Article  338  of  the  Treaty  of  Versailles  and  the  corresponding  articles 
in  other  Treaties,  a  general  Convention  on  Waterways  must  be  drawn  up  establishing 
general  conditions  to  govern  all  rivers  mentioned  in  Articles  332  to  337  inclusive. 
The  Delegates  of  Latin  America  in  particular  liave  always  been  of  opinion — and  rightly 
so — that,  in  a  general  convention,  questions  depending  on  certain  treaties  of  peace 
must  as  far  as  possible  not  be  touched  upon.  I  consider  that  the  general  definition  of 
Article  1  is  quite  satisfactory. 

I  therefore  propose  to  change  Article  1  a) — to  omit  the  first  part,  which  refers  to 
rivers  for  which  there  are  International  Commissions,  this  being  already  provided 
for  under  Article  I.  On  the  other  hand,  if  several  delegations  consider  that  para- 
graph b)  satisfies  them,  I  think  that  we  might  retain  it,  but  that  we  should  add  it  to 
Article  1.  My  proposal  consists  therefore  in  adding  to  Article  1  a  paragraph  in  the 
following  terms  : — 

Under  the  term  navigable  waterways  of  international  concern  shall  plso  he  included 
navigable  waterways  which  would  hereafter  be  classed  in  this  category,  either  in  virtue  of 
unilateral  declarations  on  the  part  of  States  under  whose  sovereignty  or  authority  they  are 
placed,  or  in  virtue  of  agreements  made  with  the  consent,  in  particular,  of  such  States. 

If  we  think  that  exceptions  m\ist  be  made  as  regards  Articles  4  and  9,  we  could 
say  so  in  these  articles,  instead  of  drawing  up  an  article  providing  for  a  special  category 
for  their  application. 
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M.  ALVAREZ  (Chile,  President  of  the  Sub-Committee;  speaking  in  French).  — 
I  regret  that  I  cannot  agree  with  the  Serbian  Delegate.  The  Sub-Committee  consid- 
ered that  this  provision  of  Article  1  a)  was  indispensable.  It  is,  indeed,  necessary 
to  provide  this  (li)nl)lc  category,  at  least  on  rivers;  it  will  thus  facilitate  the  task  of 
regulation.  This  article  was,  moreover,  the  outcome  of  a  long  discussion  and  a  com- 
promise. I  think  that  if  it  is  abolished  or  placed  elsewhere,  the  mechanism  and  struc- 
ture of  the  other  articles  will  have  to  be  considerably  changed.  I  therefore  beg  you,  . 
on  behalf  of  the  Sub-Committee,  to  maintain  the  text  as  adopted. 

M.  AVRAMOVITCH  (Serb-Croat-Slovene  State;  speaking  in  French).  —  I  think 
I  stated  with  sufficient  clearness  that  a  general  convention  must  not  do  more  than 
establish  a  general  system  of  regulation;  it  must  not  perpetuate  what  has  been  done 
by  treaties,  but  must  spring  from  existing  needs.  It  will  be  tin;  duty  of  each  Inter- 
national Commission  to  fix  the  conditions  suited  to  the  particular  river  which  it  con- 
trols. If  you  mention  Articles  4  and  9,  why  not  mention  Articles  11  and  19,  which 
also  refer  to  International  Commissions?  And  if  you  do  this,  you  will  no  longer 
have  a  general  convention  drawn  up  under  the  auspices  of  the  League  of  Nations. 
I  once  more  appeal  to  your  concern  for  Mie  interests  of  the  world  at  large  not  to 
allow  a  convention  to  be  made  which  will  deal  oidy  with  the  duties  and  rights  of 
certain  States  interested  in  certain  treaties.  We  must  have  a  general  convention, 
based  upon  Article  338,  which,  let  me  remind  you,  lays  down  that 

the  regime  set  out  in  Article  'A^2  to  .'i.'57  above  shall  l)e  superseded  by  one  to  be  laid  down 
in  a  General  Convention  drawn  up  by  the  Allied  and  Associated  Powers,  and  approved  liy 
the  League  of  Nations,  relating  to  the  waterways  recognised  in  such  Convention  as  having 
an  international  character. 

In  Article  1  you  define  this  international  character.  In  Article  1  a)  the  question 
is  not  touched  upon;  you  merely  say  that  the  waterways  which  have  an  international 
commission  are  dealt  with  in  a  certain  manner,  and  you  except  these  rivers  from  the 
application  of  certain  articles.  I  think  that  is  neither  just  nor  logical.  It  is  true 
that  Article  1  a)  is  the  outcome  of  long  discussion,  but  this  was  in  Sub-Committee. 
I  now  put  the  question  to  the  Committee,  and  I  ask  it  to  abolish  this  article,  because 
I  consider  that  it  does  not  fulfil  the  spirit  in  which  this  Convention  should  be  made. 
If  we  find  it  necessary  to  provide  for  special  exceptions  to  Articles  4  and  9,  we  can 
say  so  in  those  articles.  Let  us  therefore,  with  the  permission  of  the  Chairman  of  the 
Sub-Committee,  discuss  Articles  4  and  9  first  of  all,  and  propose  certain  small  changes 
in  them. 

M.  ALVAREZ  (Chile,  Chairman  of  the  Sub-Committee;  speaking  in  French).  — 
.\11  these  observations  have  already  been  considered.  I  realise  that  they  have  not 
received  full  satisfaction,  but  in  order  to  arrive  at  a  definite  result  a  compromise 
must  be  made,  and  it  is  for  the  Committee  to  decide  whether  it  wishes  to  re-open 
the  discussion. 

M.  DETffiUF  (France,  Assistant-Rapporteur;  speaking  in  French).  —  I  simply 
wish  to  say  one  word  regarding  Article  la).  The  words  to  which  M.  Avramovitch 
objects  could  be  omitted. 

M.  AVRAMOVITCH  (Serb-Croat-Slovene  State;  speaking  in  French).  —  The 
world  must  not  be  divided  iiilo  special  categories,  one  strictly  regulated  by  a  certain 
article,  another  less  strictly  regulated  by  anoliier  article.  In  my  opinion  Article  la) 
ou»ht  not  lo  exist,  and  I  propose  that  it  be  deleted,  with  the  exception  of  para- 
graph b;  this  could  be  transferred  to  .Article  I,  which  we  have  already  adopted.  My 
proposal  is  then  to  delete  the  beginning  of  Article  1  a)  and  to  transfer  the  second 
part  to  .\rticle  1. 

M.  MONTARROYOS  (Brazil,  Rapporteur;  speaking  in  French).  —  With  M.  De- 
toeuf's  concession,  M.  Avramovilch's  i)roposal  becomes  of  very  great  importance. 
We  drew  up  Article  la)  because  it  was  necessary  on  account  of  Articles  4  and  9.     If 


—     218     — 

M.  Deiauf  omits  any  mention  of  Articles  4  and  9,  what  M.  Avramovitch  has  said 
seems  qtiite  right.  In  order  to  avoid  a  decision  which  at  the  present  moment  would 
perhaps  be  premature,  it  would  be  better  to  discuss  Articles  4  and  9,  first  of  all,  and 
to  see  whether  Article  la)  is  necessary  or  not.  Then  we  might  consider  M.  Avramo- 
vitch's  proposal  regarding  paragrapii  b  of  Article  la). 

M.  VALLOTTON  (Switzerland;  speaking  in  French).  —  We  do  not  fully  understand 
the  aim  and  eflect  of  this  proposal.  The  terra  special  category  itself,  used  in  Article  la), 
seems  to  me  somewhat  vague;  I  do  not  know  whether  the  Serbian  Delegation  desires 
a  greater  or  a  lesser  obligation. 

M.  AVRAMOVITCH  (Serb-Croat-Slovene  State;  speaking  in  French).  —  I  think 
my  meaning  is  quite  clear.  Article  I  states  a  general  principle,  and  I  do  not  know 
why  a  special  category  has  been  introduced  in  Article  la)  in  respect  of  the  application 
of  certain  articles.  What  do  the  words  special  category  mean?  At  one  time  the 
world  was  divided  into  classes;  certain  categories  were  despised  and  others  respected. 
Our  wish  is  that  all  should  be  equal,  and  for  this  reason  I  referred  to  Article  338  and 
asked  that  no  mention  should  be  made  of  special  categories.  I  think  that  Article  1 
covers  all  possible  cases,  but  if  certain  delegations  still  require  paragraph  b  of  Article  la), 
we  could  add  it  to  Article  1. 

M.  ALVAREZ  (Chile,  Chairman  of  llie  Snb-Cummittee;  speaking  in  French). — 
The  division  into  categories  does  exist  in  actual  fact;  there  are  rivers  administered 
by  International  Commissions,  and  other  rivers  administered  only  by  the  riparian 
States.  The  former  rivers  form  the  first  category;  they  exist  only  in  Europe.  The 
others  form  the  second  category;  they  may  be  found  in  America  and  in  Europe  as 
well . 

M.  AVRAMOVITCH  (Serb-Croat-Slovene  State;  speaking  in  French).  --  When 
this  first  category  is  referred  to,  why  should  special  mention  be  made  of  Articles4and9? 

Mr.  H.  0.  MANCE  (Great  Britain).  —  1  appeal  to  the  Committee  to  consider  the 
question  from  a  more  general  point  of  view.  After  long  discussion,  and  animated 
with  a  sincere  desire  to  reach  an  understanding,  we  arrived  at  a  compromise.  You 
will  remember  that  there  was  one  large  group  of  delegations  which  desired  to  divide 
navigable  waterways  into  two  categories,  whilst  another  group,  to  which  I  belonged, 
supported  the  idea  of  a  general  definition,  and  was  opposed  to  this  division.  Both 
groups  made  numerous  concessions,  and  1  therefore  beg  the  Committee  to  accept 
this  text  as  a  compromise.  I  am  fully  aware  that  a  compromise  cannot  satisfy  every- 
body, but  I  beg  the  Committee  to  accept  this  text  in  its  present  form. 

M.  MONTARROYOS  (Brazil,  Rapporteur;  speaking  in  French).  —  I  strongly 
urge  my  proposal;  it  would  be  unwise  to  vote  on  this  article  at  the  present  juncture. 
If  we  rejected  M.  Avramovitch's  proposal,  it  would  seem  as  if  we  were  unwilling  to 
examine  it  in  the  light  of  day.  M.  Detoeuf  has  made  a  concession  which  adds  special 
importance  to  this  proposal.  The  method  of  solving  the  question  consists  therefore 
in  discussing  Articles  4  and  9  first  of  all,  and  then,  and  not  until  then,  Article  la). 


DISCUSSION  OF  ARTICLE  4 

The  CHAIRMAN  (speaking  in  French).  —  I  entirely  agree  with  the  Rapporteur. 
Let  us  suspend  for  a  moment  our  examination  of  Article  la)  and  consider  Article  4, 
which  reads  as  follows  : — 

As  an  exception  to  the  l-.vo  preceding  articles,  ami  in  Ihc  ab.sencf  of  any  ('.niivi'tiliiui  nr 
obligation  to  the  contrary  :— 

1.     .\  riparian  State  situated  on  a  natural  system  nf  navigable  waterways  of  international 
cuncern,  is  entitled  to  reserve  for  its  own  I'lag  t'lie  transport  of  passongi  is  and  goods  between 
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two  ports  plarod  under  its  sovcroignly  or  authority.  A  State  which  does  not  make  use  of 
thcsp  powers  may  refuse  the  benefit  of  equality  of  treatment  as  regards  such  transport  to  any 
eo-riparian  State  which  does  make  use  of  it. 

If  both  ports  are  situated  on  waterways  of  the  kind  referred  to  in  Article  1r/).  these  powers 
are  limited  l-o  the  establishment  of  regular  passenger  and  goods  services—  which  are  either 
national  or  nationalised  as  long  as  the  Navigation  Act  does  not  proclaim  complete  freedom 
on  these  waterways. 

2.  When  a  natural  system  of  navigable  waterways  of  international  concern,  which 
does  not  include  waterways  of  the  kind  referred  to  in  Article  \a),  only  separates  or  passes 
through  two  States,  and  provided  that  these  two  States  are  in  agreement,  they  are  entitled  lo 
reserve  for  their  own  flags  the  transport  of  passengers  and  goods  between  two  ports  situated 
on  the  said  system,  unless  this  transport  takes  place  between  two  ports  not  situated  under 
the  sovereignty  ov  authority  of  one  and  the  same  State,  in  the  course  of  a  voyage  which 
is  effected  without  transhipment,  and  which  includes  a  sea-passage  or  a  passage  over  a  navi- 
gable waterway  of  international  concern,  not  belonging  to  the  above-mentioned  system. 

M.  ALVAREZ  (Chile,  Chairman  of  the  Sub-Committee;  speaking  in  French).  — 
Tl:e  text  of  this  article  has  been  drafted  by  a  small  Committee  appointed  by  the 
Sub-Committee. 

M.  AVRAMOVITCH  (Serb-Croat-Slovene  State;  speaking  in  French).  —  Who 
were  the  members  of  this  Committee? 

M.  ALVAREZ  (Chile,  Chairman  of  the  Sub-Committee;  speaking  in  French).  — 
The  Delegates  of  Poland,  France,  Great  Britain  and  Roumania,  and  the  Rapporteur. 

.VI.  BIGNAMl  (Italy;  speaking  in  French).  —  I  wisli  to  ask  the  Rapporteur  why — 
contrary  to  what  has  always  hitherto  been  the  practice — the  words  natural  system 
of  navigable  waterways  are  used.     There  must  be  a  reason  for  this. 

M.  DETQ5UF  (France,  Assistant-Rapporteur;  speaking  in  French).  —  1  merely 
wish  to  inforn  M.  Bignami  that  the  words  natural  system  of  navigable  waterways  were 
used  to  show  that  they  referred  to  a  river  and  its  tributaries  and  not  to  a  system  of 
waterways  consisting  of,  let  us  say,  river  basins  connected  with  each  other  by  canal. 
If  this  restriction  were  not  made,  no  system  of  waterways  could  ever  be  delimited. 
The  word  natural  here  means  simply  river  and  with  its  tributaries;  and  the  explanation 
of  it  is  quite  different  from  that  of  the  word  natural  as  used  in  Article  i.  In  any 
case  a  detailed  explanation  will  appear  in  the  Report. 

M.  AVRAMOVITCH  (Serb-Croat-Slovene  State;  speaking  in  French).  —  Articles  4 
and  IG  have  been  combined  in  a  single  article  which  has  become  Article  4.  Why 
was  this  done? 

iM.  MONTARROYOS  (Brazil,  Rapporteur;  speaking  in  French).  —  A  careful 
study  of  the  text  will  show  the  reason. 

1  should  like  to  explain  how  this  Article  4  was  finally  ailopted  in  this  form.  You 
all  remember  that  we  have  been  discussing  the  question  for  the  last  fortnight,  at 
lirsl  ill  Sub-Committee  during  the  day,  and  then  in  the  small  committee  at  night 
from  eleven  o'clock  until  half-past  two  in  the  morning.  Conflicting  theories  were 
advanced  and  there  were  no  means  of  bringing  the  matter  to  an  end.  1  proposed 
a  compromise,  and  we  thus  adopted  the  text  which  we  are  submitting  to  you.  But 
I  think  that  in  order  that  M.  Avramovitch  may  fully  understand  the  purport  of  this 
article,  the  Roumanian  Delegate  himself  must  be  so  good  as  to  give  him  an  explanation. 

M.  PERIETZEANO  (Roumania;  speaking  in  French).  —  Before  proceeding  to 
draft  an  article,  I  think  that  long  reflection  is  necessary;  if  we  attempt  to  work  on 
ideas  which  are  not  clear,  we  shall  obviously  arrive  at  no  result. 

There  were  two  principles  concerned, — -firstly,  the  fact  that  an  international  Com- 
mission for  a  river  constitutes  a  drawback  which  prevents  those  rights  from  being 
enjoyed  on  that  river  which  are  recognised  in  the  case  of  all  other  rivers.  Secondly, 
as  Article  16  of  the  Co.ivention  had  not  solved  the  problem  of  local  transport  traffic 
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on  account  of  the  difficulties  which  had  been  raised,  many  delegations  said  : — "Let 
us  solve  this  problem  as  we  have  solved  the  others,  and  if  in  the  end  we  do  not  succeed, 
Icl  us  leave  it  aside.""  So  we  began  to  discuss,  and  the  result  which  we  arrived  at  was 
that  transport  on  inland  waterways  should  be  reserved  for  riparian  States.  This 
is  the  meaning  of  the  first  part  of  Article  4.  We  then  return  to  the  second  category 
established  in  Article  la),  and  we  considered  whether  the  principles  recognised  in  the 
Convention  as  applicable  to  international  rivers  could  not  also  be  granted  to  rivers 
controlled  by  international  Commissions. 

I  have  said  that  it  was  inadmissible  that  a  principle  which  held  good  for  all  inter- 
national rivers  and  seaports,  should  cease  to  do  so  for  three  or  four  rivers,  because 
these  rivers  have  international  Commissions.  Does  the  fact  of  having  an  interna- 
tional Commission  make  the  riparian  States  of  such  waterways  to  be  minors?  Are 
these  people  no  longer  to  enjoy  their  rights?  Are  they  outside  the  law?  That  is 
how  1  stated  the  problem.  I  said  that  1  could  not  allow  that  view,  even  if  my  country 
were  not  interested  from  the  economic  point  of  view.  In  private  law,  for  example, 
a  minor  provided  with  a  legal  adviser  does  not  cease  to  enjoy  all  the  rights  laid  down 
in  the  civil  code.  Instead  of  exercising  these  rights  himself,  his  legal  adviser  exercises 
them  for  him.  The  law  has  only  given  him  a  legal  adviser  in  order  to  protect  him 
and  in  order  to  place  him  in  such  a  position  that  he  himself,  as  he  is  not  responsible 
for  his  rights,  cannot  renounce  them. 

I  said  then  that  the  task  of  an  international  Commission  was  to  defend  the  rights 
of  riparian  States,  and  not  to  take  them  away.  For  my  country  this  is  a  question  of 
self-respect;  of  national  sovereignty,  and  therefore,  as  I  could  not  admit  any  other 
view  I  was  inflexible.  We  passed  several  hours  in  discussion,  which  was,  however, 
of  a  most  friendly  and  courteous  kind,  and  I  may  certainly  say  that  my  opponents, 
seeing  me  defend,  as  I  did,  the  interests  of  my  country,  held  me  in  the  greater  esteem. 
However,  patriot  as  I  am,  I  cannot  prevent  forty  States  from  concluding  a  con- 
vention, but  1  do  not  see  in  the  fact  that  a  river  has  an  international  Commission 
anything  more  than  another  wheel  in  the  machinery,  and  it  is  understood  that  that 
fact  does  not  deprive  the  co-riparians  of  these  rivers  of  any  of  their  rights.  There 
were  two  cases  to  consider.  Have  the  co-riparians  of  these  rivers  ^^■ith  international 
Commissions  the  right  to  reserve  for  their  own  flags  local  water  transport  between 
their  ports?  Then  there  are  also  goods  which,  having  arrived  by  a  foreign  vessel 
and  not  having  been  nationalised,  must  undergo  transhipment  in  a  Roumanian  port, 
for  example,  and  continue  their  journey  by  another  vessel  to  another  Roumanian 
port  before  being  introduced  into  the  country  and  nationalised.  That  also  is  locsl 
water  transport,  and,  from  the  economic  point  of  view,  I  certainly  desire  that  each 
riparian  State  should  retain  the  power  of  reserving  such  traffic  for  itself.  But  now  a 
totally  difTerent  standpoint  was  adopted.  The  riparians  were  considered,  so  to  speak, 
as  people  who  had  forfeited  their  rights  and  been  placed  under  tutelage,  so  that  attea- 
tion  was  paid  not  so  much  to  the  rights  of  third  parties  in  respect  of  them  but  rather 
to  their  rights  in  respect  of  third  parties.  It  may  be  said  in  fact  that  it  was  no  longer 
even  guardianship  but  actual  sequestration. 

As  I  could  not  admit  that  the  first  category  of  this  transport  traffic  was  not  reserved 
to  riparian  States,  I  wished  to  adopt  a  less  unyielding  attitude  as  regards  the  second. 
As  the  Delegate  of  the  Serb-Croat-Slovene  State  was  not  there,  I  could  not  consult 
him,  and  I  had  to  content  myself  with  speaking  on  behalf  of  Ron  mania  alone.  I 
admitted  that  on  rivers  having  an  international  Commission,  the  rights  of  riparian 
States  to  reserve  certain  classes  of  transport  traffic  for  themselves  could  be  slightly 
restricted,  and  I  only  yielded  on  this  point  in  order  to  arrive  at  an  understanding. 
But  now  I  ask  whether,  on  rivers  without  an  international  Commission,  the  water 
transport  traffic  reserved,  under  the  first  paragraph  of  section  1,  for  riparian  States, 
includes  the  second  case  which  I  have  cited, — that  of  the  transport  of  non-national- 
ised goods.  I  think  it  does,  because  there  is  an  exception  laid  down  in  the  seco..d 
paragraph  stipulating  that  the  riparian  States  of  rivers  with  international  Commissions 
enjoy  inferior  rights.  As  I  have  said,  the  fact  of  being  a  riparian  State  of  one  of  these 
rivers  appears  to  imply  a  kind  of  forfeiture,  a  stigma,  an  incapacity  to  enjoy  full  rights. 
You  will  understand  the  difficulty  of  this  position  when  you  think  of  the  trials  of 
a  citizen  who  does  not  enjoy  his  full  rights.     Most  probably  if  any  of  you  were  asked 
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to  renounce  a  particle  of  your  rights,  however  small,  you  would  object  with  all  your 
might  because  you  would  not  like  it  to  be  said  that  your  rights  had  been  diminished, 
in  however  slight  a  degree. 

In  the  iirst  paragraph  there  is  a  textual  error  which  I  will  point  out  at  once,  it 
reads  : 

A  riparian  State  situated  on  a  natural  system  of  navigable  waterways  of  international 
coiircrn  is  riiti'lcd  to  rcsiTxc  for  its  own  flag  the  transport  of  j)assengers  and  goods... 

I  think  I  hat  the  words  is  entitled  do  not  exactly  express  the  idea,  and  that  the 
words  has  the  right,  would  be  much  clearer  and  more  accurate. 

As  regards  the  second  paragraph  of  section  I,  instead  of  referring  to  Article  1  a), 
why  should  we  not  alter  the  wording  as  follows  : — //  both  ports  are  situated  on  water- 
wnjis  having  an  international  Commission^  In  this  way  the  distinction  would  at  once 
be  clear,  and  it  would  not  be  necessary  to  refer  to  Article  1  a).  I  should  like  to  aild 
another  criticism  to  this  second  paragraph  of  section  1.  It  reads  :  ...  these  poK\ers 
are  limited  to  the  establishment  of...  local...  services... 

Powero — or  rights,  if  my  comment  is  taken  into  account — are  of  a  purely  legal 
nature,  whereas  the  establishment  of  a  service  is  a  fact.  We  cannot  compare  rights 
with  facts,  and  I  therefore  propose  to  alter  the  sentence  as  follows  : 

If  both  ports  are  situated  on  waterways  having  an  international  Commission,  these  po- 
wers (or  this  right)  are  limited  to  the  exclusive  right  of  the  national  flag  to  establish  local 
services... 

I  agreed,  speaking  for  myself  alone,  that  on  waterways  administered  by  an  inter- 
national Commission,  the  right  of  reservation  should  be  limited  to  the  local  transport 
of  national  or  nationalised  goods,  and  to  the  granting  of  permission  to  carry  out  local 
transport  in  exceptional  cases,  to  vessels  coming  from  another  State  after  a  long 
voyage,  if  the  voyage  was  not  made  regularly,  i  also  made  another  concession  in 
connection  with  the  special  measures  taken  by  the  international  Commission  of  a 
river  by  the  international  Commission  of  the  river. 

I  have  one  last  remark  to  make  on  the  second  paragraph  of  section  1.  This  para- 
graph reads  :  ....  as  long  as  the  Navigation  Act  has  not  proclaimed  complete  freedom 
on  these  waterways... 

1  propose  to  add  here  the  words  :  ...  with  the  unanimous  consent  of  the  riparian  Statet. 

This  addition  appears  desirable  to  some  of  us  and  undesirable  to  others.  In  the 
articles  of  the  treaties  by  which  these  international  Commissions  were  established, 
it  is  enacted  that  decisions  shall  be  taken  by  a  majority  vote,  and  these  articles,  which 
concern  the  establishment  of  these  Commissions,  cannot  be  changed  by  the  Barcelona 
Conference.  If  we  were  to  ask  you  to  abolish  the  international  Commissions,  you 
would  have  the  right  to  reply  that  you  cannot.  But  what  I  aui  asking  here  is  that 
il  should  be  stated  that  the  Navigation  Act  shall  obtain  the  unanimous  consent  of  the 
riparian  States,  because  it  is  essential  that  every  security  should  be  given  in  this  res- 
pect. Roumania  accepts  this  section  1  with  the  slight  changes  which  I  have  indi- 
cated, and  I  think  I  am  not  presuming  when  1  say  that  the  Polish  Delegation  shares 
my  view. 

I  will  once  more  read  the  second  paragraph  of  section  1,  in  the  form  in  which  1 
submit  it  for  your  approval  : 

I  f  both  ports  are  situated  on  waterways  having  an  international  Commission,  thfse  powers 
are  limited  to  the  exclusive  right  of  the  national  flag  to  establish  ser'  ices  for  passengers  and 
goods  which  are  either  national  or  nationalised,  as  long  as  the  Navigation  Act  does  not  pro- 
claim complete  freedom  on  these  waterways,  with  the  unanimous  consent  of  the  riparian 
States. 

M.  WINIARSKI  (Poland;  speaking  in  French).  —  Certain  points  in  the  wording 
did  not  appear  to  me  very  clear,  but  now  the  question  seems  clearer,  and  1  have  pre- 
pared in  writing  a  proposal  which  subject  to  drafting  amendments  should  not,  in  my 
opinion,  meet  with  any  fundamental  objection. 

Obviously  a  Navigation  Act  may  establish  con\ph'te  freedom,  that  is  to  say  it 
may  prohibit  the  reservation  of  local  transport.     Suppose  that  a  riparian  State,  Serbia 


—     252     — 

for  example,  cannot  sign  this  Act.  What  then  will  be  her  position?  The  Navigation 
Act  will  come  into  force,  and  all  the  benefits  derived  from  it  will  be  secured  by  the 
signatory  States.  Will  a  single  State,  which  wished  to  reserve  local  transport  for 
itself,  be  put  aside  and,  so  to  speak,  boycotted?  That  would  be  a  very  heavy  penalty. 
Our  aim  is  to  give  satisfaction  to  the  legitimate  desires  of  all  States,  to  find  a  for- 
nnila  which  would  allow  States  the  option  of  not  accepting  complete  freedom  to  reserve 
local  transport  for  themselves  without  being  obliged  to  renounce  all  the  benefits  of 
the  Navigation  Act.  States  must  be  allowed  to  accede  to  the  Navigation  Act  with 
the  exception  ol  one  provision, — that  which  concerns  local  transport.  From  conver- 
sations which  I  have  had  with  those  of  my  colleagues  who  represent  the  opposite 
view,  it  does  not  seem  to  me  that  they  object  to  this  proposal  in  principle.  The  follow- 
ing then  is  the  formula  which,  subject  to  drafting  amendments,  might  replace  the 
second  paragraph  of  section  1  of  the  new  text  of  Article  4  : 

On  the  navigable  waterways  referred  to  in  Article  1  a),  and  except  when  complete  freedom 
lias  already  been  proclaimed  or  may  subsequently  be  proclaimed  unanimously  by  the  States 
represented  on  the  international  Commission,  the  Navigation  Act  shall  leave  the  riparian 
States  the  right  to  reserve  the  local  transport  of  passengers  and  goods  which  are  either  na- 
tional or  nationalised. 

In  order  not  to  take  up  the  attention  of  the  Committee  too  long  on  this  point, 
perhaps  it  would  be  well  to  reserve  this  article  and  to  resume  the  discussion  of  it  this 
afternoon  when  the  Delegates  have  examined  the  text  at  leisure. 

The  CHAIRMAN  (speaking  in  French).  —  1  thuik  it  would  be  better  to  adjourn 
the  meeting  in  order  that  we  may  examine  the  text  proposed  by  M.  Winiarski  which, 
in  his  opinion,  should  be  substituted  for  the  second  paragraph  of  section  1  of  the  new 
text  proposed  by  the  Sub-Committee  for  Article  4.  You  will  also  bear  in  mind  the 
changes  proposed  by  M.  Perietzeano  in  the  first  paragraph  of  the  same  section. 

(The  meeting  was  adjourned  at  12.30  p.m.  and  resumed  at  12.45  p.m.) 

The  CHAIRMAN  (speaking  in  French).  —  We  will  resume  the  discussion  of  the 
new  text  proposed  for  Article  4. 

I  am  not  competent  to  appreciate  the  relative  values  of  texts;  I  am  here  simply 
to  direct  the  discussion  in  the  most  practical  manner  possible.  Will  you  allow  me, 
however, — if  I  express  my  personal  opinion — to  say  that  I  consider  that  the  text 
submitted  to  you  appears  to  me  at  first  sight  satisfactory. 

Does  anyone  wish  to  speak? 

M.  PERIETZEANO  (Roumania;  speaking  in  French).  —  I  wish  to  state  that 
I  second  the  proposal  of  M.  Winiarski,  which  is  better  than  mine  and  which  is  the 
result  of  mutual  concessions. 

The  CHAIRMAN  (speaking  in  French).  —  As  Vice-President  of  the  Conference 
summoned  by  the  League  of  Nations,  I  am  very  grateful  to  you  for  the  wllingness 
with  which  you  solved  these  difficult  questions,  and  I  should  like  to  thank  you. 

Mr.  H.  O.  MANCE  (Great  Britain;  speaking  in  French).  —  1  think  that  we  may 
accept  the  proposal  of  M.  Perietzeano,  subject  to  the  opinion  of  the  jurists  upon  this 
last  addition,  in  which  mention  is  made  of  the  unanimous  consent  of  the  riparian  States. 
We  must  not  forget  that  there  are  Treaties  of  Peace,  and  we  know  that  certain  States 
are  obliged  to  accept  certain  decisions,  for  example  the  regime  established  by  the 
Danube  Conference.  These  provisions  must  not  be  prejudiced,  and  for  this  reason 
I  think  it  would  be  advisable  to  take  the  opinion  of  the  jurists. 

I  understand  the  object  of  M.  Winiarski's  proposal,  and  1  am  (juite  satisfied  with 
il,  but  I  think  it  is  not  absolutely  necessary,  and  it  might  give  rise  to  diiTiculties.  It 
would  be  better  therefore  to  accept  the  essential  idea,  that  is  to  say  that  freedom 
can  be  established  only  by  the  unanimous  opinion  of  the  riparian  States  alone.     There 
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is  no  iiued  to  go  fiirlhor,  as  suggested  by  the  Polish  Delegate,  whose  proposal  would 
call  for  closer  examination. 

M.  DETQ5UF  (France;  speaking  in  French).  —  I  also  would  prefer  to  accept 
the  Polish  amendment,  with  the  same  reservation  as  that  made  by  the  Delegate  of 
Great  Britain.  The  oidy  difference  between  the  two  is  that  there  are  rivers  on  which 
freedom  has  already  been  proclaimed,  and  the  Polish  amendment  does  not  go  back 
upon  that  proclamation  of  the  general  freedom  of  navigation  on  these  rivers.  It 
is  only  in  this  one  point  of  detail  that  1  consider  the  Polish  amendment  superior,  and 
1   Ihink  there  is  no  reason  why  we  should  appreciably  difl'er  from  the  British  view. 

M.  PERIETZEANO  (Roumania;  speaking  in  French).  — .\s  a  result  of  this  state- 
ment I  withdraw  my  amendment. 

Mr.  H.  0.  MANGE  (Great  Britain;  speaking  in  French).  —  I  cannot  accept  this 
amendment  without  having  considered  it  with  my  delegation,  and  for  that  reason 
1  propose  that  we  should  content  ourselves  with  the  Roumanian  amendment,  which 
we  could  accept  at  once. 

The  GHAIRMAN  (speaking  in  French).  —  In  view  of  this  statement  on  the 
part  of  the  British  Delegation  I  think  we  might  postpone  the  final  settlement  of  this 
question  until  this  afternoon  and  pass  to  section  2. 

M.  AVRAMOVITGH  (Serb-Croat-Slovene  .State;  speaking  in  French).  —  Before 
the  matter  is  discussed  allow  me  to  make  the  following  observations.  On  the  prin- 
ciple that  local  transport  traffic  is  a  commercial  question  and  that  freedom  of  com- 
merce is  not  freedom  of  navigation,  we  decided,  for  this  reason  alone,  when  we  discussed 
the  question  at  Paris,  that  local  transport  must  be  reserved  for  the  riparian  States. 
I  now  give  my  entire  support  to  the  arguments  adduced  by  the  Roumanian  Delegate. 

In  order  that  we  may  support  the  Polish  amendment,  I  propose  to  delete  from 
the  end  of  it  the  words  which  are  national  or  nationalised,  because,  from  another  point 
of  view,  these  provisions,  in  their  present  form,  would  deprive  us  of  the  right  of  allow- 
ing our  vessels  to  share  in  the  transport  of  non-nationalised  goods,  even  in  connection 
with  local  transport  traffic  only.  If  1  am  wrong,  I  should  be  very  pleased  to  learn 
that  this  is  not  so;  but  in  order  to  make  sure,  the  best  course  would  be  to  delete  the 
words  which  are  national  or  nationalised  from  the  Polish  amendment;  I  cannot  see 
why  they  were  introduced  into  the  original  draft  of  Article  4.  We  therefore  second 
the  Polish  amendment  on  grounds  of  compromise,  but  subject  to  certain  small  improve- 
ments. As  regards  the  rest,  1  think  there  will  be  no  difficulties,  because  we  do  not 
touch   upon  legal  questions. 

M.  DETCEUF  (France,  Assistant-Rapporteur;  speaking  in  French).  —  I  have 
not  examined  the  Serbian  proposal,  but  1  should  like  to  put  forward  the  following 
text,  which  would  meet  both  the  views  which  have  been  expressed,  and  which  would 
begin  from  the  basis  of  the  Roumanian  amendment  and  would  end  on  that  of  the 
Polish  amendment. 

It  both  ports  are  situated  on  the  waterways  of  the  kind  referred  to  in  Article  1  a),  these 
powers  are  limited  to  the  exclusive  right  of  the  national  flag  to  carry  on  regular  local  services 
for  passengers  and  goods  which  are  national  or  nationalised,  unless  the  Navigation  Act  has 
already  proclaimed  complete  freedom  or  until  it  proclaims  it,  with  the  unanimous  consent 
of  the  riparian  States. 

M.  AVRAMOVITGH  (Serb-Croat-Slovene  State;  speaking  in  French).  —  The 
Polish  amendment  is  better;  it  does  not  speak  of  limiting,  nor  does  it  impose  such 
a  heavy  moral  obligation. 

M.  DETCEUF  (France;  speaking  in  French).  —  It  is  exactly  the  same  thing. 
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M.  WINIARSKl  (Poland;  speaking  in  French).  —  If  in  establishing  the  general 
Convention  wc  establish  a  fundamental  right,  the  Navigation  Act  cannot  rob  it  of 
its  cITect. 

M.  AVHAMOVITCH  (Serb-Croat-Slovene  State;  speaking  in  French).  —  IL  is 
for  that  ri'iison  that  we  support  the  Polish  amendment.  There  is  no  need  for  further 
discussion.  Are  we  agreed?  Do  we  wish  to  reach  a  definite  result?  We  cannot 
nllow  special  demands  to  arise  at  every  moment. 

.\1.  MONTARROYOS  (Rapporteur;  speaking  in  French).  —  We  had  arrived  at 
a  pni'it  at  which  agreement  appeared  to  be  almost  established,  when  M.  Detoeuf 
made  a  new  proposal  which  certain  delegates  seemed  unable  to  accept. 

'Ihe  situation  is  as  follows  :  M.  Avramovitch  seconded  the  Polish  amendn.ent, 
as  did  M.  DetCEuf,  subject  to  a  legal  interpretation  of  one  particular  point.  What 
was  that  point? 

M.  DETffiUF  (Assistant-Rapporteur;  speaking  in  French).  —  The  question 
is  that  of  General  Mance's  remarks  on  the  situation  created  by  the  Treaty  of  Peace. 

M.  MONTARROYOS  (Brazil;  speaking  in  French). —  I  do  not  quite  understand 
the  restriction  which  you  have  introduced  into  the  Polish  amendment. 

M.  PERIETZEANO  (Rouinania;  speaking  in  French).  —  I  do  not  think  that 
in  |)rinciple  and  in  law  there  should  be  any  difference  between  rivers  with  interna- 
tional Commissions  and  other  rivers.  We  do  not  desire  that  the  fact  of  having  an 
international  Commission  shoidd  place  a  river  in  an  inferior  situation.  In  the  dis- 
cussioii  I  conceded  two  points, — that  this  right  of  reservation  should  be  applied  only 
t '  national  or  nationalised  goods  and  only  on  regular  transport  services.  Serbia 
does  not  admit  this  concession.  In  strict  justice  there  should  be  no  difference,  from 
the  legal  point  of  view,  between  rivers  with  an  international  Commission  and  others, 
but  1  yielded  on  this  point  in  order  to  arrive  at  an  agreement.  M.  Avramovitch 
for  his  part  does  not  yield.  He  wishes  for  absolute  equality.  But  there  is  one  point 
on  which  there  can  be  no  difference  of  opinion,  and  that  is,  if  the  international  Com- 
mission itself  should  unanimously  decide  to  take  action  in  the  matter.  We  are  there- 
fore all  in  agreement  with  M.  Avramovitch  in  admitting  that  if  the  international 
Commission  had  already  decided,  or  if  it  were  subsequently  to  decide,  otherwise, 
its  decisions  should  be  respected  on  condition  that  they  were  taken  unanimously. 
It  is  therefore  recognised  that  the  international  Commission  may  take  a  decision 
contrary  to  the  Convention,  if  its  decision  is  a  unanimous  one.  Another  point  on 
which  we  are  all  agreed  is  that  local  water  transport  is  reserved  for  riparian  States, 
if  it  is  carried  on  by  regular  services  and  for  national  goods. 

There  is,  however,  one  point  which  Serbia  does  not  accept,  and  we  must  ascer- 
tain whether  these  delegates  decide  to  make  this  last  little  concession.  1,  for  my 
part,  lay  down  the  principle  that  no  difference  should  be  made  between  rivers  as 
regards  rights.  1  who  have  conceded  this,  appeal  to  the  Delegate  of  France  and 
to  the  Delegate  of  Great  Britain  to  come  to  an  agreement  with  us  on  the  basis  of  the 
Polish  amendment.  Cut  the  pear  in  two  if  you  like,  for  it  will  indeed  be  regrettable 
if  we  do  not  arrive  at  a  decision  on  account  of  a  mere  question  of  detail. 

M.  MONTARROYOS  (Brazil;  speaking  in  French).  —  M.  Avramovitch  has  confused 
two  ideas  in  his  mind.  What  would  happen  if  you  conveyed  between  two  of  your 
ports  goods  which  were  neither  national  or  nationalised? 

M.  DETOEUF  (Assistant- Rapporteur;  speaking  in  French).  —  I  am  convinced 
that  the  words  ivhich  are  national  or  nationalised  should  be  omitted. 

Mr.  H.  0.  MANCE  (Great  Britain;  speaking  in  French).  —  No,  they  must  not  be 
omitted. 
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M.  MONTARROYOS  (Rapporteur;  speaking  in  French).  —  And  here  was  I  about 
to  prove  to  M.  Avramovitch  that  he  could  accept  your  proposal,  M.  Detouf ! 

M.  PRRIETZEANO  (Roumania;  speaking  in  French).  —  We  might  forni  a  small 
sub-committee  composed  of  General  Mance,  M.  Detceuf  and  M.  Avramovitch. 

M.  AVRAMOVITCH  (Serb-Croal-Slovene  State;  speaking  in  French).  —  That 
is  not  necessary.  I  think  it  would  be  better  for  this  question  to  be  settled  in  Com- 
mittee.    I  should  be  happy  if  General  Mance  would  adopt  our  view. 

M.  MONTARROYOS  (Rapporteur;  speaking  in  French).  —  Allow  me  to  ask 
M.  Perietzeano  this  question: — Are  goods  transported  from  a  point  A  to  a  point  Bin 
your  country  national  or  nationalised?  Would  it  be  possible  for  you  to  transport 
from  port  A  to  port  B  in  your  country,  goods  which  are  neither  national  or  national- 
ised? I  do  not  think  so.  If  you  begin  by  answering  this  first  question,  we  may 
arrive  at  a  result. 

M.  PERIETZEANO  (Roumania;  speaking  in  French).  —  I  will  give  you  a  striking 
example.  The  whole  export  trafhc  of  Roumania  is  carried  on  in  two  stages.  Cereals 
are  loaded  in  the  ports  of  the  middle  Danube  and  transported  to  the  large  port  of 
Braila,  the  oidy  one  which  sea-going  vessels  can  enter.  The  cereals  are  I'ere  unloaded 
and  reloaded  into  these  vessels.  The  goods,  in  leaving  the  country,  are  no  longer 
national  either  from  the  time  when  they  leave  the  port  of  the  middle  Danube  or  from 
the  time  when  they  leave  Braila.  The  same  is  true  in  the  opposite  direction;  as  sea- 
going vessels  cannot  ascend  the  Danube  beyond  Braila,  the  goods  which  they  trans- 
jjort  are  warehoused  and  must  be  reloaded  into  another  vessel  in  order  to  be  carried 
further.  You  will  therefore  see  what  a  concession  I  am  making  when  I  restrict  local 
water  transport  to  national  or  nationalised  goods. 

From  the  legal  point  of  view  M.  Avramovitch  is  perfectly  right  in  his  demands, 
hill  il  is  none  the  less  true  that  I  also  have  good  grounds  for  maintaining  my  view. 
1   have  made  a  concession.     M.  Avramovitch  is  not  obliged  to  do  as  I  have  done. 

WeJ^have  discussed  the  question  whether  the  transport  of  goods  unloaded  in  the 
free  zones  could  be  reserved  and  considered  as  local  water  transport  traffic.  The 
question  has  been  answered  affirmatively.  Nevertheless,  goods  are  not  national 
if  they  are  unloaded  in  a  free  zone,  and  if  a  principle  which  is  true  as  regards  free 
zones  were  not  so  as  regards  a  river  having  an  international  Commission,  this  latter 
would  constitute  a  drawback,  and  we  will  not  have  it. 

M.  MONTARROYOS  (Rapporte\ir;  speaking  in  French).  —  M.  .\vramovitch 
seconds  the  Polish  amendment  except  for  the  words  which  are  national  or  national- 
ised. 

M.  WINIARSKI  (Poland;  speaking  in  French).  —  I  do  not  insist  upon  these 
words. 

M.  MONTARROYOS  (Rapporteur;  speaking  in  French).  —  M.  Detuuf  thinks 
the  words  t\hich  are  national  nr  nationalised  should  lie  omitted.  Does  General  .Mance 
accept  this  omission? 

Mr.  H.  0.  MANCE  (Great  Britain;  speaking  in  French).  —  I  accept  M.  Periet- 
zeano's  explanation  of  these  words,  which  in  any  case  hardly  apply  to  Yugo-Slavia. 
We  have  agreed  upon  a  text  wiiich  is  a  compromise,  and  now  the  Serbian  Delegate 
asks  for  concessions  and  still  more  concessions.  In  my  view  the  words  which  are 
national  or  nationalised  are  essential  to  mark  the  difTerence  between  the  two  cases 
staled  by  the  Delegate  of  Roumania. 

M.  MONTARROYOS  (Rapporteur;  speaking  in  French).  The  transport  of  goods 
in  warehouse. 
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.Mr.  H.  0.  MANCE  (Great  Britain;  speaking  in  French).  —  Yes,  and  in  this  respect 
I  think  that  the  omission  of  these  words  would  be  a  retrogression.  As  regards  the 
word  regular,  that  is  another  question.  But  I  maintain  that  the  words  which  are 
national  or  nationalised  must  be  kept. 

M.  MONTARROYOS  (Rapporteur;  speaking  in  French).  -That,  iTthink,  is  a 
point  on  wliich  no  concession  can  be  made. 

Mr.  H.  0.  MANCE  (Great  Britain;  speaking  in  French).  —  I  think  that  the  Delegate 
of  Roumania  and  the  Delegate  of  Poland  will  agree  with  me,  because  this  clearly 
forms  part  of  the  compromise.  As  regards  the  word  regular,  I  propose  to  interpret 
it  in  accordance  with  the  usage  in  force  on  each  individual  river. 

M.  AVRAMOVITCH  (Serb-Croat-Slovene  State;  speaking  in  French).  —  Not 
according  to  usage;  it  was  against  that  that  we  fought  from  1912  to  1919.  Certain 
countries  wished  to  impose  upon  us,  on  the  Danube,  usages  which  we  could  not  and 
cannot  accept. 

Mr.  H.  0.  MANCE  (Great  Britain;  speaking  in  French).  —  Then  it  is  a  custom. 

M.  AVRAMOVITCH  (Serb-Croat-Slovene  State;  speaking  in  French).  —  This 
question  will  be  solved  neither  by  custom  nor  usage,  but  by  justice  and  right. 

Mr.  H,  0.  MANCE  (Great  Britain;  speaking  in  French).  —  If  that  is  reasonable 
I  am  quite  of  your  opinion.  I  accept  the  omission  of  the  word  regular  if  we  can  arrive 
at  an  agreement. 

M.  MONTARROYOS  (Rapporteur;  speaking  in  French).  —  There  now  remains 
only  the  question  of  the  words  which  are  national  or  nationalised,  but  do  you  accept 
the  Polish  amendment? 

M.  AVRAMOVITCH  (Serb-Croat-Slovene  State;  speaking  in  French).  —  Allow 
me  to  explain  our  case.  We  are  a  country  which  exports  certain  products,  and  our 
whole  national  life  depends  on  these  products.  We  propose  to  build  certain  ports 
on  the  Danube,  and  these  ports  may  possibly  have  free  zones.  We  intend  to  accu- 
mulate there  all  our  goods  which  are  destined  for  exportation,  and  in  the  same  way 
these  free  zones  would  receive  from  abroad  goods  intended  to  be  distributed  over 
our  territory.  In  view  of  the  fact  that  the  Iron  Gates  form  an  obstacle  to  the  entry 
of  large  vessels  coming  from  the  sea,  to  ask  me  to  make  this  concession  would  be 
asking  me  to  sacrifice  the  vital  interests  of  my  country.  With  the  best  will  in  the 
world  I  cannot  assume  this  responsibility,  and  1  therefore  propose  to  delete  the  words 
which  are  national  or  nationalised.  In  special  cases,  in  order  to  meet  the  wishes  of 
certain  countries  or  certain  commercial  enterprises^  we  shall  always  be  prepared  to 
negotiate  and  settle  the  question  in  the  most  friendly  fashion  possible :  but  we  ask  you  not 
to  allow  a  provision  to  remain,  if  the  right  to  apply  it  could  be  exacted.  I  do  not  wis  h 
to  appear  one  of  the  irreconcilables,  but  1  am  convinced  that  my  opinion  is  shared 
by  the  majority  of  the  delegations,  although  they  .do  not  actually  say  so.  I  earnestly 
beg  General  Mance  to  agree  to  the  omission  of  the  words  which  are  national  or  nation- 
alised. 

Mr.  H.  0.  MANCE  (Great  Britain;  speaking  in  French).  —  In  the  case  cited  by 
M.  .\vramovitch,  if  the  Serb-Croat-Slovene  State  creates  free  zones  in  these  ports, 
it  will  be  free  to  make  what  regulations  it  likes  for  the  free  zones. 

M.  AVRAMOVITCH  (Serb-Croat-Slovene  State;  speaking  in  French).  —  It  will 
not  make  any,  because  according  to  your  text  they  may  be  misused. 

M.  MONTARROYOS  (Rapporteur;  speaking  in  French).  —  I  think  that  M.  Avra- 
movitch's  view  is  not  just,  and  the  only  point  of  view  which  I  adopt  is  that  of  justice. 
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III  order  that  the  transport  of  goods  which  are  not  national  or  nationalised  may  take 
place,  the  first  condition  is  that  there  should  he  a  free  port.  But  the  word  free  port 
presupposes  freedom  of  transport  for  other  countries  as  well. 

M.  AVRAMOVITCH  (Serb-Croat-Siovene  State;  speaking  in  French).  —  Cer- 
tainly. 

M.  MONTARROYOS  (Rapporteur;  speaking  in  French).  —  It  is  imjust  there- 
fore for  you  to  reserve  for  your  own  local  transport  traflic  the  whole  transport  of 
goods  proceeding  from  a  free  port. 

M.  AVRAMOVITCH  (Serb-Croat-Slovene  State;  speaking  in  French).  —  For 
the  purpose  of  clearing  uj)  this  situation  we  should  like  a  statement  to  be  inserted 
either  in  the  Final  Protocol  or  in  the  Report.  We  do  not  wish  to  reserve  this  trans- 
port exclusively  for  ourselves,  but  we  do  not  wish  to  be  excluded  from  free  ports. 

M.  M0NT.4RR0Y0S  (Rapporteur;  speaking  in  French).  —  There  is  nothing 
to  prevent  you  from  transporting  goods  if  you  have  the  vessels. 

M.  AVRAMOVITCH  (Serb-Croat-Slovene  State;  speaking  in  French).  —  Allow 
me  to  take  an  example.  Let  us  suppose  we  have  a  free  port.  Goods  coming  from 
abroad  are  accuundating  there;  they  are  not  yet  nationalised,  but  they  may  be  nation- 
alised in  any  of  oui'  ports  by  being  introduced  into  the  country  itself.  As  the 
Government  which  has  caused  these  goods  to  accumulate  in  the  free  port,  I  order  my 
State  river-craft  to  take  these  goods  and  distribute  them  in  my  ports,  where  they 
will  be  nationalised.  But  when  I  arrive  with  my  vessels  to  take  these  goods,  you 
will  tell  me  that  I  have  not  the  right  to  do  so. 

M.  MONTARROYOS  (Rapporteur;  speaking  in  French).  —  If  the  goods  are 
nationalised  you  have  the  right. 

M.  AVRAMOVITCH  (Serb-Croat-Slovene  State;  speaking  in  French).  —  But 
they  are  not  nationalised;  they  are  warehoused  in  the  free  port. 

Here  is  another  case  on  which  the  Sub-Committee  took  a  vote.  It  was  said  that 
seaports,  even  those  which  have  free  zones,  can,  from  the  point  of  view  of  local  trans- 
port traffic,  be  given  the  sanu?  status  as  national  ports.  Why  exclude  from  this  status 
a  free  port  on  an  international  river?     That  is  a  question  of  justice. 

M.  FERNANDEZ  Y  MEDINA  (Uruguay;  speaking  in  French).  —  No-one  will 
deny  you  the  right  of  carrying  on  transport  traffic  if  you  do  not  ask  for  the  exclusive 
right  to  do  so. 

M.  AVRAMOVITCH  (Serb-Croat-Slovene  State;  speaking  in  French).  —  But 
it  is  this  exclusive  right  which  we  do  desire. 

M.  MONTARROYOS  (Rapporteur;  speaking  in  French).  —  I  think  it  is  fair  that 
there  should  be  no  exclusive  right  as  regards  n  on -nationalised  goods  proceeding  from 
a  free  port. 

M.  PERIETZEANO  (Roumania;  speaking  in  French).  —  Is  this  provision  to 
apply  everywhere? 

M.  MONTARROYOS  (Rapporteur;  speaking  in  French).  —  Certainly. 

M.  PERIETZEANO  (Roumania;  speaking  in  French).  —  But  it  does  not.  The 
beginning  of  the  article  reads  :  Transport...  between  two  ports...:  it  does  not  add  of 
national  or  nationalised  goods. 
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M.  MONTARROYOS  (Rapporteur;  speaking  in  French).  —  It  doeB  not  speak  of 
free  ports. 

M.  PERIETZEANO  (Roumania;  speaking  in  French).  —  It  does  not  speak  of  any- 
thing. 

M.  MONTARROYOS  (Rapporteur;  speaking  in  French).  —  I  took  a  passive  part 
in  the  drafting  of  this  article,  but  in  my  view  there  was  no  question  of  these  ports. 
Moreover,  as  regards  the  rivers  of  South  America,  for  example,  the  question  of  free 
ports  does  not  arise. 

M.  PERIETZEANO  (Roumania;  speaking  in  French).  —  Then  you  would  not 
object  to  the  introduction  of  the  words  which  are  national  or  nationalised  in  the  first 
paragraph  of  section  1  of  Article  4?  We  will  accept  these  words  in  the  second  para- 
graph if  you  will  accept  them  in  the  first,  but  I  am  quite  sure  that  you  will  not  intro- 
duce them  into  the  first  paragraph. 

M.  MONTARROYOS  (Rapporteur;  speaking  in  French).  —  You  must  ask  General 
Mance  that  question,  because  my  role  is  that  of  a  conciliator  between  the  two  oppo- 
sing claims. 

M.  PERIETZEANO  (Roumania;  speaking  in  French).  —  The  discussion  which 
has  taken  place  is  of  great  importance.     The  first  paragraph  states  : 

A  riparian  State  situated  on  a  natural  system  of  navigable  waterways  of  international 
concern  is  entitled  to  reserve  for  its  own  flag  the  transport  of  passengers  and  goods  between 
two  ports... 

There  is  no  mention  here  of  national  or  nationalised  goods,  whereas  the  second 
paragraph  states  :  passengers  and  goods  which  are  either  national  or  nationalised. 

M.  DETQ5UF  (France;  speaking  in  French).  —  I  should  like  to  point  out  to 
M.  Perietzeano  that  he  appears  to  forget  the  origin  of  the  discussion.  Two  views 
were  expressed  as  regards  those  very  usages  which  M.  Avramovitch  does  not  wish 
to  hear  mentioned,  and  also  with  regard  to  the  provisions  introduced  into  the  Treaty 
of  Peace.  I  do  not  say  that  you  for  your  part  have  ever  adopted  the  other  view,  but 
there  were  on  the  Sub-Committee  a  certain  number  of  delegations  which  were  strongly 
of  the  opinion  that  a  number  of  rights  had  been  conferred  upon  them  by  treaties  of 
peace  and  current  usage,  whereas  you  maintained  that  this  was  not  so.  The  wording 
in  question  is,  as  has  been  said,  a  compromise. 

M.  PERIETZEANO  (Roumania;  speaking  in  French).  —  I  accept  it. 

M.  DETCEUF  (France;  speaking  in  French).  —  There  is  no  question  here  of 
rivers  accursed  as  it  were,  but  of  rivers  on  which  certain  usages  and  certain  treaties 
have  given  certain  rights... 

M.  PERIETZEANO  (Roumania;  speaking  in  French).  —  Accursed  rights! 

M.  DETQEUF  (France;  speaking  in  French).  — ...which  you  curse,  and  with  regard 
to  which  a  compromise  has  been  arrived  at  between  the  delegations  which  consider 
that  they  have  at  least  some  claim  to  these  rights  and  those  which  consider  that  the 
rights  do  not  exist.  The  two  cases  are  by  no  means  the  same.  The  first  refers  to 
rivers  on  which  local  transport  traffic  rights  have  never  been  granted,  and  the  second 
refers  to  rivers  on  which  local  transport  traffic  has  hitherto  been  customary.  Though 
you  do  not  accept  this  view,  other  delegations  consider  it  a  very  just  one,  and  it  was 
in  order  to  find  some  common  ground  of  agreement  that  a  compromise  was  proposed. 

M.  PERIETZEANO  (Roumania;  speaking  in   French).   —  We  are  in  complete 
agreenieut;  the  text  proposed  is  the  result  of  a  compromise  and  not  of  a  discussion. 


—     259     — 

which  has  clearly  shown  IhaL  I  he  text  is  eitlior  fair  or  unfair.  M.  Montarroyos  was 
ciuieavouring  just  now  to  [)rove  that  is  was  unfair  to  claim  tho  right  to  reserve  the 
local  transport  traffic  of  national  or  nationalised  goods. 


M.  MONTARROYOS  (Rapporteur;  speaking  in  French).  —  I  said  that  we  were 
dealing  with  a  compromise,  and,  if  I  may  use  the  expression,  a  compromise  is  some- 
times a  balancing  of  injustices.  We  must  judge  from  the  ideal  standpoint  and  also 
from  that  of  immediate  interests. 

Mr.  H.  O.  MANCE  (Great  Britain;  speaking  in  French). —  I  strongly  urge  the 
Roumanian  Delegate  to  accept  our  compromise  in  its  present  form;  it  maintains  an 
existing  situation. 

M.  PERIETZEANO  (Roumania;  speaking  in  French).  —  I  have  given  my  consent 
and  I  will  not  withdraw  it. 

Mr.  H.  0.  MANCE  (Great  Britain;  speaking  in  French).' — Then  there  only  remains 
the  objection  of  the  Serbian  Delegation,  which  does  not  apply  to  any  existing  situation. 
We  are  therefore  agreed  upon  a  compromise. accepted  by  all  delegations  save  one, 
which  has  in  mind  a  case  that  at  present  does  not  exist.  I  for  my  part  have  accepted 
the  omission  of  the  word  regular  in  the  second  paragraph  of  section  1,  but  1  would 
recall  the  fact  that  an  appeal  may  always  be  made  to  the  appropriate  jurisdiction  in 
order  to  obtain  an  equitable  interpretation.  The  essential  point  now  is  to  arrive  at 
an  understanding,  and  this  is  the  desire  of  all. 

The  CHAIRMAN  (speaking  in  French).  —  The  Officers  of  the  Conference  are 
convinced  that  these  questions  have  been  discussed  at  length  and  consider  that  the 
discussion  is  closed. 

M.  SCASSl  (Greece;  speaking  in  French).  —  Excuse  me,  Mr.  Chairman,  but  we  do 
not  think  that  the  discussion  is  closed. 

The  CHAIRMAN  (speaking  in  French).  —  We  have  been  discussing  the  Polish 
amendment  for  two  hours,  and  the  discussion  has  been  as  intense  as  it  has  been  com- 
plete. The  arguments  of  the  Serb-Croat-Slovene  Delegation  have  also  been  stated 
very  clearly,  and  have  been  understood  by  all.  The  same  is  true  of  the  British  case. 
I  was  therefore  quite  right  to  consider  the  discussion  as  closed.  Unfortunately  we 
are  only  too  apt  to  forget  the  discussions  which  took  place  two  or  three  days  ago; 
the  debate  never  finishes,  and  the  reason  is  no  doubt  that  mankind  is  not  yet  perfect. 

M.  SCASSl  (Greece;  speaking  in  French).  —  I  am  imbued  with  the  same  concilia- 
tory spirit  which  animates  us  all,  and  the  observations  which  I  would  like  to  make 
will  be  very  brief.  In  order  to  reconcile  the  various  views  which  have  been  stated 
regarding  the  question  with  which  we  are  dealing,  there  was  submitted  to  us  at  a  meet- 
ing of  the  Sub-Committee  a  draft  which  was  intended  as  an  effort  at  conciliation. 
The  Greek  Delegation  accepted  it,  although  it  marked  a  departure  from  the  provisions 
laid  down  by  the  Treaties  of  Peace  and  the  Covenant.  It  has  been  forgotten  that  we 
have  formal  texts,  and  that  in  part  12  of  the  Treaty  of  Peace  (Articles  332  et  seq.  of 
the  Treaty  of  Versailles)  and  also  in  .Article  23  of  the  Covenant,  immutable  principles 
have  been  recognised.  It  is  true  that  Article  338  of  the  Treaty  of  Versailles  lays  down 
that  a  General  Convention  shall  be  drawn  up  by  a  Conference.  This  is  the  article 
pleaded  by  the  opponents  of  the  claim  which  we  are  now  supporting  in  favour  of  that 
complete  freedom  established  by  the  treaties  in  question.  I  have  already  answered 
this  objection;  1  said,  and  I  still  say  that,  after  the  authors  of  the  Treaties  of  Peace, 
and  therefore  of  the  Covenant,  have  perpetuated  certain  principle's  and  a  regime  in 
Articles  332  et  seq.  of  the  Treaty  of  Versailles,  to  credit  them  with  the  intention  of 
cancelling  these  principles,  by  stipulating  that  a  General  Convention  shall  be  drawn 
up  by  a  Conference  is  to  tax  them  with  inconsistency  at  least.     After  having  esta- 
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blished  principles,  would  they  appoint  a  Conference  to  change  these  principles?  This 
is  accusing  them  of  inconsequence. 

These  principles  admit  of  absolute  freedom  without  restriction.  We  cannot  escape 
from  that,  and  our  Conference  cannot  change  these  fundamental  principles.  The  arti- 
cles of  the  Treaty  of  Peace,  together  with  Article  23  e  of  the  Covenant,  form  our  charter; 
it  is  an  iron  band  which  we  cannot  break  without  exceeding  our  powers.  The  ques- 
tion must  not  be  removed  from  its  proper  surroundings  and  placed  on  sentimental 
or  any  other  grounds.  There  can  be  no  q\iestion  of  any  kind  of  capita^  diminutio  to 
which  the  States  would  be  subjected  through  the  fact  that  an  international  Commis- 
sion controls  certain  rivers.  We  cannot  go  beyond  the  bounds  which  the  Treaties 
have  fixed  for  the  League  of  Nations. 

The  text  drawn  up  by  the  Sub-Committee  deviated  but  slightly  from  these  prin- 
ciples, and  at  a  pinch  it  could  be  accepted.  But  a  second  text  has  now  been  presented 
in  Committee,  and  this  time  the  deviation  i-?  much  greater.  The  Greek  Delegation 
wondered  whether,  in  spite  of  the  conciliatory  spirit  which  it  ought  to  show,  it  could 
accept  this  text.  But  now  we  have  gone  far  even  from  this  text.  All  has  been  com- 
pletely changed.  The  regime  is  completely  overthrown.  We  are  even  encroaching 
upon  the  rights  of  Commissions.  It  is  we  who  are  to  dictate  what  navigation  acts 
should  or  sliould  not  contain.  It  is  we  who  are  to  dictate  in  what  manner  decisions 
should  be  taken.  In  these  circumstances  the  Greek  Delegation  cannot  accept  this 
proposal,  and  I  make  every  reservation  on  the  subject.  The  question  which  I  raise 
goes  beyond  the  bounds  of  our  Committee,  and  even  those  of  the  Convention  which  we 
are  examining.  I  will  go  so  far  as  to  say  that  it  goes  beyond  the  scope  of  our  Con- 
ference.    It  is  a  question  of  principle. 

M.  PERIETZEANO  (Roumania;  speaking  in  French).  —  I  should  not  have  replied 
if  the  Greek  Delegate  had  not  spoken  of  the  inconsistency  of  those  who  drew  up  the 
Treaty  of  Peace.  Are  you  empowered  to  change  treaties  because  you  consider  that 
they  are  inconsistent?  No,  you  are  not  empowered  to  change  Articles  332  and  338 
because  you  consider  that  those  who  drafted  them  were  inconsistent. 

M.  SCASSI  (Greece;  speaking  in  French).  —  I  did  not  say  that. 

The  CHAIRMAN  (speaking  in  French).  —  Please  do  not  interrupt. 

M.  SCASSI  (Greece;  speaking  in  French).  —  I  ask  to  explain  my  words  because 
their  meaning  has  been  misunderstood. 

The  CHAIRMAN  (speaking  in  French).  —  You  may  speak  in  order  to  explain 
yourself. 

M.  AVRAMOVITCH  (Serb-Croat-Slovene  State;  speaking  in  French).  —  Then  I 
also  shall  ask  to  speak.     This  is  not  a  question  of  sentiment,  but  of  law. 

M.  SCASSI  (Greece;  speaking  in  French).  —  I  have  adopted  a  legal  standpoint, 
and  I  say  that  the  theory  which  claims  that  in  virtue  of  the  provisions  of  Article  338, 
the  Conference  has  the  right  completely  to  change  the  regime  established  by  Article  332 
et  seq.,  implies  that  the  authors  of  the  Covenant  and  the  Treaty  are  inconsistent  because 
they  are  alleged  to  have  established  a  regime  and  to  say  immediately  afterwards  : 
You  may  change  this  completely. 

The  CHAIRMAN  (speaking  in  French).  —  I  appeal  to  your  spirit  of  conciliation. 
We  have  stated  our  cases  freely,  frankly  and  at  great  length  for  several  days;  do  not 
let  us  return  over  the  same  ground.  Let  us  come  to  a  decision.  If  M.  Avramovitch 
wishes  to  speak  on  the  same  subject,  let  me  beg  him  to  refrain  in  the  interests  of  our 
work  itself. 

M.  PERIETZEANO  (Roumania;  speaking  in  French).  —  I  ask  to  finish  my  speech: 
I  was  interrupted.     Article  338  is  not  a  theory;  it  is  clear  and  explicit.     It  enacts  that 
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all  that  has  been  done  in  the  preceding  articles  shall  be  replaced  by  what  the  Confer- 
ence shall  do.  It  is  not  for  us  to  say  whether  the  Treaty  is  right  or  wrong  in  doing 
this;  the  Conference  can  only  accede  to  it. 

M.  KRBEC  (Czccho-Slovakia;  speaking  in  French).  —  Before  the  vote  is  taken  I 
should  like  to  state  that  I  am  prepared  to  accept  the  text  proposed  by  the  Roumanian 
Delegation,  or  that  of  the  Polish  Delegation,  with  the  same  reservations  as  those  made 
by  the  French  and  British  Delegations  with  regard  to  consulting  the  jurists. 

Mr.  H.  0.  MANCE  (Great  Britain;  speaking  in  French).  —  1  should  like  to  draw 
attention  to  a  slight  modification  which  appears  necessary  in  the  first  paragraph  of  sec- 
tion 1.  We  all  agree  as  to  the  substance.  The  section  speaks  of  the  transport  of 
passengers  and  goods  between  two  ports...  placed  under  its  sovereignty  or  authority.  I 
think  that  in  order  to  render  the  text  clear  we  should  say  :  the  transport  of  passengers 
and  goods  loaded  at  one  port  and  unloaded  at  another  port  placed,  etc. 

M.  AVRAMOVITCH  (Serb-Croat-Slovene  State;  speaking  in  French).  —  I  shall 
not  reply  to  the  Greek  Delegate,  but  I  reserve  the  right  to  do  so  later,  if  I  think  neces- 
sary; this  is  my  indisputable  right,  in  order  to  defend  the  interests  of  my  country  and 
not  merely  for  reasons  of  sentiment. 

1  cannot  see  why  the  British  Delogate  still  clings  to  the  amendment  of  the  Rou- 
manian Delegate  when  the  latter  has  withdrawn  it,  and  everyone  has  accepted  the 
Polish  amendment  because  it  meets  particular  cases.  If  he  still  wishes  to  discuss  it, 
let  me  beg  him  not  to  say  that  everyone  agrees  with  him.  Everybody  has  accepted 
the  Polish  amendment.  The  discussion  bears  upon  the  words  which  are  national  or 
nationalised.     Let  us  vote  on  this  article  with  a  reservation  as  regards  these  words. 

M.  SCASSI  (Greece;  speaking  in  French).  —  M.  Avramovitch  has  alluded  to  what 
I  said.  I  was  merely  replying  to  the  Roumanian  Delegate,  who  spoke  of  rights  of 
tutelage  and  of  capitas  diminutio,  and  not  to  the  Serbian  Delegate  at  all.  I  cannot 
see  therefore  why  the  latter  should  have  replied  to  me. 

M.  PIERRARD  (Belgium;  speaking  in  French).  —  We  are  now  about  to  vote, 
after  a  very  long  discussion  which  has  brought  into  play  important  principles  and  also 
questions  of  detail  which  may  be  important  for  certain  delegations  and  unimportant 
for  others.  I  intend  to  reserve  my  vote;  I  do  not  think  we  can  vote  after  such  a 
confused  discussion  and  without  having  a  text  before  us. 

M.  MONTARROYOS  (Rapporteur;  speaking  in  French).  —  I  entirely  agree.  We 
have  a  text,  but  the  question  of  the  words  which  are  national  or  nationalised  is  still 
outstanding.     In  these  circumstances  we  will  postpone  the  vote  until  later. 

The  meeting  adjourned  at  2  p.m. 


FOURTEENTH   MEETING   OF  THE  COMMITTEE 


ON 


NAVIGABLE  WATERWAYS 

(Saturday,  April  16th,  1921,  at  4.30  p.m.) 


DISCUSSION    OF    ARTICLE    4    (contd.) 

The  meeting  opened  with  M.  Adaici,  Vice-President  of  the  Conference,  in  the  Ch'ir. 

DISCUSSION  OF  ARTICLE  4  (Contd.) 

The  CHAIRMAN  (speaking in  French).  —  We  will  resume  the  discussion  of  Article  4' 
which  is  intended  to  replace  Articles  4  and  16.  A  new  text  has  been  distributed,  which 
I  will  read  to  you. 

Article  4. 

As  an  exception  to  the  two  preceding  .\rticles,  and  in  the  absence  of  any  convention  or 
obligation  to  the  contrary  : — 

(1)  A  riparian  State  situated  on  a  natural  system  of  navigable  waterways  of  interna- 
tional concern  is  entitled  to  reserve  for  its  own  flag  the  transport  of  passengers  and  goods 
loaded  at  one  port  placed  under  its  sovereignty  or  authority  and  unloaded  at  another  port 
placed  under  its  sovereignty  or  authority.  A  State  which  does  not  make  use  of  these  powers 
may  refuse  the  benefit  of  equality  of  treatment  as  regards  such  transport  to  any  co-riparian 
State  which  does  make  use  of  it. 

On  the  navigable  waterways  referred  to  in  Article  \ii),  and  except  when  complete  free- 
dom has  already  been  proclaimed  or  may  subsequently  be  proclaimed  unanimously  by  the 
States  represented  on  the  international  Commission,  the  iNavigation  Act  shall  leave  the 
riparian  States  the  right  to  reserve  the  localtransportof  passengers  and  goods  which  are  either 
national  or  nationalised. 

(2)  When  a  natural  system  of  navigable  waterways  of  international  concern,  which 
does  not  include  waterways  of  the  kind  referred  to  in  Article  1o).only  separates  or  passes 
through  two  States,  and  provided  that  these  two  States  are  in  agreement,  they  are  entitled 
to  reserve  for  their  own  flags  the  transport  of  passengers  and  goods  between  two  ports  situated 
on  the  said  system,  unless  this  transport  takes  place  between  two  ports  not  situated  under 
the  sovereignty  or  authority  of  one  and  the  same  State,  in  the  course  of  a  voyage  which  is 
effected  without  transhipment  and  which  includes  a  sea  passage  or  passage  over  a  navigable 
waterway  of  international  concern  not  belonging  to  the  above-mentioned  system. 

M.  KASAiMA  (.Japan:  speaking  in  French).  —  1  should  like  to  put  a  small  question 
with  a  view  to  throwing  light  upon  the  discussion.  As  regards  Article  16  of  the  Draft 
Convention  on  Navigable  Waterways,  the  Green  Book  gives  for  the  words  local  trans- 
port a  senii-ofTicial  interpretation  as  follows  (1)  : — 

The  words  loca!  transport  signify  transport  other  than  imports,  exports  or  traffic  in  tran- 
sit, with  or  without  transhipment  from  one  vessel  to  another,  with  or  without  unloading 
on  to  a  quay,  with  or  without  warehousing  en  route. 

1  wonder  whether  this  interpretation  is  maintained  for  the  new  text  which  we 
have  before  iis,  particularly  as  regards  the  second  paragraph.  Before  the  words 
without  transhipment,  the  words  with  or  have  been  omitted.  I  should  like  an  expla- 
nation of  this,  particularly  as  regards  continuity  of  transport. 


(1)  Sec  p.  '128. 
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The  CHAIRMAN  (speaking  in  French).  —  Everyone  has  heard  the  question  of 
M.  Kasania,  of  the  Japanese  Delegation.  1  think  that  the  Committee's  intention  has 
not  changed  since  the  Green  Book  was  drafted. 

M.  DETQ5UF  (France;  speaking  in  French).  — The  meaning  is  still  that  indicated 
in  the  Green  Book.  Section  1  of  Article  4  refers  to  local  transport  and  therefore  cor- 
responds to  the  former  Article  16.  Section  2  refers  to  inter-State  transport,  and  cor- 
responds to  the  former  Article  4.  The  words  local  transport  are  only  used  in  the  second 
paragraph  of  section  1,  and  tiiey  have  the  meaning  indicated  in  the  Green  Book. 

The  CHAIRMAN  (speaking  in  French).  —  Does  everyone  agree?  Has  the  Rap- 
porteur any  remarks  to  make? 

M.  MONTARROYOS  (Brazil,  Rapporteur;  speaking  in  French).  —  No. 

M.  KASAMA  (Japan;  speaking  in  French).  —  I  am  pleased  to  hear  the  explana- 
tion which  M.  Detceuf  has  given.  I  proposed  an  amendment  to  the  second  paragraph. 
Instead  of  without  transhipment,  1  should  like  the  words  with  or  without  transhipment. 

Mr.  H.  0.  MANGE  (speaking  in  French).  —  Will  you  allow  me  to  say  that  these 
words  are  excluded  from  the  draft  on  which  we  have  agreed'  1  therefore  ask  the 
Japanese  Delegation  to  be  so  good  as  to  withdraw  its  amendment  in  order  that  we  may 
obtain  unanimous  agreement. 

M.  KASAMA  (Japan;  speaking  in  French).  —  I  am  prepared  to  withdraw  my 
amendment,  but  nevertheless  1  should  like  the  words  without  transhipment  to  be  fol- 
lowed by  the  words  on  the  above-mentioned  system  of  waterways,  without  making  any 
other  change. 

M.  TSANG-OU  (China;  speaking  in  French).  —  That  is  not  enough,  and  besides, 
we  already  have  a  final  text.  If  we  continue  to  change  words  and  phrases,  I  also 
shall  be  obliged  to  ask  for  certain  precisions. 

Mr.  H.  0.  MANGE  (Great  Britain;  speaking  in  French).  —  The  question  has  been 
asked  :  What  would  happen  if  a  voyage  were  made  partly  by  sea  and  partly  by  river? 
It  was  asked  that  the  river  portion  of  the  voyage  should  be  considered  as  a  part  of  the 
maritime  portion,  and  should  be  treated  on  the  same  footing.  In  the  first  text,  there- 
fore, we  do  not  say  local  transport  but  transport  of  passengers  and  goods  between  two 
ports  placed  under  its  sovereignty  or  authority...  We  consulted  our  legal  experts  to 
ascertain  whether  this  text  was  satisfactory,  and  whether  this  text  might  not  have 
the  effect  of  excluding  vessels  touching  at  a  port  without  taking  on  board  goods  or 
passengers.  The  jurists  declared  that  it  was  somewhat  dangerous,  and  it  was  in  order  to 
safeguard  this  point  that  we  inserted  the  words  proposed  by  M.  Hostiu  and  accepted  : 
loaded  at  one  port  and  unloaded  at  another  port. 

M.  TSANG-OU  (China;  speaking  in  French).  —  Does  this  transport  refer  to  trans- 
port by  waterway? 

Mr.  H.  O.  MANCE  (Great  Britain;  speaking  in  French).  —  Obviously. 

M.  TSANG-OU  (China;  speaking  in  French).  —  By  the  words...  between  ports 
placed  under  the  sovereignty  or  authority...  we  are  to  understand  either  seaports  or  river- 
ports. 

.M.  DETCEUF  (France;  speaking  in  French).  —They  refer  both  to  seaports  and 
lo  river-ports.  I f  two  ports  arc  placed  under  the  sovereignty  of  one  and  the  same  State, 
whether  one  of  these  ports  is  by  a  sea  and  the  other  on  a  waterway  system  or  not, 
111  ■  State  may  reserve  the  right  to  load  goods  ;  t  one  port  for  conveyance  to  another 
port.     The  British  Delegation  feared  that  transport  from  one  port  to  another  might 
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111'  iiiti'i'preted  as  prohibiting  a  vessel  Iroiu  conliiLiiiiig  to  transporl  any  particular 
merchandise  to  another  port,  on  the  pretext  that  the  vessel  had  already  called  at  a 
previous  port.  Of  course  after  a  vessel  has  discharged  part  of  its  cargo  in  one  port, 
it  has  the  right  to  discharge  another  part  in  another  port,  on  condition  that  it  has  not 
taken  fresh  cargo  on  board  at  the  first  port. 

M.  MONTARROYOS  (Brazil,  Rapporteur;  speaking  in  French).  —  As  a  matter  of 
fact,  the  second  text  has  absolutely  the  same  meaning  as  the  first.  I  may  recall  this 
first  text,  which  reads  as  follows  :  — 

A  riparian  State  situated  on  a  natural  system  of  navigable  waterways  of  international 
concern  is  entitled  to  reserve  for  its  own  flag  the  transport  of  passengers  and  goods  between 
two  ports  placed  under  its  sovereignty  or  authority. 

The  modified  text  now  before  us  says  exactly  the  same  thing. 

M.  DETCEUF  (France;  speaking  in  French).  —  1  repeat  that  the  British  Dele- 
gation feared  lest  the  text  which  we  had  proposed  might  be  interpreted  as  prohibit- 
ing a  riparian  State  from  calling  a  successive  ports  in  order  to  unload  goods  or  to  con- 
vey goods  destined  for  another  country.  Suppose,  for  example,  that  a  vessel  with  its 
hold  full  of  goods  unloads  half  of  these  goods  in  one  port.  It  is  fully  entitled  to  imload 
another  part  in  a  second  port,  and  what  remains  in  a  third.  I  will  take  an  example. 
A  vessel  proceeding  from  Le  Havre  arrives  at  Pernambuco.  li  leaves  half  its  cargo 
there.  It  then  proceeds  to  Manaos.  The  fear  has  been  expressed  that  the  text  of 
the  article  might  be  interpreted  as  prohibiting  this  ship  from  transporting  the  goods 
to  Manaos  and  unloading  the  rest  of  its  cargo  there. 

M.  MONTARROYOS  (Brazil,  Rapporteur;  speaking  in  French).  —  But  since  it 
does  not  unload  at  Pernambuco... 

Mr.  H.  O.  MANGE  (Great  Britain;  speaking  in  French).  —  That  is  a  instance  of 
the  definite  transport  of  goods.  The  vessel  does  not  take  on  board  goods  in  one  port  of 
a  State  in  order  to  transport  them  to  another  port  belonging  to  the  same  State.  It 
merely  discharges  part  of  its  cargo  in  one  port  and  another  part  in  another.  Our  legal 
expert.  Sir  Cecil  Hurst,  has  advised  us  to  introduce  this  detailed  statement  into  the 
article  in  order  to  avoid  any  misunderstanding. 

M.  TSANG-OU  (China;  speaking  in  French).  —  The  Green  Book  defines  exactly 
what  must  be  understood  by  local  transport  (1)  :-- 

The  words  '•'local  transport"  signify  transport  other  than  imports,  exports  or  tratlic  in 
transit,  with  or  without  transhipment  from  one  vessel  to  another,  with  or  without  unloading 
on  to  a  quay,  with  or  without  warehousing  en  route.  In  the  latter  case,  continuity  of  trans- 
port is  not  considered  to  have  been  interrupted,  whilst,  on  the  other  hand,  any  intermediate 
railway  transport  would  constitute  such  an  interruption.  For  purposes  of  clearness,  the 
Fnllowing  three  illustrations  may  be  given  : — 

1 .  "Free"  goods  are  transhipped  in  a  port,  then  declared  in  consumption  and,  tlnally, 
are  reforwarded  to  another  port  belonging  to  the  same  State;  this  last  stage  constitutes  local 
transport. 

2.  Goods  liable  to  customs  duty  have  been  "cleared"  (dedouanees)  in  a  port  but  not 
transhipped.  Their  subsequent  transport  to  another  port  of  the  same  State  does  not  consti- 
tute local  transport. 

'■].  Goods  liable  to  custom  duty  have  been  -cleared"  and  transhipped,  hut  are  covered  by 
a  through  hill  of  lading;  their  subsequent  transport  to  the  port  of  destination  does  not  con- 
stitute local  transport. 

The  Green  Book  therefore  gives  a  much  clearer  explanation. 

M.  DETCEUF  (France;  speaking  in  French).  —The  definition  in  the  Green  Book 
does  not  correspond  to  the  rules  adopted  in  the  reservation  regarding  coasting  trade, 
whereas  what  we  have  stated  does  correspond  to  what  is  intended  by  that  expression; 


(1)  See  p.  'r28. 
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A  Stato  reserves  for  itself  the  right  to  load  goods  in  one  of  its  ports  in  order  to  trans- 
port them  to  another  of  its  ports. 

M.  POLITIS  (Greece;  speaking  in  French).  —  I  should  like  to  be  given  a  simple 
explanation.  A  sea-going  vessel  arrives  at  the  mouth  of  a  river,  it  unloads  its  goods 
into  a  warehouse.  The  goods  are  cleared  or  not.  They  are  warehoused  in  order  to 
be  distributed  along  the  river.      Is  this  operation  considered  as  local  transport? 

M.  DETOEUF  (France;  speaking  in  French).  —  Certainly. 

Mr.  H.  O.  MANCE  (Great  Britain;  speaking  in  French). — The  second  paragraph 
of  section  1  leaves  this  transport  free.  In  the  first  paragraph  we  do  not  speak  of  local 
transport,  and  we  used  the  following  words...  loaded  at  one.  port  placed  under  Us  sove- 
reignty or  authoritrj  and  unloaded  at  another  port... 

M.  WINI.^RSKl  (Poland;  speaking  in  French).  —  I  was  somewhat  surprised  to 
note  that  this  text  had  been  changed  without  the  Committee's  being  consulted,  but 
1  will  not  make  it  a  question  of  principle,  and  I  merely  ask  that  the  words  local  trans- 
port should  be  inserted  in  both  paragraphs  of  section  1  instead  of  the  word  transport 
in  the  one  part  and  local  transport  in  the  other. 

M.  DETCEUF  (France;  speaking  in  French).  —  We  do  not  intend  to  define  here 
what  is  meant  by  local  transport,  but  I  will  point  out  that  though  these  words  are 
perfectly  in  place  in  the  second  part  of  the  section  they  have  never  appeared  in  the 
first. 

M.  WINIARSKI  (Poland;  speaking  in  French).  —  I  made  this  proposal  simply 
with  a  view  to  uniformity. 

M.  DETCEUF  (France;  speaking  in  French).  —  The  definition  given  la  the  first 
paragraph  of  Section  1  corresponds  to  the  general  definition  of  national  water  trans- 
port. The  expression  local  transport  used  in  the  second  paragraph  is  the  result  of  the 
compromise  to  which  we  have  so  often  referred.  It  is  for  this  reason  that  the  words 
local  transport  appeared  in  the  second  and  not  in  the  first  paragraph  of  Section  1. 

M.  PERIETZEANO  (Roumania;  speaking  in  French).  —  Do  not  the  words  on 
the  navigable  waterways  referred  to  in  Article  1  a),  and  except  when  complete  freedom  has 
already  been  proclaimed  or  may  subsequently  he  proclaimed  unanimously  by  the  States 
represented  on  the  international  Commission  refer  to  the  occasions  when  this  freedom  is 
proclaimed  in  the  Treaty?  The  terms  which  we  are  preparing  today  are  intended 
to  replace  those  of  the  treaties. 

M.  WINIARSKI  (Poland;  speaking  in  French).  —  We  agree. 

M.  PERIETZEANO  (Roumania;  speaking  in  French).  —  We  understand  by  that 
occasions  on  which  it  is  proclaimed  other  than  those  in  the  Treaty  of  Peace. 

M.  DETOiUF  (France;  speaking  in  French).  —  The  wording  would  be  better  if 
we  said  or  which  have  already  been  proclaimed  in  a  previous  navigation  act. 

M.  PIERRARD  (Belgium:  speaking  in  French).  —  Do  the  words  except  when  com- 
plete freedom  has  already  been  proclaimed  refer  to  the  Act  of  Mannheim?  Hitherto  it 
has  only  been  a  question  ot  the  Danube.     May  1  now  speak  of  the  Rhine? 

M  DETCEUF  (France-,  speaking  in  French).  —  These  words  certainly  do  refer 
to  the  Act  of  Mannheim. 
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M.  WINIARSKJ  (Poland;  speaking  in  French),  —  In  my  opinion  also  it  is  referred 
to  here. 

M.  DETCEUF  (France;  speaking  in  French).  —  On  the  Rhine,  freedom  of  navi- 
gation was  proclaimed  without  any  reservation  in  respect  of  local  transport  traffic 
by  the  Act  of  Mannheim.  The  reservation  in  Article  4  refers  amongst  others  to  ihe 
Act  of  Mannheim. 

M.  PIERRARD  (Belgium;  speaking  in  French).  —  This  may  be  considered  as  a 
personal  opinion.     We  should  like  to  have  an  official  opinion. 

Mr.  H.  0.  MANCE  (Great  Britain;  speaking  in  French).  —  I  propose  that  it  be 
stated  in  the  report  that  it  is  the  Act  of  Mannheim  to  which  reference  is  made. 

M.  PERIETZEANO  (Roumania;  speaking  in  French).  —  Do  these  words  refer  to 
the  Treaty  of  St.-Germain? 

M.  WINIARSKI  (Poland;  speaking  in  French).  —  The  terms  of  the  Treaty  of 
St.-Germain  are  provisional. 

M.  PERIETZEANO  (Roumania;  speaking  in  French).  —  You  have  heard  the 
contrary  maintained  this  morning.  It  must  be  clearly  stated  that  these  terms  in  the 
Treaty  of  St.-Germain  shall  cease  to  exist  when  we  have  adopted  these  articles. 

M.  WINIARSKI  (Poland;  speaking  in  French).  —  The  Treaties  of  Peace  and  also 
the  treaties  signed  between  the  various  States  and  the  Principal  Powers  establish  a 
provisional  regime  intended  to  last  until  the  general  Convention  has  been  concluded. 
These  treaties  cannot  possibly  be  referred  to  by  the  words  a  previous  navigation  act. 

The  CHAIRMAN  (speaking  in  French).  —  They  refer  to  a  navigation  act  properly 
so-called. 

M.  PERIETZEANO  (Roumania;  speaking  in  French).  —  If  we  simply  speak  of 
a  navigation  act,  I  shall  have  nothing  more  to  say. 

M.  DETOEUF  (France;  speaking  in  French).  —  We  also  accept. 

M.  Robert  HAAS  (Secretary-General  of  the  Conference;  speaking  in  French).  — 
It  is  dangerous  to  say  that  a  treaty  is  not  a  navigation  act.  The  expression  navigation 
act  must  be  taken  in  its  widest  sense;  it  signifies  an  international  contract  which 
governs  the  navigation  of  any  particular  navigable  waterway. 

As  regards  the  Treaty  of  Peace  or  the  Treaties  connected  therewith,  the  interpre- 
tation given  by  the  Polish  Delegation  is  beyond  question.  The  Treaty  itself  states 
that  its  terms  shall  be  superseded  by  the  terms  of  the  General  Convention. 

M.  PERIETZEANO  (Roumania;  speaking  in  French).  —The  best  proof  that  this 
interpretation  is  not  beyond  dispute  is  that  it  is  being  disputed  in  your  presence.  It 
was  claimed  this  morning  that  you  cannot  substitute  your  Convention  tor  the  Treaty 
of  St.-Germain.     The  question  must  be  definitely  settled. 

M.  AVRAMOVITCH  (Serb-Croat-Slovene  State;  speaking  in  French).  —  In  order 
to  avoid  any  misunderstanding  ,  I  beg  the  Conference  to  agree  to  the  insertion  of  the 
fdilowing  statement  in  the  Final  Act  : 

The  provisions  of  the  articles  of  the  Treaty  of  St.-Germain  shall  be  superseded  btj 
the  provisions  of  the  present  Convention.  This  is  in  brief  what  the  Secretary-General 
told  us  a  moment  ago. 
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M.  Robert  HAAS  (Secretary-General  of  the  Conference;  speaking  in  French). — 
The  question  has  been  solved  by  a  provision  which  already  exists  in  the  draft  Final 
Act  (1). 

It  is  said  that  these  Conventions  are  intended  to  form  part  of  the  group  of  conven- 
liotis  referred  to  in  Articles  338  and  379  of  the  Treaty  of  Versailles  and  the  correspond- 
ing articles  in  the  other  treaties.  Article  338  states  that  the  regime  provided  for 
shall  be  superseded  by  that  of  the  present  Convention. 

M.  PERIETZEANO  (Roumania;  speaking  in  French).  —  Except  that  this  Con- 
vention specially  refers  back  to  the  treaties. 

The  CHAIRMAN  (speaking  in  French).  —  It  will  be  mentioned  in  the  Report  that 
this  paragraph  refers  to  the  Convention  of  Mannheim  and  that  it  does  not  refer  to 
Article  338  of  the  Treaty  of  Versailles. 

M.  PIERRARD  (Belgium;  speaking  in  French).  —  The  question  is  of  the  greatest 
importance  to  the  States  interested  in  the  navigation  of  the  Rhine.  Paragraph  338  of 
the  Treaty  of  Versailles  reads  : 

The  regime  >ct  imt  in  Articles  .332  tu  337  above  shall  be  superseded  by  the  one  to  be 
laid  down  in  a  giMieral  Cdnvention  drawn  up  by  the  .Vllied  and  Associated  Powers... 

...  that  is  to  say,  the  Convention  established  at  Barcelona.     Further  Article  354  states  : 

.\s  from  the  coming  into  force  of  the  present  Treaty,  the  Convention  of  Mannheim  of 
October  1'',  1868,  together  with  the  Final  Protocol  thereof  shall  continue  to  govern  navigation 
on  the  Rhine  subject  to  the  conditions  herein  laid  down. 

In  the  event  of  any  provisions  of  the  said  Convention  being  in  conflict  with  those  laid 
down  by  the  general  Convention  referred  to  in  Article  338  (which  shall  apply  to  the  Rhine), 
the  provisions  of  the  general  Convention  shall  prevail... 

That  means  that  if  we  adopt  here  the  Convention  which,  as  regards  the  Rhine,  is 
less  liberal  than  the  Act  of  1868,  to  which  I  particularly  refer,  the  new  Navigation 
Act  of  the  Rhine,  intended  to  supersede  that  of  Mannhein  of  1868,  must  be  adapted 
to  the  provisions  enacted  here  and  not  to  those  enacted  in  1868.  We  could  not  accept 
this  interpretation. 

M.  LELY  (Netherlands;  speaking  in  French).  —  1  agree  with  the  Delegate  of  Bei- 
giiun. 

Mr.  H.  0.  MANCE  (Great  Britain;  speaking  in  French).  —  This  question  is  of 
very  great  importance,  and  T  think  that  we  all  agree  to  the  proposal  that  it  shall  be 
noted  in  the  Report  and  that  the  jurists  shall  be  asked  to  alter  the  text  if  necessary, 
in  order  that  it  may  meet  this  case. 

M.  Robert  HAAS  (Secretary-General  of  the  Conference;  speaking  in  French).  We 
all  agree  on  this  point  that  the  provisions  of  the  Act  of  Mannheim  are  referred  to  in 
the  text  with  which  we  are  dealing.  That  is  quite  clear.  As  regards  the  second  point 
referred  to  by  M.  Pierrard,  there  is  no  doubt  that  the  new  Convention  of  Mannheim 
must  conform  to  the  present  Convention.  There  is  no  danger  in  this,  because  it  will 
conform  to  it  by  preserving  the  rights  which  are  derived  from  the  former  .\ct  of 
Mannheim. 

M.  PIERR.A.RD  (Belgium;  speaking  in  French).  —  I  venture  to  lay  stress  on  the 
following  point  :  If,  in  the  Barcelona  Convention,  less  liberal  terms  were  adopted  than 


(t;  The  text  iniMTted  in  tlie  Final  Acf  reads  as  follows  : 

■■\'-i.  -  The  Conference  declares  that  in  Section  2  paragraph  1  of  Ai'ticle  n  of  the  Statute  on  the 
Regime  of  Navigable  Waterways  of  International  Concern  the  words  -Previous  Act  of  Navigation" 
refer,  amongst  others,  to  the  Convention  of  Mannheim,  but  do  not  refer  to  th;^  special  regime  created 
by  Articles  332  to  337  of  the  Treaty  of  Versailles  and  the  corresponding  .Vrticles  in  other  Treaties 
of  Peace." 
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those  of  the  former  Convention  of  Mannheim,  we  could  not  agree  that  the  new  Conven- 
tion, which  is  to  supersede  that  of  Mannheim,  should  be  less  liberal  than  the  latter, 
on  the  ground  that  the  Barcelona  Convention  is  less  liberal. 

M.  Robert  HAAS  (Secretary-General  of  the  Conference;  speaking  in  French).  — 
The  question  is  not  whether  the  signatory  States  of  the  Treaty  of  Versailles  would  or 
would  not  agree  to  make  the  future  Convention  of  the  Rhine  conform  to  the  present 
Convention.  This  question  has  been  decided. — they  must  conform  to  it.  But  when 
this  Rhine  Convention  is  discussed,  they  must  take  measures  to  prevent  the  Barcelona 
Convention  from  being  made  the  ground  for  the  adoption  in  it  of  less  liberal  clauses 
than  those  contained  in  the  former  Convention  of  Mannheim. 

For  this  reason,  by  inserting  in  the  article  the  words  ...  except  when  complete  freedom 
has  already  been  proclaimed,  which  refer  to  rights  and  liberties  existing  in  the  former 
Convention  of  Mannheim,  these  rights  and  liberties  n'(7/  necessarily  be  introduced  into 
the  future  Convention  through  the  intermediary  of  the  present  Convention. 

M.  DETQilUF  (France;  speaking  in  French).  —  Article  354  states  that  the  new 
Navigation  Act  shall  be  drafted  in  conformity  with  the  Convention.  The  text  which 
we  propose  states  that,  except  when  complete  freedom  has  already  been  proclaimed 
in  a  previous  navigation  act,  that  is  to  say  in  the  Act  of  Mannheim,  the  navigation 
act  will  leave  the  riparian  States  the  right  to  reserve  the  local  transport  of  passengers 
and  goods  which  are  either  national  or  nationalised.  If,  therefore,  it  is  decided  in  the 
new  Act  that  complete  freedom  of  navigation  is  maintained,  this  will  in  no  way  clash 
with  the  text  which  we  are  now  preparing. 

M.  PIERRARD  (Belgium;  speaking  in  French).  —  I  am  not  convinced.  In  any 
case  I  shall  ask  for  this  question  to  be  elucidated  by  the  Committee  of  Jurists. 

M.  DETCEUF  (France;  speaking  in  French).  —  We  have  therefore  two  points  to 
submit  to  the  Committee  of  Jurists,  including  that  which  relates  to  the  unanimous 
decision  of  the  States  represented  on  the  International  Commission  (1). 

M.  PIERRARD  (Belgium;  speaking  in  French).  —  I  shall  ask  the  Chairman  not 
to  call  a  separate  vote  on  the  articles,  but  to  have  a  vote  taken  upon  them  en  bloc, 
in  order  that  we  may  not  incur  the  risk  of  destroying  what  we  may  subsequently  have 
adopted. 

The  CHAIRMAN  (speaking  in  French).  — This  proposal  is  certainly  a  logical  one. 

M.  Robert  HAAS  (Secretary-General  of  the  Conference;  speaking  in  French).  — 
i  should  like  to  know  whether  the  second  paragraph  of  section  1  really  means  that  ua 
the  navigable  waterways  referred  to  in  Article  la)  the  only  powers  allowed  to  riparian 
States — and  which  moreover  will  only  be  left  to  them  if  freedom  has  already  been 
proclaimed — are  the  right  to  reserve  the  local  transport  of  goods  and  passengers  which 
are  national  or  nationalised.  The  text  does  not  say  so,  and  if  this  is  indeed  the  inten- 
tion of  the  Conference  I  think  the  text  must  state  that  :  ..  the  navigation  act  kvHI  only 
allow  the  riparian  States  the  right.  The  first  paragraph  grants  powers  which  are  at 
once  restricted  by  the  second.  If,  as  regards  local  transport,  the  Conference  intends 
only  to  allow  the  riparian  States  the  right  to  reserve  the  local  transport  of  passengers 
or  goods  which  are  national  or  nationalised,  the  present  text  must  be  altered. 

M.  AVRAMOVITCH  (Serb-Croat-Slovene  State;  speaking  in  French).  —  The 
afhrmative  form  allows  must  be  kept. 

M.  Robert  HAAS  (Secretary-General  of  the  Conference;  speaking  in  French).  -- 
No,  because  it  is  a  restriction.  If  you  make  the  form  positive,  it  no  longer  has  any 
meaning. 


(1)  See  p.  251  and  252. 
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Mr.  H.  0.  MANGE  (Great  Britain;  speaking  in  French).  —  We  must  refer  to  the 
former  text;  we  had  no  intention  of  altering  that  point. 

M.  PERIETZEANO  (Roumania;  speaking  in  French).  —  What  difference  is  there 
between  the  first  and  second  sections? 

M.  DETOEUF  (France;  speaking  in  French).  —  In  the  first  place  you  have  the 
words  which  are  national  or  nationalised.  You  then  have  local  transport,  an  ex^tression 
which  is  not  absolutely  identical  with  that  of  passengers  and  goods  loaded...  and  unloaded. 

M.  PERIETZEANO  (Roumania;  speaking  in  French).  —  Did  you  say  that  the 
second  paragraph  introduced  a  restriction .' 

M.  DETCEUF  (France;  speaking  in  French).  —  The  restriction  refers  to  transport, 
and  is  not  derived  from  the  words  local  transport. 

M.  PERIETZEANO  (Roumania;  speaking  in  French).  —  These  words  local  tran.s- 
port  certainly  need  explanation. 

M.  DETCEUF  (France;  speaking  in  French).  —  The  explanation  is  to  be  found 
in  the  Green  Book,  which  states  as  follows  (1)  : 

The  words  "local  transport"  signify  transport  other  than  imports,  exports  or  traffic  in 
Iransit,  with  or  vvitliout  transhipment  from  one  vessel  to  another,  with  or  without  unloading 
(in  to  a  quay,  with  or  without  warehousing  en  roiile.  In  the  latter  case,  continuity  of  trans- 
port is  not  ponsidered  to  have  been  interrupted,  whilst,  on  the  other  hand,  any  intermediate 
railway  transport  would  constitute  such  an  interruption.  For  purposes  of  clearness,  the 
following  three  illustrations  may  be  given  : 

1.  "Free"  goods  are  transhipped  in  a  port,  then  declared  in  consumption  and,  finally, 
are  re-forwarded  to  another  portbelonging  to  the  same  State;  this  last  stage  constitutes  local 
transport. 

2.  Goods  liable  to  customs  duty  have  been  'cleared"  (dedouanees)  in  a  port  but  not  tran- 
shipped. Their  subsequent  transport  to  another  port  of  the  same  State  does  not  constitute 
local  transport. 

3.  Goods  liable  to  custom  duty  have  been  •cleared"  and  transhipped,  but  are  covered  by 
a  througii  bill  of  lading;  their  subsequent  transport  to  the  port  of  destination  does  not 
constitute  local  transport. 

M.  PERIETZEANO  (Roumania;  speaking  in  French).  —  Then  1  ask  for  the  words 
local  transport  to  be  deleted.  The  word  local  has  been  introduced  without  any  dis- 
cussion. We  have  not  discussed  the  Green  Book,  and  I  thought  that  we  had  not  to 
take  it  into  account. 

M.  DETCEUF  (France:  speaking  in  French).  —  We  have  not  discussed  this  word 
because,  to  my  mind  at  least,  the  meaning  of  this  word  ought  to  be  understood  by 
all  those  present  at  this  Conference,  in  view  of  the  long  discussions  which  have  been 
held  upon  it. 

M.  HOSTIE  (speaking  m  French).  —  I  should  like  to  point  out  that  when  we 
drew  up  this  text  two  days  ago,  with  the  complete  agreement  of  the  Roumanian 
Delegation,  none  of  us  could  have  supposed  that  that  Delegation  was  unaware  of  the 
meaning  of  the  words  local  transport,  it  was  actually  at  the  instigation  of  M.  Cara- 
costea,  the  Roumanian  Delegate  on  the  Commission  of  Enquiry,  that  the  examples 
illustrating  the  meaning  of  the  words  local  transport  were  introduced  into  the  Green 
Book.  These  words  were  chosen  by  common  agreement  with  the  Roumanian  Dele- 
gation, and  they  occur  in  the  Danube  Act  which  is  being  prepared  by  a  Conference  at 
Paris. 
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The  CHAIRMAN  (speaking  in  French).  —  M.  Caracostea  was  the  principal  author 
of  llio  defiiiilioii  of  the  words  hcnl  transporl.  because  it  was  nvinly  the  Danube 
which  was  under  consideration. 

M.  PERIETZEANO  (Roumania;  speaking  in  French).  —  I  do  not  know  what 
M.  Caracostea  did  at  Paris.  It  is  very  difficult  for  all  the  delegates  to  know  what 
their  colleagues  are  doing.  When  we  discussed  we  placed  our  cards  on  the  table. 
We  said: — What  concessions  do  you  require?  I  myself  do  not  ever  refer  to  what 
M.  Caracostea  may  have  said  at  Paris.  What  I  say  is  that  we  have  not  discussed  the 
words  local  transport,  which  I  now  see  for  the  first  time. 

M.  WINIARSKI  (Poland;  speaking  in  French).  —  I  should  like  to  say  that  I  have 
no  objection  to  the  text  proposed  by  M.  Haas. 

The  CHAIRMAN  (speaking  in  French).  —  The  only  changes  which  we  have  intro- 
duced this  afternoon  into  the  text  which  I  read  at  the  beginning  of  the  meeting  are 
the  following  :  In  the  second  paragraph  of  section  1,  after  the  word  proclaim,  the 
words  in  a  previous  navigation  act  are  added,  and  later,  the  following  words  are  used  : 
the  Navigation  Act  shall  only  allow  the  riparian  States  the  right  to  reserve  local  transport... 

I  will  put  to  the  vote  the  substance  of  the  two  paragraphs  of  section  1  of  Article  4. 

M.  AVRAMOVITCH  (Serb-Croat-Slovene  State;  speaking  in  French).  —  We  have 
not  discussed  the  words  which  are  national  or  nationalised,  but  as  proof  of  a  conciliatory 
spirit,  and  in  order  to  please  the  British  Delegation,  we  accept  these  words. 

Mr.  H.  0.  MANCE  (Great  Britain;  speaking  in  French).  —  I  am  most  grateful 
to  you. 

The  CHAIRMAN  (speaking  in  French).  —  I  will  put  to  the  vote  the  substance 
of  the  two  paragraphs  of  section  1  of  Article  4. 

Section  J  of  Article  4  was  adopted  by  23  votes  to  1. 

The  CHAIRMAN  (speaking  in  French).  —  I  think  that  there  will  be  unanimous 
agreement  as  to  the  substance  of  paragraph  2. 

M.  TSANG-OU  (China;  speaking  in  French).  —  We  reserve  the  right  to  ask  certain 
explanations  regarding  this  article  in  plenary  meeting. 

The  CHAIRMAN  (speaking  in  French).  —  I  put  to  the  vote  the  substance  of  sec- 
tion 2. 

Section  2  of  Article  4  was  adopted.  16  voting  for. 

The  CH-A-IRM-^N  (speaking  in  French).  —  It  is  understood  that  M.  Tsang-Ou 
reserves  the  right  to  ask  tor  explanations  at  the  beginning  of  the  next  meeting. 

The  meeting  adjourned  at  5.55  p.m. 


FIFTEENTH  MEETING  OF  THE  CO>IMITTEE 


ON 


NAVIGABLE  WATERWAYS 

(Sunday,  April  17t,h,  1921,  at  10..^0  a.m.) 


DISCUSSION    OK    AUTICIE    9 


The  meeting  opened  with  M.  Adatci,  Vice-President  of  the  Conference,  in  the  Chair. 


DISCUSSION  OF  ARTICLE  9 

The  CHAIRMAN  (speaking  in  French).  —  Yesterday  we  adopted  provisionally 
Article  4  of  the  Convention;  and  this  morning  we  begin  the  discussion  of  Article  9, 
which  reads  as  follows  : 

(1)  In  the  application  of  this  article,  all  the  riparians  of  a  navigable  waterway  of  interna- 
tional concern  and  of  its  tributaries  of  international  concern  shall  be  considered  as  riparians; 

(2)  Each  of  the  riparian  States  is  hound,  on  the  one  hand  to  abstain  from  any  action 
likely  to  prejudice  navigability  or  to  reduce  facilities  for  navigation,  and  on  the  other  hand 
to  take  suitable  measures  as  rapidly  as  possible  to  remove  any  obstructions  and  accidental 
dangers  to  navigation; 

('A)  If  this  navigation  involves  regular  upkeep,  each  of  the  riparian  States  is  under  an 
obligation  towards  the  other  States  to  take  the  steps  and  to  carry  out  the  works  necessary 
for  this  purpose  on  its  territory,  as  rapidly  as  possible,  having  regard  to  the  state  of  naviga- 
tion at  any  period,  and  also  to  the  economic  condition  of  the  districts  served  by  the  navigable 
waterway. 

In  the  absence  of  any  convention  to  the  contrary,  each  of  the  riparian  States  will  be 
entitled  to  demand  from  the  other  States,  basing  its  demand  on  valid  reasons,  that  they 
shall  bear  an  equitable  share  in  the  cost  of  such  upkeep: 

('i)  In  the  absence  of  legitimate  grounds  for  opposition  on  the  part  of  one  of  the  riparian 
States,  including  the  State  which  is  territorially  interested,  based  either  on  the  actual  condi- 
tions of  navigability  within  its  territory,  or  upon  any  other  interests,  suoh  as,  in  particular, 
the  maintenance  of  normal  hydraulic  conditions,  the  needs  of  irrigation,  the  utilisation  of 
hydraulic  power,  or  the  necessity  of  constructing  other  more  advantageous  routes  for  com- 
munication, a  riparian  State  may  not  refuse  to  carry  out  at  the  request  of  another  riparian 
State  the  works  necessary  for  the  improvement  of  navigability,  provided  that  the  latter 
Stale  offers  to  pay  the  cost  and  also  to  bear  an  equitable  share  of  the  excess  costs  of  upkeep. 
Nevertheless,  it  is  understood  that  these  works  cannot  be  undertaken  so  long  as  the  State 
on  whose  territory  they  are  to  be  carried  out  is  opposed  to  them  on  grounds  of  vital  interests; 

(.'i)  In  the  absence  of  any  convention  to  the  contrary,  a  State  which  is  bound  to  carry  out 
the  works  of  upkeep  may  be  released  from  this  obligation  if,  with  the  consent  of  all  the  co- 
riparian  States,  one  or  more  of  them  undertake  to  carry  them  out  in  its  place;  as  regards 
works  for  improvement,  the  State  which  is  bound  to  carry  them  out  will  be  freed  from  the 
obligation  if  it  authorises  the  State  which  proffered  the  request  to  carry  them  out  in  its  place; 
the  carrying  out  of  works  by  States  other  than  the  State  territorially  interested,  or  their 
participation  in  the  cost  of  these  works,  shall  be  assured  without  prejudice,  as  regards  the 
State  territorially  interested,  to  its  rights  of  control  and  administration  in  respect  of  these 
works,  and  to  the  prerogatives  of  its  sovereignty  or  authority  over  the  waterway; 

(6)  On  the  waterways  referred  to  in  Article  1  (a),  decisions  in  regard  to  works  will  be 
pronounced  by  the  Commission.  These  decisions  may  always  serve  as  an  occasion  for  an 
appeal  under  the  conditions  laid  down  in  Article  19  below,  on  the  grounds  of  incompetency 
or  of  a  violation  of  the  international  conventions  which  govern  the  navigable  waterways. 
An  appeal  based  on  any  other  grounds  can  only  be  made  by  tho  State  territorially  interested. 
The  stipulations  contained  in  the  present  paragraph  are  applicable  subject  to  the  special 
provisions  of  the  navigation  act. 


—    272     — 

The  (locisions  of  tlio  Commission  shall  he  in  conformity  with  tho  provisions  of  tho  present 
artii'lp. 

(■) 

M.  AVRAMUVrrCH  (Serb-Croat-Sioveiie  State:  speaking  in  French).  —  Afresh 
(irall  (if  this  sixth  paragraph  has  been  circulated.     1  will  read  it  : 

On  lilt'  waterways  referred  to  in  Article  1  (a),  subject  to  any  special  provisions  contained 
in  treaties,  conventions,  or  navigation  acts  ; 

(I)  Decisions  in  regard  to  works  will  be  made  by  the  Commission: 

C.l)  The  settlement,  under  the  conditions  laid  down  in  Article  19  below,  of  any  dispute 
whicli  may  arise  as  a  result  of  these  decisions,  may  always  be  demanded  on  the  grounds  that 
these  decisions  are  ultra  i'ires,  or  that  they  infringe  international  conventions  governing 
naviiialile  waterways.  A  request  for  a  settlement  under  the  aforesaid  conditions  based  on 
any  other  !;rounds  can  only  be  put  forward  by  the  State  which  is  territorially  interested. 

The  decisions  of  the  Commission  shall  be  in  conformity  with  the  provisions  of  the  present 
article. 

I  should  like  to  know  who  is  the  author  of  this  draft,  and  why  it  is  presented  to 
us.  Complaints  are  already  being  made  as  to  the  slowness  of  our  progress,  and  texts 
should  surely,  tborelore,  not  be  thus  again  laid  open  to  discussion  at  the  last  nioiaenU 

I  should  like  to  make  another  statement.  In  various  quarters  complaints  are 
being  made  that  the  Conference  is  dragging  on,  and  that  certain  delegations  are 
endeavouring  to  prolong  the  work.  As  far  as  we  ourselves  are  concerned,  we  inter- 
vene in  the  debate  only  so  far  as  we  are  driven  to  do  so  by  the  excessive  demands  put 
forward  by  certain  delegations:  but  when  we  have  done  so  it  has  never  been  against 
the  aims  of  the  League  of  Nations.  The  League  of  Nations  is  the  work  of  the  great 
nations  as  well  as  of  the  small.  It  is  no  less  our  work,  for  we  contributed  to  its  crea- 
tion. 

The  CHAIRMAN  (speaking  in  French).  —  1  have  been  much  impressed  by  the 
words  which  M.  Avramovitch  has  uttered  in  tones  of  such  sincerity.  For  a  long 
time  1  have  understood  the  position  of  those  delegations  which  are  most  directlj' 
interested  in  the  vital  questions  with  which  we  are  dealing.  I  am  sure  that  the  sole 
aim  of  the  Serb-Croat-Slovene  Delegation  has  ever  been  honestly  to  defend  its  national 
in  terests  whilst  reconciling  them  with  the  general  interest. 

In  regard  to  the  length  of  the  discussions  at  the  Barcelona  Conference,  I  would 
add  that  at  Madrid  it  took  three  months  to  settle  postal  questions  which  were  ques- 
tions of  detail  of  relatively  secondary  importance.  Far  from  being  astonished,  poster- 
ity cannot  but  applaud  the  shortness  of  the  time  devoted  by  our  Conference  to  the 
discussion  of  the  important  matters  which  were  submitted  to  us.  Let  us  then  be 
patient;  let  us  show  a  spirit  of  mutual  good-will!  Thus  only  can  we  accomplish 
lasting  work. 

M.  MONTARROYOS  (Brazil,  Rapporteur;  speaking  m  French).  —  1  should 
like  to  explain  the  reason  for  which  a  new  text  of  this  paragraph  6  has  been  circu- 
lated. It  is  the  outcome  of  a  discussion  which  took  place  the  day  before  yesterday 
between  the  members  of  a  small  Committee,  the  result  of  an  observation  made  by 
M.  Hammerskjold,  secretary  of  the  provisional  Committee  of  the  Court  of  Justice, 
who  noticed  in  the  original  draft  certain  stipulations  which  would  prevent  the  Per- 
manent Court  of  Justice  from  dealing  with  certain  disputes.  This  was  the  deter- 
mining factor  in  the  new  text  laid  before  us. 

M.  VALLOTTON  (Switzerland;  speaking  in  French).  —  M.  Hammerskjold  has 
rendered   yeoman   service   on   this   occasion. 

The  CHAIRMAN  (speaking  in  French).  — The  Committee  is  free  to  take  this 
new  draft  as  a  basis  or  not. 

Mr.  H.  0.  MANCE  (Great Britain).  ^  1  should  like  to  add  a  few  words  to  the  remarks 
of  the  Rapporteur  on  the  subject  of  this  new  draft.     The  new  text  results  from  two 
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factors  :— ill  tlie  first  place  the  u\d  Irxl  iliil  not  niet't  the  case  of  Ihc  European  Com- 
mission of  the  Danube;  it  might  oven  have  involved  modifying  the  composition  of 
that  body.  It  is  for  this  roason  that  M.  Poriotzcano  and  1,  although  we  did  not  see 
eye  to  eye  on  the  subject  of  tlie  European  Commission  of  the  Danube,  were  both 
of  the  opinion  that  tlu^  (piestion  should  not  be  raised  here,  and  we  were  able  to  arrive 
at  an  agreement  on  the  hrst  part  of  paragraph  6,  which  is  now  so  worded  as  to  remove 
the  difliculty. 

The  second  part  of  the  text  is  due  to  the  remarks  made  by  M.  Hammerskjold, 
who  has  asked  me  to  explain  the  matter  to  the  (Committee.  Firstly, — and  the  Chair- 
man will  perhaps  tell  me  if  I  am  wrong, —  the  Permanent  Court  can  only  deal  svith 
disputes  and  not  with  appeals.  We  must  therefore  remove  the  possibility  of  there 
being  an  appeal  from  the  Commission  to  the  Permanent  Court.  Secondly,  the  Per- 
manent Court  only  judges  disputes  between  States,  and  not  between  a  State  and  a 
Commission.  These  are  the  reasons  for  which  the  draft  of  paragraph  6  has  been 
altered  as  follows  : 

The  settlement  under  the  conditions  laid  down  in  Article  19  below  of  any  dispute  which 
may  arise  as  a  result  of  these  decision? 

That  is  to  say  that  if  a  dispute  is  brought  before  the  Permanent  Court,  it  must 
be  brought  by  the  State  concerned,  and  not  by  the  International  Commission,  in  such 
wise  that  if  the  Commission  complained  that  a  State  was  not  fulfilling  its  duties, — in 
respect  of  the  upkeep  of  the  river,  for  example — and  if  the  State  did  not  comply  with 
the  Commission's  requirements,  then  the  Commission  could  not  appeal  to  the  Permanent 
Court,  but  it  would  be  open  to  another  State  represented  on  the  Commission  to  do  so. 
Such  a  procedure  would  be  fully  in  accordance  with  the  statutes  of  the  Court.  The 
matter  is  thus  very  simple. 

M.  PERIETZEANO  (Roumania;  speaking  in  French).  —  I  am  fully  in  agreement 
with  General  Mance.  There  are  two  kinds  of  International  Commissions  on  the 
Danube, — the  European  Commission  of  the  Danube,  the  jurisdiction  of  which  extends 
from  the  sea  over  the  mouths  of  the  river  and  as  far  as  it  is  navigable  for  sea-going 
vessels;  and  another  Commission  for  the  Middle  and  Upper  Danube.  1  am  again 
in  agreement  with  General  Mance  in  saying  that  the  terms  of  this  Convention  are  not 
applicable  to  the  decisions  taken  by  the  European  Commission  of  the  Danube,  the 
functions  of  which  are  much  wider  than  those  of  the  administrative  Commission 
for  the  Middle  and  Upper  Danube,  and  of  the  commissions  for  other  rivers.  The 
European  Commission  is  a  juristic  person  possessing  a  distinct  entity;  it  carries  out 
works  and  levies  dues.  With  the  Middle  and  Upper  Danube,  and  with  the  other 
rivers  controlled  by  international  Commissions,  the  case  is  not  the  same.  In  applying 
Article  9,  an  exception  should  therefore  be  made  for  the  European  Commission  of 
the  Danube.  By  retaining  the  present  wording  of  Article  9,  we  should  be  extending 
the  powers  of  the  European  Commission  of  the  Danube  to  the  other  Commissions, 
which  would  be  most  regrettable.  If  it  be  true  that,  in  virtue  of  Article  9  in  its  present 
form,  the  European  Commission  of  tlie  Danube  could  not  exercise  its  functions,  it 
is  equally  true  that  in  virtue  of  the  new  wording,  the  Middle  and  Upper  Danube  Com- 
mission would  have  powers  identical  with  those  of  the  Commission  stationed  at  the 
mouths  of  the  Danube — which  would  be  clearly  inadmissible.  If  the  European  Com- 
mission of  the  Danube  takes  a  decision  of  whatever  kind  by  a  majority  vote,  it  can 
have  it  carried  into  effect,  ignoring  opposition  from  any  quarter.  Tims,  it  has  carried 
out  important  works,  including  the  construction  of  a  canal  which  has  reduced  by 
several  kilomi  tres  that  part  of  the  channel  of  the  river  which  flows  through  Rou- 
nianian  territory.  For  this  we  are  most  grateful,  and  we  would  conserve  to  the  Euro- 
pean Commission  of  the  Danube  powers  much  wider  than  those  granted  to  the  other 
international  Commissions.  If  the  European  Commission  of  the  Danube  decides 
by  a  majority  to  execute  certain  works,  then  there  is  no  appeal, — except,  of  course, 
on  the  ground  that  it  has  exceeded  its  powers;  if  the  Commission  took  a  decision 
which  was  contrary  to  its  Statute,  an  appeal  would  be  made  to  the  League  of  Nations 
on    the  ground    that  the  Commission  had  exceeded  its  powers.     With   the  Middle 
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and  Upper  Danube  Commission,  conditions  are  difTerent;  we  wish  to  be  able  to  appeal 
to  the  Court  of  Justice'and  to  I  he  League  of  Nations  whenever,  in  our  opinion,  the  Com- 
mission exceeds  its  coinpelcnce,  or  even  whenever  it  adjudicates  ill.  It  must  not 
have  powers  as  extensive  as  those  of  the  European  Commission  of  the  Danube. 

Is  tlie  International  Convention  which  we  are  making  applicable  to  the  European 
Commission  ?  No,  and  for  this  reason  : — we  are  empowered  by  the  terms  of  Article  299 
of  the  Treaty  of  St.  Germain  to  substitute  international  conventions  for  the  regime 
set  up  in  virtue  of  Article  292,  and  Articles  294  to  298;  whereas  the  European  Com- 
mission of  the  Danube  is  mentioned  in  Article  301,  which  we  cannot  alter.  Fur- 
thermore, the  Middle  and  Upper  Danube  Commission  is  itself  set  up  in  virtue  of 
Article  302, — also  an  article  which  we  cannot  modify,  for  it  is  not  included  in  those 
articles  of  the  Treaties  of  Peace  in  respect  of  which  we  have  authority  to  take  measures 
here.  Further  on.  Article  303  clearly  speaks  of  the  International  Commission  provided 
for  ill  the  preceding  Article.  The  preceding  article  is  Article  302  which  treats  of  the 
Middle  Danube  Commission,  the  European  Commission  being  provided  for  under 
Article  301.  Article  303  does  not  therefore  mention  the  European  Commission, 
which,  in  consequence,  cannot  be  the  one  referred  to  in  Article  302.  Further  on  still, 
mention  is  made  of  the  decisions  of  this  International  Commission.  Of  which  Inter- 
national Commission?  Still  the  one  provided  for  in  Article  302.  It  is  stated  that  its 
decisions  shall  be  taken  by  a  majority  vote, — these  decisions  must  be  those  of  the 
Commissioii  of  Article  302.  Moreover,  Article  301  lays  down  that  the  European 
Commission  of  the  Danube  re-assumes  the  powers  it  possessed  before  the  war.  No-one, 
then,  can  modify  these  powers.  Then  follows  :  Nevertheless,  as  a  provisional  mea- 
sure, only  Representatives  of  Great  Britain,  France.  Italy  and  Ron  manias  hall  consti- 
tute this  Commission.  The  only  temporaiy  part  of  the  provision  is  the  composition 
of  the  Commission.  Who  is  to  be  competent  to  modify  it?  The  Treaty  does  not 
say.     In  any  case  it  is  not  we  who  are  competent. 

What  objection  is  there  to  excluding  from  the  present  Convention  anything  which 
will  reserve  the  case  of  the  European  Commission  of  the  Danube,  since  this  existed 
before  the  war,  and  since  it  is  nowhere  stated  in  the  Treaty  of  Peace  that  the  Barce- 
lona Conference  will  have  the  power  to  modify  treaties.  This  Conference,  in  common 
with  others,  draws  its  powers  from  certain  articles  in  the  Treaties.  As  late  as  yesterday, 
we  laid  claim  to  our  right  to  alter  all  the  provisions  contained  under  Article  292,  and 
Articles  294  to  298,  but  there  is  no  question  of  altering  tho  e  contained  in  Article  30l. 
It  is  not  that  I  would  not  like  to  see  this  article  consigned  to  the  same  place  as  the 
others,  but  it  cannot  be  done;  Article  301  is  inviolate.  The  Danube  Commission 
is  inviolate  in  respect  of  its  pre-war  powers.  Naturally,  before  the  war  its  decisions 
were  not  subject  to  any  appeal  before  any  Court  of  Justice,  for  the  good  reason  that 
one  did  not  exist. 

I  had  accepted  the  new  wording  because  I  recognise  the  fact  that  the  decisions 
of  the  Danube  Commission  ought  not  to  be  subject  to  an  appeal  before  the  Court 
of  Justice;  but,  on  reflection,  I  consider  this  wording  not  only  impossible  of  accep- 
tance, but  unnecessary.  It  has  been  said  that  under  the  former  wording  it  w'ould  not 
be  possible  for  a  Commission  to  appeal  against  a  State.  Undoubtedly  not;  but  it 
is  not  for  the  tribunal  which  has  pronounced  a  verdict  to  bring  an  appeal  against 
that  verdict; — it  is  for  the  persons  interested  to  make  an  appeal.  The  Commission 
itself,  then,  must  not  have  the  right  of  appeal,  because  it  is  already  an  instrument 
of  justice.  I  am  therefore  of  opinion  that  Article  9  should  be  retained  in  its  present 
form.  If  necessary,  we  can  state  that  we  are  leaving  untouched  the  powers  of  the 
European  Commission  of  the  Danube,  which,  incidentally,  .is  in  no  danger,  because 
.Article  301  of  the  Treaty  of  Peace  recognises  the  same  powers  which  the  Commission 
possessed  before  the  war,  without  any  possibility  of  their  being  modified. 

M.  VALLOTTON  (Switzerland;  speaking  in  French).  —  This  sixth  paragraph 
is  the  result  of  a  compromise  fraught  with  much  labour,  and  I  think  therefore  that 
it  would  be  well  to  leave  it  untouched.     For  my  part  1  accept  it  in  its  present  form. 

M.  PIERRARD  (Belgium;  speaking  in  French).  —  Which  text,  the  new  or  the 
old? 
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M.  VALLOTTON  (Switzerland;  speaking  in  French).  —  In  tlic  same  way  as  the 
preceding  one,  the  new  text  is  the  outcome  of  the  different  views  which  were  exchanged ; 
and  nniess  the  Roumanian  Delegation  presents  us  with  a  definite  text,  I  fail  to  see 
as  yet  exactly  what  is  desired.  If  the  Roumanian  Delegation  will  propose  a  definite 
text,  I  beg  that  it  may  be  submitted  to  us  in  order  that  we  may  be  able  to  give  our 
verdict  with  a  full  knowledge  of  the  farts. 

M.  PERIETZEANO  (Roumania;  speaking  in  French).  —  I  ask  for  the  retention 
of  Article  9  with  paragraph  6  as  originally  worded,  so  long  as  the  now  wording  has 
only  been  proposed  in  order  to  meet  the  case  of  the  European  Commission  of  the 
Danube.  If  1  have  succeeded  in  showing  you  that  the  Danube  Commission  is  exposed 
to  no  sort  of  danger,  I  propose  that  the  new  wording  should  not  be  taken  into  consid- 
eration. 

The  CHAIRMAN  (speaking  in  French).   —  What  is  General  Mance's  opinion? 

Mr.  H.  0.  MANCE  (Great  Britain;  speaking  in  French).  —  I  think  it  is  necessary 
to  put  something  in  the  text. 

M.  PERIETZEANO  (Roumania;  speaking  in  French).  —  Why? 

Mr.  H.  O.  MANCE  (Great  Britain;  speaking  in  French).  —  The  obligations  which 
fall  upon  every  country  as  regards  the  European  Commission  must  be  respected, 
except  as  the  result  of  any  arrangement  modifying  them. 

M.  PERIETZEANO  (Roumania;  speaking  in  French).  —  But  Article  301  cannot 
be  modified.     I  beg  you  to  read  the  Treaty  once  again. 

Mr.  H.  0.  MANCE  (Great  Britain).  —  It  is  a  legal  question.  If  the  jurists  state 
that  it  is  not  necessary  to  insert  anything  in  Article  9,  I  am  fully  prepared  not  to 
intervene;  but  if  they  hold  a  contrary  opinion,  some  change  must  be  made.  I  think 
the  fears  of  the  Roumanian  Delegate  with  regard  to  the  Middle  Danube  Commission 
are  groundless;  that  Commission's  powers  may  be  changed  when  a  permanent  Statute 
is  established  for  the  Danube. 

M.  PERIETZEANO  (Roumania;  speaking  in  French).  —  Do  you  wish  to  place 
us  in  touch  with  the  jurists? 

Mr.  H.  0.  MANCE  (Great  Britain;  speaking  in  French).  —  It  must  be  left  to  the 
jurists  to  decide. 

M.  PERIETZEANO  (Roumania;  speaking  in  French).  —  I  am  unwilling  to  bow 
to  the  verdict  of  the  jurists.  I  wish  to  attend  their  discussion.  The  inclusion  you 
desire  would  signify  that  the  same  principle  is  being  applied  to  the  various  com- 
missions. 

Mr.  H.  O.  MANCE  (Great  Britain;  speaking  in  French).  —  According  to  the 
Treaty,  the  powers  of  these  Commissions  cease  to  exist  from  the  moment  when  a 
permanent  Statute  is  adopted.     The  Middle  Danube  Commission  is  open  to  change. 

M.  PERIETZEANO  (Roumania;  speaking  in  French).  —  But  will  not  this  Coji- 

vention  change  it? 

Mr.  II.  ().  MANCE  (Great  Britain;  speaking  in  French).  —  The  administrative 
poweis  of  a  commission  are  not  touched  by  the  Convention. 

M.  PERIETZEANO  (Roumania;  speaking  in  French).  —  But  in  Article  299  of 
the  Treaty  of  St.  Germain,  reference  is  made  to  everything  contained  in  Article  292. 
and  Articles  294  to  298.     This  is  clear. 
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Mr.  H.  0.  MANCE  (Great  Britain;  speaking  in  French).  ^  Yos;  these  articles 
may  be  modified  by  the  Convention. 

M.  PERIETZEANO  (Ronmania;  speaking  in  French).  —  The  powers  of  the 
Middle  Danube  Commission  are  not  defined  either  in  that  place  or  anywhere  else; 
under  Article  301  the  European  Commission  of  the  Danube  re-assumes  the  powers 
it  had  before  the  war,  without  any  possibility  of  their  being  modified.  The  Treaty 
gives  us  satisfaction  as  regards  the  question  you  raised,  but  not  as  regards  the  one 
which  I  myself  have  asked.  The  Treaty  of  Versailles  contains  certain  articles  which 
may  be  modified,  but  Article  301  of  the  Treaty  of  St.  Germain  happens  to  be  one 
which  cannot  be  modified. 

M.  AVRAMOVITCH  (Serb-Croat-Slovene  State;  speaking  in  French).  —  Would 
General  Mance  be  satisfied  if  the  following  words  were  added  at  the  end  of  paragraph  6  ; 
Nevertheless,  this  paragraph  does  not  cover  Article  ...  concerning  the  European  Com- 
mission of  the  Danube'^ 

M.  VALLOTTON  (Switzerland;  speaking  in  French).  —  I  intend  to  put  in  an 
amendment  on  behalf  of  the  Swiss  Delegation,  in  the  following  sense  :  ...  and  in  parti- 
cular the  provisions  below,  and  amongst  others  Article  301  of  the  Treaty  oj  St.  Ger- 
main, remain  in  force  notwithstanding  the  present  Convention,  subject  to  any  subsequent 
unanimous  agreements  concluded  between  the  riparian  States.  It  seems  to  me  that 
in  this  way  the  previous  speakers  would  receive  satisfaction.  That  is  the  proposal 
which  I  shall  have  the  honour  to  make  later,  and  which  I  put  forward  now  simply 
in  order  to  indicate  that  the  debate  on  the  point  could  be  deferred  until  the  time  when 
the  general  clauses  on  the  concordance  between  the  present  Convention  and  sub- 
sequent conventions  have  been  established. 

M.  PERIETZE.A.NO  {Roumania;  speaking  in  French).  —  I  do  not  consider  that 
I  have  anything  to  say  on  what  will  happen  later.  We  will  discuss  the  future  when 
the  right  time  comes.  I  should  prefer  that  fresh  aniendments  were  not  presented 
now.  The  articles  in  question  have  been  adopted;  if  fresh  proposals  are  made  now, 
and  an  article  modified,  then  there  is  nothing  tor  it  but  to  revise  the  whole  in  order 
to  gain  an  idea  of  the  effect  which  all  these  changes  may  have  on  it. 

The  CHAIRMAN  (speaking  in  French).  —  M.  Hammerskjold,  Secretary  of  the 
provisional  committee  of  the  Court  of  Justice,  will  now  speak. 

M.  HAMMERSKJOLD  (speaking  in  French).  —I  saw  the  new  text  of  Paragraph  6 
of  Article  9  a  few  days  ago.  1  am  of  opinion  that  it  is  in  the  interests  of  the  Convention 
itself  not  to  accept  the  text  in  its  present  form,  because  the  Permanent  Court  of  Inter- 
national Justice  would  inevitably  declare  itself  incompetent  as  soon  as  the  first  dispute 
was  referred  to  it. 

In  the  first  place,  as  General  Mance  has  explained,  the  Permanent  Court  of  Inter- 
national Justice  is  competent  to  arbitrate  in  disputes  arising  between  States.  The 
question  whether  it  could  be  endowed  with  similar  competence  in  respect  of  disputes 
arising  between  juristic  persons  and  States  has  been  many  times  discussed.  The 
conclusion  has  been  reached  that  an  interpretation  could  be  given  to  the  effect  that 
groups  of  States  fall  under  the  jurisdiction  of  the  Court,  but  that  disputes  between 
juristic  persons  and  States  should  be  excluded  from  it.  The  Permanent  Court  of 
International  Justice  has  the  same  competence  as  that  of  a  tribunal  of  first  instance; 
it  cannot  pass  judgment  on  appeals.  Paragraph  6  of  Article  9,  as  it  was  formerly 
worded,  gave  judicial  competence  to  River  Commissions,  stating  that  the  decision 
of  a  Commission  might  be  made  the  subject  of  an  appeal  before  the  Court, — in  other 
words,  that  the  Court  would  exercise  the  functions  of  a  Court  of  .\ppeal.  If  a  case 
of  this  kind  were  laid  before  the  Permanent  Court  of  International  Justice,  the  latter 
would  declare  itself  incompetent,  and  the  machinery  of  the  article  would  cease  to  oper- 
ate. Lastly,  the  article  contained  a  third  difficulty,  which,  whilst  of  lesser  importance, 
was  nevertheless  of  sufficient  seriousness  :   it  was  that  in  the  majority  of  cases, — 
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whenever  Hie  parly  inakiiig  the  appeal  was  not  a  State  territorially  interested, — the 
draft  provided  for  the  (lourt  being  coinpelcnl  to  annul  the  award.  The  Pernianeut 
Court  of  ihlerjiational  Justice  cannot  exercise  the  functions  of  a  Court  of  Cassation;  it 
must  always  decide  on  the  fuiuianientals  of  a  question.  It  cannot  say  merely  : — 
There  is  or  there  is  not  groiuid  of  incompetence;  there  is  or  there  is  not  violation  of 
such  and  such  a  treaty. 

It  is  in  virtue  of  my  mission  here  that  I  have  indicated  these  dilliculties  to  certain 
members  of  the  Committee,  and  have  emphasised  the  fact  that  in  the  circumstances 
the  best  course  to  take  would  be  to  omit  the  paragraph.  In  view,  however,  of  the 
objections  which  certain  members  of  the  Committee  have  seen  fit  to  formulate  against 
the  proposal,  for  reasons  which  it  is  not  for  me  to  judge,  1  have  drafted  a  new  text 
which  meets  more  or  less  the  point  of  view  of  the  Court, — that  is  to  say,  which  safe- 
guards the  possibility  of  applying  the  article.  In  conclusion,  I  would  lay  stress  upon 
the  fact  that  the  article  as  previously  worded  was  not  applicable.  I  would  beg  the 
Chairman,  if  necessary,  to  correct  any  inaccuracy  in  my  remarks. 

The  CHAIRMAN  (speaking  in  French).  —  M.  llaiunicrskjiild's  remarks  have 
been  in  absolute  conformity  with  the  spirit  of  the  statutes. 

M.  PERIETZEANO  (Roumania;  speaking  in  French).  —  Before  touching  upon 
the  fundamental  point  of  the  question,  may  I  be  permitted  to  criticise  the  actual 
form  of  the  speech  which  we  have  heard.  The  opinion  which  has  been  given  with 
regard  to  the  competence  of  the  Court  is  a  purely  personal  one;  there  is  no  question 
of  a  final  opinion  which  is  beyond  criticism.  Courts  have  been  known  to  discuss 
their  competence,  and  to  declare  themselves  in  turn  competent  and  incompetent. 
In  century-old  jurisdictions  like  the  French,  1  have  known  Courts  of  Appeal  affirm 
successively  their  competence  and  their  incompetence  on  the  same  matter,  and  it 
is  for  that  reason  that  the  Court  of  Cassation  is  responsible  for  deciding  the  exact 
competence  of  certain  judicial  bodies.  1  will  go  further.  Even  if  the  supreme  Court 
took  a  decision  confirming  the  observations  made  by  M.  HammerskjiJld,  I  could  still 
wonder  whether  the  same  Court,  if  it  met  a  few  months  later,  would  not  be  liable 
to  take  a  contrary  decision.  If  we  reserve  the  right  of  appeal  to  a  competent  court, 
what  will  happen?  The  Court  will  declare  itself  incompetent, — that  is  possible. 
But  if  we  accept  it  as  a  law  of  the  Medes  and  Persians  that  the  Court  is  incompetent, 
and  set  it  down  in  the  Convention,  we  shall  deprive  ourselves  of  any  recourse,  when 
all  the  time  the  Court  may  declare  itself  competent.  In  fine,  we  have  not  to  know 
whether  the  tribunal  to  which  we  could  address  our  appeal  is  or  is  not  competent, 
and  we  ought  to  lay  down  that  the  decisions  of  international  commissions  are  subject 
to  appeal.  If  the  supreme  Court  declares  itself  incompetent,  we  shall  be  left  without 
appeal,  but  we  can  continue  to  belie.'e  that  a  further  attempt  may  obtain  better  results, 
and  we  shall  not  have  cut  ourselves  off  from  the  option  of  returning  before  the  Court. 

A  proposal  has,  1  understand,  been  put  forward  which,  in  my  opinion,  would 
be  calculated  to  give  satisfaction  to  everyone;  it  is  to  omit  paragraph  6  altogether. 

i\I.  MONTARROYOS  (Brazil,  Rapporteur;  speaking  in  French).  —  But  para- 
graph 6  gives  you  full  satisfaction. 

M.  PERIETZEANO  (Roumania;  speaking  in  French).  —  1  have  just  succeeded 
ill  getting  rid  of  the  treaties  which  1  designated  yesterday  as  accursed,  and  you  now 
place  before  me  the  new  draft  of  paragraph  6,  which  constitutes  a  return  to  that  state 
of  slavery  from  which  we  thought  we  had  escaped.  But  this  discussion  is  superfluous; 
all  that  we  have  to  do  is  to  omit  paragraph  6.  What  objection  is  there  to  my  going 
before  the  supreme  Court?  If  it  tells  me  that  my  appeal  cannot  be  allowed,  then  I 
will  withdraw. 

M.  HAMMERSKJOLD  (speaking  in  French).  —  1  should  like  to  give  a  few  addi- 
tio.ial  explanations.  In  reply  to  the  statements  made  by  M.  Perietzeano,  1  do  not 
dispute  the  fact  that  it  may  perfectly  well  happen  that  the  Court  determines  its  com- 
petence now  ia  one  fashion,  now  in  aiiOlher,  if  the  circumstances  upon  which  it  has 
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to  pronuiiiicc  a  verdiot  are  iiol  all  uqiially  clear  or  are  dissimilar,  but  the  Slalule  of 
the  Court  contains  an  Article,  No.  ''i3,  which  states  that  only  States  or  Members  of  the 
League  of  Nations  can  be  parties  in  cases  before  the  Court.  'J'liut  is  categoric,  and 
we  can  go  no  further. 

With  regard  to  the  right  of  the  Court  to  judge  appeals,  I  could  give  most  exhaus- 
tive information,  did  I  not  fear  that  we  should  thus  be  led  too  far.  I  will  content 
myself  with  observing  that  an  analogy  should  not  be  drawn  between  the  internal 
legislation  of  States,  and  international  legislation.  One  of  the  best  known  charac- 
teristics of  international  legislation  is  that  it  can  adjudicate  only  in  first  instance; 
of  that  1  will  cite  only  one  example, — the  Draft  Convention  on  Maritime  Prize  Courts. 
Lastly,  I  would  point  out  to  M.  Perietzeano,  that  although  it  may  be  perfectly  true 
that  certain  parties  can  restrict  the  competence  of  the  Court,  or  renounce  part  of  that 
competence,  yet  they  can  never  extend  the  competence  of  the  Court  beyond  the  point 
allowed  by  its  Statute. 


M.  PERIETZEANO  (Roumania;  speaking  in  French).  —  I  am  sorry  that  M.  Ham- 
merskjold  should  not  have  convinced  me,  in  spite  of  his  possessing  the  crushing  advan- 
tage over  me  of  being  a  man  of  law,  whilst  I  am  but  a  poor  engineer,  who  has  only 
the  usual  conceptions  of  law  in  his  favour. 

We  have  been  told  by  M.  Hammerskjold  that  the  law  can  only  vary  when  it  is  a 
question  of  articles  of  which  the  sense  is  obscure,  but  that  in  the  case  now  before  us 
the  law  could  not  vary.  My  answer  is  t'lat  the  question  of  the  clearness  of  articles 
is  so  elastic  that  it  has  been  possible  for  certain  questions  to  be  considered  for  cen- 
turies as  perfectly  clear  and  then  suddenly  to  undergo  complete  transformation  because 
a  new  element  in  law  has  been  discovered.  For  example,  at  Paris  there  was  a  magis- 
trate who  judged  that  a  woman  who  had  stolen  a  loaf  of  bread  was  not  guilty,  and 
he  judged  in  this  sense  according  to  the  Code  Napoleon,  whereas  the  Code  Napoleon 
formally  denounces  all  appropriation  of  the  property  of  another.  In  the  same  way 
with  regard  to  enquiries  as  to  paternity,  which  for  centuries  were  forbidden,  it  was 
suddenly  found  possible  that  it  should  be  no  longer  forbidden,  by  means  of  a  sub- 
tilty  : — We  do  not  say  that  you  are  the  father,  but  we  order  you  to  maintain  the 
child.  It  is  not  for  us  to  say  whether  an  article  is  clear  or  not.  Returning  to  the  state- 
ment made  by  M.  Hammerskjold,  I  repeat  what  I  have  already  said; —  as  I  under- 
stand it,  one  State  may  make  an  appeal  against  another  State  which  has  applied 
the  decisions  of  the  Commission;  I  do  not  say  that  I  should  recognise  the  right  of 
the  Commission  to  go  to  law  itself  and  appear  before  the  supreme  Court. 

Suppose  that  I  wish  to  carry  out  works  on  Serbian  territory,  and  that  in  confor- 
mity with  .he  terms  of  the  Convention,  I  offer  to  pay  for  them.  The  Serbs  refiise;  it  is 
a  dispute  between  them  and  myself.  The  Danube  Commission  has  given  judgment. 
I  am  told  : — Once  the  Danube  Commission  has  given  its  verdict,  that  is  all;  the  deci- 
sion is  final,  and  you  have  no  further  appeal.  It  is  this  which  we  wish  to  avoid;  and 
this  is  the  reason  for  which  it  would  be  best  to  allow  the  two  parties  to  address  an 
appeal  to  the  supreme  Court,  with  the  option  for  the  latter  to  discharge  them  on  equal 
terms.  The  two  parties  must  bow  before  such  a  decision,  since  it  is  incontrovertible. 
Accordingly,  I  propose  simply  to  omit  paragraph  6,  Article  301  being  adequaite  to 
meet  the  other  question. 

M.  HOSTIE  (speaking  in  French).  —  We  have  been  told  by  M.  Hammerskjold 
that  the  original  wording  of  that  part  of  the  article  which  relates  to  appeals  has  given 
rise  to  technical  difficulties  which  are  obviated  by  the  present  wording.  We  have 
only  to  compare  the  two  texts  in  order  to  see  that  the  substance  of  the  question,  which 
alone  concerns  us  here,  has  not  been  touched.  As  a  mailer  of  fact,  M.  Hammerskjold 
could  easily  have  made  his  observations  before  the  Jurists"  Committee,  and  the  Draft- 
ing Committee  could  have  made  the  entire  change  without  its  occurring  to  anyone 
pf  us  to  accuse  them  of  having  exceeded  their  functions  of  mere  drafting. 

The  objections  of  M.  Perietzeano,  to  which  I,  for  my  part,  woidd  rather  not  refer, 
have  reference  to  the  lirsl  pari  of  paragraph  G;  they  have  nothing  to  do  with  llie 
second  part,  and  no  argument  against  it  can  be  drawn   from   them,  for  beyond  the 
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drafting  alteration  to  which  I  have  referred,  the  text  has  remained  in  the  form  passed 
unanimously  by  the  Sub-Committee. 

M.  PEI'ERS  (Germany;  speaking  iti  French).  —  We  have  been  told  that  no  appeal 
is  possible  against  the  decisions  of  the  International  Commission,  because  the  C^ourt 
of  Justice  of  the  League  of  Nations  is  only  entitled  to  give  judgment  in  first  instance. 
General  iMaiice  added,  if  I  understood  him  aright,  that  the  Stales  concerned  would 
nevertheless  be  able  to  urge  their  rights  and  interests  by  bringing  the  decision  before 
the  Court  of  Justice  of  the  League  of  Nations,  in  the  form  of  a  dispute  between  States. 
The  complaint  could  then,  under  the  heading  of  a  dispute,  take  the  place  of  an  appeal. 

I  should  like  to  be  given  some  enlightenment  upon  the  following  point  : — It  is 
considered  by  a  State  that  the  terms  of  a  treaty  have  been  violated  by  the  decision 
of  a  Commission,  or  that  this  decision  is  invalid  on  giounds  of  incompetence;  the 
State  accordingly  desires  to  lay  it  before  the  Court  of  Justice.  Against  whom  is 
it  to  prefer  the  complaint? 

M.  Robert  HAAS  (Secretary-General  of  the  Conference;  speaking  in  French).  — 
As  M.  Hammerskjitld  has  explained,  the  commissions  as  such  cannot  be  parties  to 
a  dispute;  and  therefore  if  a  State  is  dissatisfied  with  a  decision  on  the  grounds,  either 
that  the  Commission  was  incompetent  in  the  matter,  or  that  the  terms  of  interna- 
tional conventions  have  been  violated, — to  take  only  the  contingencies  cited  by 
the  German  Delegate, — then  that  State  should  lay  before  the  Court  a  charge  against 
all  the  States  whose  representatives  at  the  Commission  took  part  in  the  decision. 

M.  VALLOTTON  (Switzerland;  speaking  in  French).  —  Not  those  which  shared 
the  views  of  the  State  which  considers  itself  injured? 

M.  Robert  HAAS  (Secretary-General  of  the  Conference;  speaking  in  French).  — 
I  mean  those  which  voted  for  the  decision,  and  not  those  which  voted  against  it. 

The  CHAIRMAN  (speaking  in  French).  —  We  have  before  us  two  proposals, — 
to  retain  section  6  in  its  present  form,  with  the  few  alterations  proposed  by  General 
Mance  with  the  object  of  rendering  it  applicable  in  practice,  or,  as  proposed  by  Rou- 
mania,  to  omit  the  section  altogether. 

Mr.  H.  0.  MANCE  (Great  Britain;  speaking  in  French).  —  The  changes  which 
I  proposed  tend  to  safeguard  the  regime  provided  for  in  existing  treaties.  The  other 
changes  are  of  a  legal  character  and  did  not  come  from  me.  I  was  simply  asked  to 
give  an  explanation.  The  two  amendments  are  quite  distinct.  One  is  rendered 
necessary  by  the  existence  of  previous  treaties  with  regard  to  the  administration 
of  certain  rivers;  the  other  is  necessitated  by  legal  difficulties.  I  proposed  the  new 
wording  for  the  first  part  of  paragraph  6  for  motives  quite  other  than  those  which 
prompted  the  changes  in  the  second  part. 

M.  MONTARROYOS  (Brazil,  Rapporteur;  speaking  in  French).  —  May  I  outline 
the  circumstances  in  which  section  6  was  altered.  The  Representative  of  the  Court 
of  Justice  had  a  conversation  with  me  on  his  arrival,  and  I  then  took  the  initiative 
of  inviting  certain  persons  who  were  competent  to  draft  a  text  safeguarding  the  juris- 
diction of  the  Court,  to  draw  up  this  text.  Section  6  having,  as  a  result,  been 
refashioned.  General  Mance  proposed  a  change.  The  first  lines  of  the  new  text  thus 
emanate  from  him;  his  draft  was  accepted;  the  other  changes  are  the  outcome  of 
collaboration  hetween  various  persons.  There  has  been  nothing  mysterious  in  the 
manner  in  which  these  changes  have  been  made.  My  greatest  solicitude  has  hccn 
to  assure  to  the  supreme  Court  the  possibility  of  judging  disputes. 

M.  PERIETZEANO  (Roumania;  speaking  in  French).  —  But  our  Delegation 
wishes  to  assure  something  else. 
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M.  VALLOTTON  (Swilzorlaud;  s])('akiiig  in  Frencli).  -  In  sjiih'  ot  Ihc  inijierfec- 
tions  which  the  system  may  have  in  the  eyes  of  some  of  us,  the  small  States  have  the 
greatest  interest  in  accepting  the  compromise  contained  in  Section  6.  Speaking 
for  myself,  I  am  one  of  those  wiio  nmde  remarks  on  the  subject  of  the  former  text, 
anti  I  consider  that  General  Mance  has  I'cndcred  us  a  service  in  at  tempting  to  improve 
it.  I  ollVr  my  thanks  to  all  those  who  collaborated  in  the  work.  In  my  opinion,  the 
small  States  would  simply  be  committing  a  folly  by  refusing  to  go  hand  in  hand  with 
llie  big  States  which  have  accepted  these  provisions,^ — contrary,  perhaps,  to  their  original 
intentions.     I  declare  my  acceptance  of  the  proposed  text. 

M.  PERIETZEANO  (Roumania;  speaking  in  French).  —  With  whom  was  this 
compromise  made?     It  is  an  anonynmus  one. 

M.  Robert  HAAS  (Secretary-General  of  the  Conference;  speaking  in  French).  — 
A  confusion  has  arisen.  As  explained  by  General  Mance  and  the  Rapporteur,  two 
absolutely  separate  questions  have  been  the  subject  of  separate  amendments  which 
have  no  connection  one  with  the  other.  The  first  six  lines  were  intended  to  sale- 
guard  certain  regimes  which  it  appeared  essential  to  take  into  account.  The  second 
part  has  no  connection  with  the  first.  There  is  no  object  in  mixing  the  two  ques- 
tions; and  it  would  be  well  to  vote  separately  on  the  two  parts  of  the  section. 

M.  AVRAMOVITGH  (Serb-Croat-Slovene  State;  speaking  in  French).  —  I  notice 
with  regret  the  singular  methods  which  have  been  adopted.  Without  taking  the 
opinion  of  the  Committee,  without  submitting  anything  to  it... 

M.  MONTARROYOS  (Brazil,  Rapporteur:  speaking  in  French).  —  I  beg  your 
pardon.  We  had  authority  to  do  that  which  we  did.  The  Sub-Cojiimittee  sat,  the 
small  Committee  sat;  to-day  we  lay  these  texts  before  you. 

M.  AVRAMOVITGH  (Serb-Groat-Slovene  State;  speaking  in  French).  —  1  main- 
tain that  these  texts  have  been  submitted  to  us  after  the  Sub-Committee  has  dis- 
persed. M.  Alvarez  has  left,  and  he  himself  stated  the  day  before  yesterday  that 
this  Article  9  had  been  submitted  without  his  knowledge. 

M.  MONTARROYOS  (Brazil,  Rapporteur;  speaking  in  French).  —As  M.  Alvarez 
did  not  attend  the  Sub-Committee  the  day  before  yesterday,  we  were  not  able  to 
speak  to  him  on  the  subject. 

M.  AVRAMOVITCH  (Serb-Croat-Slovene  State;  speaking  in  French).  —  If  we 
wish  to  accomplish  our  task,  the  best  method  is  never  to  refer  a  question  to  the  jurists 
— with  all  due  respect  to  them — before  it  is  submitted  to  the  Committee. 

M.  MONTARROYOS  (Brazil,  Rapporteur;  speaking  in  French).  —  In  order  to 
avoid  prolonging  the  discussion,  I  propose  this  amendment  in  my  name. 

M.  AVRAMOVITCH  (Serb-Croat-Slovene  State;  speaking  in  French).  —  After 
discussion  and  voting,  a  text  may  be  referred  to  a  sub-committee  and  to  examinatioa 
by  the  jurists,  but  we  are  of  opinion  that  texts  produced  at  the  last  moment,  and 
which  we  have  not  been  able  to  study,  cannot  be  discussed  in  committee.  It  is  all 
the  more  unpleasant  because  when  we  ask  for  explanations  there  is  a  risk  ot  our  appear- 
ing insincere.  I  support  the  Roumanian  proposal,  which  is  my  own  proposal  of 
yesterday.     General  Mance  in  conversation  told  me  that  he  agreed  to  omit  the  section. 

-Mr.  H.  O.  MANCE  (Great  Britain;  speaking  in  French).  ~  Not  at  all. 

M.  AVRAMOVITCH  (Serb-Croat-Slovene  State;  speaking  in  French).  —When 
the  jurists  dratted  this  section,  did  they  take  into  consideration  merely  those  stipu- 
lations of  the  Treaty  which  concerned  the  Danube  only,  or  were  they  also  influenced 
by  similar  cases  which  may  have  arisen  u!i(lrr  Articles  1,  2  and  'i  wliicii  we  luue  already 
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voted?  I  protest  against  the  procedure  which  has  been  followed,  because  the  few 
persons  wlio  were  present  may  be  influeiioed  by  certain  special  cases  wliicli  they 
desire  to  see  safeguarded,  and  may  be  led  to  neglect  other  cases, — for  example,  those 
under  Articles  I,  2  and  4,  which  are  of  vital  concern  for  us. 

M.  KRBEC  (Czecho-Slovakia;  speaking  in  French).  —  There  is  some  misunder- 
standing. The  Serb-Croat-Slovene  and  Roumanian  Delegations  are  forgetting  that 
the  beginning  of  the  opening  paragraph,  which  mentions  treaties,  conventions  or 
navigation  acts,  only  refers  to  works  and  not  to  the  subject  of  Articles  1,  2  and  4. 
There  is  therefore  nothing  dangerous  in  this  paragraph. 

The  CHAIRMAN  (speaking  in  French).  —  There  are  only  two  proposals  :  first, 
the  British  proposal,  which  reproduces  the  terms  of  the  new  text  proposed  for  the  first 
paragraph  of  section  6;  and  second,  the  proposal  formidatcd  by  the  Roumanian  and 
Serbian  Delegations  simply  to  omit  the  section  altogether.  It  is  the  British  proposal 
which  I  wish  to  put  to  the  vote. 

M.  AVRAMOVITCH  (Serb-Croat-Slovene  State;  speaking  in  French).  —  1  take 
the  liberty  of  observing,  Mr.  Chairman,  that  this  would  be  contrary  to  the  Rules 
of  Procedure.  The  Rules  lay  down  that  of  several  proposals  it  is  the  most  extreme 
which  should  be  put  to  the  vote.  In  this  case  the  most  extreme  proposal  is  that 
to  omit  the  whole  section. 

M.  MONTARROYOS  (Brazil,  Rapporteur;  speaking  in  French).  —  If  the  question 
is  put  in  this  way,  I  would  emphasise  the  absolute  necessity  for  this  section  the  omis- 
sion of  which  would  remove  all  means  of  appeal  to  the  supreme  Court. 

Mr.  11.  O.  MANCE  (Great  Britain;  speaking  in  French).  —  I  agree  to  a  vote  first 
on  the  omission  of  the  old  version  of  section  6. 

M.  AVRAMOVITCH  (Serb-Croat-Slovene  State;  speaking  in  French).  —  The  old 
and  the  new  versions. 

Mr.  H.  0.  MANCE  (Great  Britain;  speaking  in  French).  —  Nevertheless,  after  the 
vote  has  been  taken  as  to  omitting  the  old  version  of  the  section,  I  declare  thet  I  reserve 
the  right  to  propose  a  new  section  dealing  with  quite  another  question. 

M.  Robert  HAAS  (Secretary-General  of  the  Conference;  speaking  in  French).  — 
There  will  surely  be  some  confusion  in  voting,  seeing  that  the  supporters  of  the  contrary 
methods  will  find  themselves  at  one  in  voting  for  the  omission  of  the  section.  The 
Rovuuanian  and  Serbian  Delegations  propose  definitely  to  omit  all  the  subjects  here 
referred  to.  General  Mance,  on  the  contrary,  interprets  the  vote  which  is  about  to 
take  place  as  allowing  him  to  re-introduce  one  of  the  provisions  contained  in  the 
British  proposal. 

The  CHAIRMAN  (speaking  in  French).  —  It  would  certainly  appear  that  after 
the  vote  on  the  omission  of  the  section,  the  Committee  will  have  to  decide  whether 
it  should  pronounce  a  verdict,  either  on  the  British  Delegation's  proposal  or  on  any 
other. 

M.  AVRAMOVITCH  (Serb-Croat-Slovene  State;  speaking  in  French).  —  The 
question  ought  not  to  be  put  in  this  v.ay.  If  after  having  voted  to  omit  the  whole 
section,  section  6  is  once  again  to  come  under  discussion,  there  will  be  no  end  to  it. 
No  deliberative  assembly  would  countenance  such  a  procedure. 

M.  MONTARROYOS  (Brazil,  Rapporteur;  speaking  in  French).  —  If  the  Com- 
mittee decides  by  a  vote  to  omit  the  section  altogether,  we  shall  devote  no  more  time 
to  these  questions.  If  the  vote  goes  against  omitting  it,  we  can  discuss  the  British 
amendment  and  that  concerning  the  legal  aspect  of  the  question. 
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M.  MONTARROYOS  (Brazil,  Rapporteur;  speaking  in  French).  —  But  I  would 
observe  once  more  that  if  we  omit  this  section,  the  small  States  will  be  deprived  of 
any  means  of  appeal  to  the  supreme  Court. 

M.  VALLOTTON  (Switzerland;  speaking  in  French).  —  That  is  quite  true. 

M.  WINIARSKI  (Poland;  speaking  in  French).  —  In  order  to  avoid  any  misun- 
derstanding, 1  must  point  out  that  the  right  of  States  to  bring  an  appeal  before  the 
International  Court  of  Justice  is  laid  down  in  other  international  instruments,  to 
which  we  are  almost  all  signatory. 

iMr.  H.  0.  MANCE  (Great  Britain;  speaking  in  French).  —  The  opening  phrase  of 
section  6  refers  to  something  entirely  different  from  the  rest  of  the  section.  That  is 
the  reason  for  which,  even  if  the  vote  decided  in  favour  of  omitting  the  section  alto- 
gether, I  should  reserve  myright^to  propose  a  clause  on  the  subject  of  the  other  questions 
which  do  not  concern  the  question  of  jurisdiction. 

M.  Robert  HAAS  (Secretary-General  of  the  Conference;  speaking  in  French).  — 
I  must  continue  to  state  that  the  vote  ought  not  to  take  place  under  a  misapprehension. 

M.  PERIETZEANO  (Roumania;  speaking  in  French).  —  If  the  discussion  is  to 
be  re-opened,  our  Delegation  also  will  speak  again  with  regard  to  the  substance  of  the 
question. 

Mr.  Robert  HAAS  (Secretary-General  of  the  Conference;  speaking  in  French).  — 
In  accordance  with  the  Rules  of  Procedure,  I  ask  to  make  a  communication  to  the 
Committee. 

The  CHAIRMAN  (speaking  in  French).  —  You  are  at  liberty  to  speak. 

M.  Robert  HAAS  (Secretary-General  of  the  Conference;  speaking  in  French).  — 
1  would  observe  that  certain  Delegations  have  asked  that  this  section  be  omitted 
altogether  in  order  to  bring  about  the  omission  of  the  first  part  of  it. 

M.  PERIETZEANO  (Roumania;  speaking  in  French).  —  How  do  you  know? 

M.  Robert  HAAS  (Secretary-General  of  the  Conference;  speaking  in  French).  — 
It  is  impossible  to  vote  on  condition  that  the  author  of  this  first  part  is  allowed  to 
reserve  the  right  to  insert  it  in  another  place  if  it  is  decided  by  vote  to  omit  it  here. 
The  import  of  a  vote  taken  in  these  circumstances  would  be  very  far  from  clear. 

M.  PERIETZEANO  (Roumania;  speaking  in  French).  —  It  is  the  questions  which 
we  dealt  with  in  the  old  version  of  section  6  which  cannot  be  re-introduced;  any  ques- 
tion not  included  in  that  may  easily  be  brought  before  us  again. 

The  CHAIRMAN  (speaking in  French).  —  I  put  to  the  vote  the  omission  of  section  6. 
The  proposal  to  omit  section  6  was  rejected  by  19  votes  to  5,  with  two  abstentions. 

M.  TSANG-OU  (China;  speaking  in  French).  —  I  abstained  from  voting  because 
legal  and  local  questions  are  involved  which  are  outside  my  competence. 

The  CHAIRMAN  (speaking  in  French).  —  We  will  now  examine  the  British  amend- 
ment. 
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M.  PERIETZEANO  (Rouinania;  speaking  in  French).  —  Here  is  an  amendment 
which  has  been  called  the  British  amendment  for  barely  five  minutes;  up  till  now  it 
has  been  an  ori)han. 

M.  VALLOTTON  (Switzerland;  speaking  in  French).  —  Why  call  it  the  British 

amendment?     On  this  point  we  are  all  nnilcd. 

Mr.  11.  O.  MANGE  (Great  Britain;  spoaking  in  French).  —  I  propose  that  we  vote 
now  on  paragraph  i  of  the  new  section  6. 

M.  I^IEHRARL)  (Belgium;  speaking  in  French).  —  How  can  we  vote  on  the  second 
paragraph  without  having  given  our  opinion  on  the  opening  phrase?  This  opening 
phrase  begins  as  follows  :  On  the  waterways  referred  to  in  Article  1  (a),  the  provisions  of 
the  present  (iriirle...  \i  we  do  not  come  to  a  decision  on  this  passage,  we  shall,  not 
know  to  what  the  provisions  of  the  second  paragraph  apply. 

M.  MONTARROYOS  (Brazil,  I^apporteur;  speaking  in  French).  — -The  expression 
'British  amendiuent"  is  only  a  form  of  words.  In  reality  the  text  emanates  from  the 
small  Gommittee  of  the  Sub-Gommittee,  or,  if  you  like,  from  the  Rapporteur's  amend- 
ment. 

M.  PERIETZEANO  (Roumania;  speaking  in  French).  —  The  Rapporteur  is  not 
entitled  to  present  amendments;  he  can  only  do  so  in  his  capacity  as  a  delegate. 

The  GHAIRMAN  (speaking  in  French).  —  As  it  was  the  British  Delegation  which 
made  the  proposal,  I  considered  it  to  be  a  British  amendment.  I  ask  M.  Perietzeano 
to  be  reasonable. 

M.  PERIETZEANO  (Roumania;  speaking  in  French).  —  All  that  I  ask  for  is  an 
explanation. 

M.  PIERRARD  (Belgium;  speaking  in  French).  —  M.  Perietzeano  is  right  in  saying 
that  the  amendment  is  anonymous,  but  it  is  only  a  question  of  form,  since  any  dele- 
gation whatever  can  sign  it.  Let  those  who  supported  it  sign  it,  and  the  main  ques- 
tion will  be  settled. 

M.  PERIETZEANO  (Roumania;  speaking  in  French).  — Quite  so. 

M.  VALLOTTON  (Switzerland;  speaking  in  French).  —  Paragraph  2  of  the  section 
contains  a  decisive  point.  In  the  Statute  of  the  Gourt  of  Justice  there  are  two  prin- 
cipal points  to  notice.  Paragraph  1  does  not  make  competence  a  condition,  and  w^e 
wish  to  make  it  so.  One  delegation  was  opposed  to  the  system  of  compulsory  appeal 
going  as  far  as  I  should  have  liked.  As  a  proof  of  my  desire  for  conciliation,  1  will 
take  responsibility  for  this  paragraph. 

M.  MONTARROYOS  (Brazil,  Rapporteur;  speaking  in  French).  — The  amendmeni 
is  tiien  submitted  by  Belgium,  France,  Great  Britain  and  Switzerland. 

Mr.  H.  O.  .M\NGE  (Great  Britain;  speaking  in  French).  —  May  I  be  permitted 
lo  read  the  text,  omitting  for  the  monu'nt  1  and  2  :  on  the  waterways  referred  to  in 
Article  1  (a),  subject  to  any  special  provisions  contained  in  navigation  acts. 

M.  VALLOTTON  (Switzerland;  speaking  in  French).  —  I  am  sorry  not  to  agree, 
although  1  pay  due  respect  to  the  motives  which  prompted  General  Mance;  I  cannot 
admit  the  deletion  of  the  words  contained  in  the  said  treaties,  conventions  or  navigation 
acts.  We  all  wished  lo  'cfaiti  the  mention  of  the  Treaty  of  Peace  of  Versailles,  and 
I  fail  to  understand  why  we  should  go  back  upon  a  principle  so  just  atid  logical. 
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M.  I'EHIETZEANO  (Roumaiiia;  speaking  in  French).  —  1  niaiiilaiii  llial  lliis 
aineiuiinent  with  several  authors  does  not  exist,  since  these  authors  are  not  in  agree- 
ment as  to  the  suggested  alteration  to  it.  We  cannot  discuss  until  we  have  an  amend- 
mcnl  with  a  definite  text. 

Mr.  H.  0.  MANGE  (Great  Britain;  speaking  in  French).  —  I  agree  to  add  the 
words  treaties  and  conventions. 

The  CHAIRMAN  (speaking  in  French).  —  I  will  read  the  amendment  again  :  On 
the  waterways  referred  to  in  Article  1  (a),  subject  to  any  special  provisions  contained  in 
treaties,  conventions  or  navigations  acts... 

M.  PIERRARD  (Belgium;  speaking  in  French).  —  Existing. 

The  CHAIRMAN  (speaking  in  French). —  I  did  not  say  that  word;  it  is  not  in  the 
text.     I  am  about  to  begin  the  voting. 

M.  PERIETZEANO  (Roumania;  speaking  in  French).  —  This  is  a  new  amend- 
ment. 

M.  MONTARROYOS  (Brazil,  Rapporteur,  speaking  in  French).  —  It  is  the  same 
one. 

M.  PERIETZEANO  (Roumania;  speaking  in  French).  —  You  presume  to  enforce 
your  views;  I  for  my  part  cannot  admit  that  you  should  enforce  them  on  me. 

M.  WINIARSKI  (Poland;  speaking  in  French).  —  Are  we  to  understand  :  subject 
to  any  special  provisions  contained  in  treaties,  conventions  or  navigation  acts  in  the  future  ^ 

The  CHAIRMAN  (speaking  in  French).  —  The  authors  of  the  amendment  will 
reply  to  your  question. 

M.  WINIARSKI  (Poland;  speaking  in  French).  —  The  method  is  an  extraordi- 
nary one. 

The  CHAIRMAN  (speaking  in  French).  —  The  question  which  M.  Winiarski  asks 
is  whether  future  conventions,  treaties  and  navigation  acts  are  referred  to  or  not. 

Mr.  H.  0.  MANCE  (Great  Britain;  speaking  in  French).  —  Yes;  previous  and 
future  conventions,  existing  at  any  time,  at  the  present  time. 

M.  AVRAMOVITCH  (Serb-Croat-Slovene  State;  speaking  in  French).  —  At  any 
time?  Then  say  so.  General  Mance,  —  existing  at  any  time  or  in  the  future.  Express 
your  meaning  more  precisely.  W'e  must  get  out  of  this  confusion.  Mr.  Chairman, 
1  appeal  to  you  to  beg  the  various  authors  of  the  suggested  amendment  to  enlighten 
us  as  to  their  wishes. 

Mr.  H.  0.  MANCE  (Great  Britain;  speaking  in  French).  —  I  propose  to  retain  the 

sidistance  of  the  old  section  6,  subject  to  any  alterations  necessary  to  satisfy   the 
Representative  of  the  Court  of  Justice.     I  think  that  we  all  understand  the  question. 

M.  AVRAMOVITCH  (Serb-Croat-Slovene  State)  and  M.  PERIETZEANO  (Ron 
mania);  (speaking  in  French).  —  No! 

Mr.  H.  0.  MANCE  (Great  Britain;  speaking  in  French).  —  I  do  not  think  there 
is  any  advantage  in  pursuing  the  discussion  further,  and  I  beg  the  Chairman  to  agree 
to  put  the  section  to  the  vote. 

M.  VALLOTTON  (Switzerland;  speaking  in  French).  —  Certainly. 
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The  CHAIRMAN  (speaking  in  French).  —  I  intended  to  do  so.  The  meaning  of 
Ihe  section  is  clear.     It  has  heen  read  and  re-read. 

M.  PERIETZEANO  (Roumania;  speaking  in  French).  —  I  asked  to  speak.  Am 
I  not  to  be  allowed  to  do  so? 

The  CILMRMAN  (speaking  in  French).  —  I  considered  that  there  had  been  suffi- 
cicnt  exchange  of  views  on  the  subject  of  omitthig  the  section  altogether. 

M.  PERIETZEANO  (Roumania;  speaking  in  French).  —  That  qi;estion  has 
been  settled,  and  I  do  not  return  to  it,  hut  I  should  like  lo  speak  on  the  new  text 
which  is  proposed  to  us.  Would  you  wish  us  to  put  it  to  the  vote  without  having 
allowed  nic  to  speak  on  it?     You  can  do  so,  but  we  shall  not  vote. 

The  CHAIRMAN  (speaking  in  French).  —  I  have  the  very  clear  impression  that 
we  have  deliberated  fully  on  the  question  in  the  course  of  the  meeting;  the  records 
will  show  it.  We  have  no  time  to  waste,  and  I  therefore  maintain  my  resolution  to 
proceed  to  the  vote. 

M.  PERIETZEANO  (Roumania,  speaking  in  French).  —  Do  you  declare  the  debate 
closed  ? 

The  CHAIRMAN  (speaking  in  French).  —  I  should  like  to  ask  for  the  opinion  of 
the  Committee  on  the  subject  of  a  closure. 

M.  WINIARSKI  (Poland;  speaking  in  French). —  In  the  interests  of  the  work,  it 
would  appear  to  me  that  as  long  as  the  subject  has  not  been  made  quite  clear,  even  if 
for  a  few  delegations  only,  the  closure  cannot  be  applied.  The  question  as  to  ...  trea- 
ties, conventions  or  navigation  acts  has  not  been  discussed.  I  ask  that  the  debate  be 
continued. 

M.  BIGNAMI  (Italy;  speaking  in  French). — Would  it  not  be  possible  for  speakers 
to  express  all  their  ideas  in  five  minutes?  It  seems  to  me  that  in  five  minutes  there 
is  time  to  say  all  we  wish  to  say.     We  can  proceed  to  vote  afterwards. 

Mr.  H.  0.  MANGE  (Great  Britain;  speaking  in  French).  —  I  suggest  the  closure. 

M.  PERIETZE.\N0  (Roumania;  speaking  in  Freuch).  —  I  am  not  quite  clear  as 
to  the  new  amendment  proposed.  We  declare  that  in  face  of  existing  conventions, 
treaties  which  are  subject  to  modification  cease  to  exist;  we  cannot  allow  to  come  in 
at  the  window  what  we  have  put  out  at  the  door.  M.  Vallottou  has  said  :  "We  wish 
the  Comiuission  to  take  a  decision".  We  for  our  part  declare  that  we  do  not  wish  the 
Commission  to  take  a  decision.  It  is  a  fundamental  question  of  substance.  The 
objection  has  been  raised  against  us  that  we  shall  be  unable  to  present  an  appeal  to 
the  International  (^ourt  because  such  an  appeal  would  not  be  allowed.  But  there  is 
nothhig  to  prove  that  this  is  correct.  We  do  not  admit  that  certain  provisions  in 
certain  treaties  can  be  reserved.  We  do  not  admit  the  first  paragraph  concerning 
the  Commission.  We  should  perhaps  admit  the  second  paragraph  if  it  were  not 
modified.  We  caimot  accept  the  beginning  :  ...subject  to  any  special  provisions  con- 
tained in  treaties... 

M.  AVRAMOVITCH  (Serb-Croat-Slovene  State;  speaking  in  French).  —  It  is 
because  I  have  been  deeply  impressed  by  all  that  has  happened  up  till  now  in  connec- 
tion with  the  discussion  of  this  provision  that  1  now  speak.  The  special  case  referred 
to  by  General  .Vlance  is  covered  by  an  article  of  the  Treaty.  We  for  our  part  cannot 
possibly  accept  the  beginning  of  the  new  section  6,  for  General  Mance  has  stated  before 
us  that  the  words  treaties,  conventions  or  navigation  acts  refer  to  all  agreements  of 
whatever  period.  In  spite  of  Ihe  great  esteem  in  which  I  hold  General  Mance,  who, 
whilst  defending  the  interests  of  his  country,  also,  to  some  extent,  defends  the  general 
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interest,  I  canitot  accepta  provision  whicli  would  bind  us  under  lliosc  conditions.  Wo 
have  fought  for  years  to  eliminate  certain  treaties,  and  we  cannot  stipulate  that  all 
treaties  in  general  should  lie  nicnlioncd  here.  M.  Vallotton  is  not  of  this  opinion; 
but  may  I  be  permitted  to  tell  him  thai  his  country,  which  has  rendered  us  great  ser- 
vice, knows  very  well  that  we  are  much  more  directly  concerned  than  it  is.  I  reserve 
the  rii^lil  to  discuss  the  substance  of  the  question  at  the  plenary  meeting,  when  1  shall 
appeal  particularly  to  all  the  small  States  which  have  fought  to  protect  their  freedom. 

.\I.  WINIARSKf  (Poland;  speaking  in  French).  —  As  we  have  admitted  so  many 
special  cases,  let  us  make  one  more  provision  still  with  regard  to  the  European  Com- 
mission to  the  Danube. 

Mr.  H.  0.  MANGE  (Great  Britain).  —  It  appears  to  me  that  the  two  questions 
are  being  confused.  1  am  only  defending  the  section  in  order  to  bring  the  matter  to 
an  end;  it  should  have  been  for  M.  Alvarez  to  do  it.  As  regards  the  words  treaties 
and  conventions,  I  do  not  insist  that  they  should  be  retained.  I  accepted  them  at  the 
suggestion  of  M.  Vallotton.  If  the  Committee  so  desires,  a  separate  vote  can  be  taken 
on  these  two  words.  I  consider  that  it  would  be  well  to  vote  on  the  section  as  a  whole; 
it  represents  a  compromise  following  much  discussion,  and  if  it  is  modified  further, 
the  compromise  falls  to  the  ground. 

The  CHAIRMAN  (speaking  in  French).  —  M.  Alvarez  was  recalled  to  Paris  on 
urgent  business,  and  this  explains  his  not  being  able  to  defend  the  text. 

M.  WINIARSKI  (Poland;  speaking  in  French).  —  For  myself  I  will  willingly 
consent  to  the  omission  of  the  tw^o  words  treaties  and  conventions,  because  I  consider 
t!  at  the  best  starting-point  for  the  regulation  of  such  questions,  which  are  special 
to  each  particular  river,  is  the  navigation  acts. 

M.  PIERRARD  (Belgium;  speaking  in  French).  —  1  should  have  preferred  not  to 
intervene  in  this  discussion,  but  as  the  Serbian  Delegate  stated  that  his  country  had 
fought  to  abolish  treaties,  I  would  add  that  we  were  crushed  because  we  wished  to 
maintain  existing  treaties. 

M.  WINIARSKI  (Poland;  speaking  in  French).  —  We  agree  with  M.  Pierrard... 

M.  PIERRARD  (Belgium;  speaking  in  French).  — Then  let  us  vote  now,  for  the 
situation  is  never  the  same  for  two  minutes  together. 

M.  VALLOTTON.  (Switzerland;  speaking  in  French).  —  If  I  defend  the  words 
treaties  and  conventions,  it  is  because  I  consider  that  the  collective  interests  of  the 
small  States  are  here  concerned.  I  would  thank  the  big  States  for  kindly  supporting 
us  in  the  matter,  and  I  am  convinced  that  if  the  delegates  who  oppose  these  twowords 
had  studied  the  question  very  attentively,  they  would  have  arrived  at  the  same  conclu- 
sion as  I  myself.  I  am  of  opinion  that  as  a  matter  of  fact  they  are  acting  contrary 
to  the  interests  which  they  should  be  defending.  He  who  is  in  possession  of  power 
has  no  need  of  legal  guarantees  in  order  to  obtain  satisfaction;  law  is  essential  for  the 
weak.  By  extending  the  competence  of  the  Court  as  widely  as  possible  among  the 
various  States,  it  is  to  the  small  States  that  the  big  States  are  rendering  a  service. 
The  words  treaties  and  conventions  apply  to  the  whole  of  paragraphs  land  2;  whereas 
you  are  always  considering  the  question  of  decisions  on  the  subject  of  works,  /  am 
thinking  of  the  settlement  of  disputes,  and  when  there  is  a  treaty  or  convention  which 
embraces  wider  stipulations  than  those  of  paragraph  2  with  regard  to  guarantees  for 
the  settlement  of  disputes,  I  consider  that  it  is  in  our  interest  to  adhere  to  it. 

M.  BIGNAMI  (Italy;  speaking  in  French).  —  M.  Nallotton  has  made  an  apologia 
for  the  words  treaties  and  conventions;  I  myself  have  often  dealt  with  this  argument 
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in  comiection  with  the  Treaty  of  Vienna.  Since  we  can  vote  upon  the  whole  of  sec- 
tion 6  without  these  two  words,  I  think  it  would  be  well  first  of  all  to  put  this  section 
to  the  vole,  and  then  to  vote  upon  the  Swiss  amendment.  In  this  way  wo  shall  be 
in  possession  of  the  definite  opinion  of  the  assembly.  l''or  myself,  if  it  is  a  question 
of  treaties  existing  at  the  present  time,  I  agree;  with  regard  to  any  others,  I  do  not 
agree. 

M.  AVRAMOVITCH  (Serb-Croat-Slovene  State;  speaking  in  French).  —  As  regards 
decisions,  what  decisions  are  meant,  those  relating  to  legal  disputes  or  those  relating 
to  works  ? 

M.  MONTARROYOS  (Brazil,  Rapporteur;  speaking  in  French).  —  It  would 
appear  that  M.  Avramovitch  has  not  followed  the  discussion  of  section  6;  it  was 
precisely  because  the  first  draft  invested  the  Commission  with  legal  powers  that  we 
altered  the  wording.  If  the  Commission  were  to  have  legal  powers,  the  supreme  Court 
would  be  incompetent  to  take  cognisance  of  disputes.  It  is  for  this  reason  that  we 
drafted  section  G  in  such  a  manner  as  to  leave  the  Commission  without  these  legal 
powers. 

M.  HOSTIE  (speaking  in  French).  —  In  order  to  satisfy  both  M.  Bignami  and 
M.  Vallotton,  there  could  be  added,  without  in  any  way  modifying  the  sense  of  the 
phrase,  the  words  navigation  acts  which  exist  or  may  be  concluded.  This  will  indicate 
clearly  that,  in  respect  of  the  past,  only  agreements  which  are  in  force  will  be  consid- 
ered. 

M.  PERIETZEANO  (Roiimania;  speaking  in  French).  —  If  the  Treaty  of  Ver- 
sailles exists  is  it  then  applicable  to  the  Convention? 

M.  Robert  HAAS  (Secretary-General  of  the  Conference;  speaking  in  French).  — 
That  question  has  already  been  raised,  and  I  believed  that  all  the  members  of  the 
Committee  had  understood  it  clearly.  The  Treaties  of  Versailles  and  St.  Germain  are 
existing  treaties  in  respect  of  all  their  provisions  which  are  not  expressly  mentioned 
in  the  text  as  having  to  be  superseded  by  a  convention.  The  question  was  settled 
unanimously  by  the  Committee  when  Article  4  was  discussed,  and  it  is  somewhat 
surprising  that  there  should  be  a  return  to  it  to-day. 

M.  AVRAMOVITCH  (Serb-Croat-Slovene  State;  speaking  in  French).  —  I  believe 
that  if  the  words  navigation  acts  and  treaties  were  left  in,  various  diiTiculties  would 
arise,  because  this  Convention  was  to  replace  the  whole  contents  of  Articles  332  et  seq. 
of  the  Treaty  of  Versailles. 

M.  Robert  HAAS  (Secretary-General  of  the  Conference;  speaking  in  French).  — 
It  is  not  a  question  of  that  article. 

M.  AVRAMOVITCH  (Serb-Croat-Slovene  State;  speaking  in  Frencli).  —  In  my 
opinion,  —  and  1  would  direct  the  attention  of  the  Rapporteur  to  this  point,  —  the 
words  navigation  acts  should  be  maintained,  and  the  words  treaties,  conventions  omitted. 

The  CHAIRMAN  (speaking  in  French).  — ■  I  put  to  the  vote  the  text  of  section  6 
as  modified  : 

On  the  waterways  referred  to  in  Article  1  («),  subject  to  any  special  provisions  containod 
in  lioaties.  conventions  or  navigation  arts,  which  exist  or  may  be  concluded  : 

(1)  Decisions  in  regard  to  woi'ks  will  he  made  by  the  Commission; 

(2)  The  settlement,  under  the  conditions  laid  down  in  Article  19  below,  of  any  dispute 
which  may  arise  as  a  result  of  these  decisions,  may  always  be  demanded  on  the  grounds 
that  these  decisions  are  ultra  circs,  or  that  they  infringe  internati(mal  cimventions  governing 
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navigable  waterways.     A  retfuest  for  a  settlement  under  the  aforesaid  conditions  based  on 
any  other  grounds  can  only  be  put  forward  by  the  Stale  which  is  territorially  interested. 

The  decisions  of  the  Commission  shall  be  in  cimformity  with  the  provisions  of  the  present 
article. 

Section  0  was  adopted  by  19  voles  lo  -i,  with  4  abstentions. 

The  CHAIRMAN  (speaking  in  French).  —  1  put  to  the  vote  the  proposal  to  omit 
from  the  opening  sentence  of  the  paragraph  the  words  treaties,  conventions  or. 

The  proposal  was  rejected  by  13  votes  to  o,  with  7  abstentions. 
The  meeting  adjourned  at  1.25  p.m. 
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(Sunday,  April  17th,  1921,  at  5.30  p.m.) 


DISCUSSION  OF   ARTICLE  9  (contd.)  —  DISCUSSION  OF  ARTICLE  1  (a)  AMENDMENT  BY  FRENCH 

DELEGATION  TO  ARTICLE  10  —  NEW  ARTICLES  PROPOSED  BY  FRENCH  DELEGATION  —  NEW 
ARTICLES  PKOPOSED  BY  CHINESE  DELEGATE  AND  BY  DELEGATE  OF  INDIA  —  STATEMENT  BY 
CHINESE  DELEGATION  —  STATEMENT  BY"  JAPANESE  DELEGATION  ■ —  ADOPTION  OF   PREAMBLE 

The  meeting  opened  with  M.  Adatci,  Vice-President  of  the  Conference,  in  the  Chair. 

DISCUSSION  OF  ARTICLE  9  (Contd.) 

The  CHAIRMAN  (speakhig  in  French).  —  In  order  to  expedite  our  labours,  I 
suggest  that  the  following  method  should  be  adopted  :  with  the  exception  of  the  authors 
of  an  amendment,  or  the  Rapporteur,  each  speaker  shall  he  entitled  to  speak  for  five 
minutes  only  and  to  speak  only  once  on  the  same  subject,  save  in  very  exceptional 
circumstances.  I  hope  that  everyone  will  try  to  conform  as  closely  as  possible  to 
this  rule,  which  1  consider  to  be  a  wise  one. 

We  will  resume  the  discussion  of  the  new  draft  of  Article  9,  section  6. 

M.  WINIARSKI  (Poland;  speaking  in  French).  —  Before  discussion  is  opened 
upon  this  new  text,  there  are  various  points  which  I  should  like  to  see  settled;  this  may 
clear  the  air  and  eliminate  any  misunderstandings. 

in  the  new  version  of  section  6  which  we  adopted  this  morning,  three  questions 
arise.  The  first  relates  to  the  power  of  the  Commission  to  decide  as  to  works.  Some 
ten  days  ago  we  adopted  Article  11  (1)  which  states  that  the  Commission  shall  indi- 
cate to  the  riparian  States  the  action  necessary  for  the  upkeep  of  works  and  the  main- 
tenance of  navigability.  Is  it  not  possible  that  this  article  is  not  completely  in  accord 
with  the  text  which  we  adopted  this  morning,  as  regards  the  meaning  of  the  word 
decision.'  If  it  is  only  a  question  of  approving  schemes,  I  will  not  press  the  point; 
but  if  the  use  of  the  word  decision  signifies  that  the  Commission  could  impose  upon 
the  various  States  the  carrying  out  of  certain  works,  then  the  terms  of  Article  11 
which  we  voted  the  other  day  might  be  found  to  conflict  with  the  text  which  we  voted 
this  morning.  The  second  question  relates  to  jurisdiction,  and  is  bound  up  with  the 
general  question  of  jurisdiction  in  respect  of  navigable  waterways  which  is  raised 
in  Article  19.  It  might  perhaps  be  well  to  compare  the  two  texts,  and  entrust  the 
jurists  with  the  task  of  eliminating  any  contradictions  which  there  may  be.  The 
third  question  concerns  existing  treaties  and  conventions;  but  on  this  subject  we  have 
still  to  discuss  the  various  proposals  made,  and  we  shall  therefore  have  occasion  to 
go  over  it  once  more  with  all  the  leisure  necessary. 

Mr.  H.  0.  MANCE  (Great  Britain;  speaking  in  French).  I  am  obliged  by  the 
absence  of  M.  Alvarez  to  speak  on  this  provision  in  reply  to  M.  Winiarski.  IL  is 
clearly  understood  that  the  word  decision  implies  administrative,  not  executive 
decisions.      Perhaps  the  distinction   presents  difficulties,   and   there  may  be  some 
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advantage  in  giving  an  example.  Administrative  decisions  refer  to  any  works  of  main- 
tenance which  are  required  for  navigation,  such  as  the  removal  of  an  obstacle,  but 
subject  to  any  provisions  to  the  contrary  contained  in  a  navigation  act,  a  decision 
fixing  the  number  of  dredgers  to  be  used,  or  the  number  of  men  to  be  set  to  work, 
would  not  constitute  an  administrative  decision,  and,  in  consequence,  is  not  included 
under  the  text  now  before  us. 

M.  WINI.\RSKI  (Poland;  speaking  in  French).  I  am  satisfied  with  this  expla- 
nation. The  Drafting  Committee  will,  I  hope,  see  to  it  that  the  two  texts  concerning 
jurisdiction  which  I  have  mentioned  are  in  agreement.  If  we  all  share  this  opinion, 
M.  Montarroyos  might  devote  a  few  words  of  his  Report  to  this  question  of  decisions. 

M.  MONTARROYOS  (Brazil,  Rapporteur;  speaking  in  French).  —  1  will  say 
in  my  Report,  then,  that  the  decisions  referred  to  in  this  text  are  administrative  deci- 
sions (1). 

The  CHAIRMAN  (speaking  in  French).  —  With  regard  to  the  second  point  raised 
by  M.  Wmiarski  in  connection  with  jurisdiction,  it  is  understood  that  the  jurists  will 
deal  with  it. 

I  will  now  consider  the  first  paragraph  of  section  6  of  Article  9,  of  which  the  new 
text  reads  as  follows  : 

On  the  waterways  referred  to  in  Article  1  (a),  the  provisions  of  the  present  article  are 
applicable  subject  to  any  stipulations  contained  in  treaties,  conventions  or  navigation  acts 
which  determine  the  powers  and  responsibilities  nf  the  international  Commission  in  respect 
of  works. 

Subject  to  any  special  provisions  contained  in  the  said  treaties,  conventions  or  naviga- 
tion acts... 

Mr.  H.  0.  MANGE  (Great  Britain;  speaking  in  French).  —  The  object  of  the  British 
Delegation  in  proposing  this  text  is  to  safeguard  treaties  and  agreements  now  in  exis- 
tence which  deal  with  the  administration  of  certain  rivers,  in  particular,  the  Danube. 
A  careful  study  of  the  wording  which  was  approved  will  reveal  the  possibility  of  the 
question  being  raised  whether  the  European  Commission  of  the  Danube  can  maintain 
its  administrative  power  in  respect  of  works  in  the  mouths  of  the  Danube.  I  believe 
we  are  all  in  agreement  in  not  desiring  to  make  any  change  in  the  powers  of  this  Com- 
mission. 

I  will  give  a  second  example.  The  Treaty  with  Hungary  contains  an  additional 
article  which  is  not  found  in  the  other  Treaties  of  Peace;  this  article  deals  with  the 
Iron  Gates.  Until  the  establishment  of  a  final  Statute  for  the  Danube,  an  interna- 
tional Commission  has  been  set  up  by  the  Treaties  of  Peace  for  the  sector  of  the  Danube 
situated  above  the  sphere  of  administration  of  the  European  Commission.  This 
Commission  has  been  invested  with  the  minimum  powers  necessary  in  order  to  carry 
out  its  administrative  functions.  With  its  powers  is  included  the  responsibility 
for  the  works  of  upkeep  at  the  Iron  Gates.  This  constitutes  an  administrative  question 
which  is  outside  the  scope  of  our  Convention.  It  was  in  order  to  maintain  this  status 
qua  as  thus  regulated,  that  we  put  in  the  amendment.  Incidentally,  1  would  draw 
the  attention  of  the  Committee  to  the  fact  that  this  amendment  only  affects  works. 

The  CHAIRMAN  (speaking  in  French).  —  We  are  grateful  to  General  Mance 
for  his  statement.  The  question  is  a  straight-forward  one,  and  in  order  to  settle 
it,  I  will  put  to  the  vote  the  first  part  of  section  6  of  Article  9. 

The  passage  was  adopted  by  12  votes  to  2,  with  1  abstention. 

I  will  now  read  sections  7  and  8  : 

7.  Notwithstanding  the  provisions  of  the  second  paragraph  of  the  present  article,  a  ripar- 
ian State  may,  subject  to  any  convention  to  the  contrary,  close  a  waterway  to  navigation 


(1)  See  p.  333. 
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eithiT  vvhdlly  or  in  part,  [imvidcd  llal  u  rijiaiian  Stale  nr  all  llic  Stales  represented  im  the 
International  Commissitin,  if  one  exists,  consent  to  this  closing. 

As  an  exceplion,  a  navigable  waterway  of  international  eoncern  for  whirh  no  Interna- 
tional Commission  exists  may  be  closed  by  one  of  the  riparian  States  if  the  navigation  of  it 
is  inconsiderable  and  if  this  Slate  is  iusliHed  by  the  fact  that  its  economic  interest  is  obviously 
greater  than  that  of  navigation.  In  liiis  case  the  closing  may  take  jilace  when  notice  of 
such  action  is  given  one  year  previously,  and  subject  to  an  appeal  on  the  part  of  an(jtbcr 
riparian  State  under  the  conditions  laid  down  in  Article  19.  It  necessary,  the  decision  wi'l 
prescribe  the  conditions  under  which  the  closing  shall  be  carried  out. 

8.  Should  access  to  the  sea  be  alTorded  by  a  navigable  waterway  of  international  concern 
with  several  branches,  situated  in  the  territories  of  one  and  the  same  Slate,  the  provisions 
of  paragraphs  2,  o  and  'j  of  this  article  shall  apjjly  only  In  llic  branch  or  branches  considered 
necessary  to  give  full  access  to  the  sea. 

We  have  now  read  the  whole  of  the  article,  and  will  go  back  to  sectio-i  1. 

Mr.  II.  0.  MANGE  (Great  Britain;  speaking  in  French).  —  I  have  a  proposal  to 
make  with  regard  to  section  t.  It  woidd  appear  to  nie  that  the  definition  which 
is  there  given  of  the  meaning  of  the  word  riparians  would  be  useful  applied  not  only 
in  connection  with  this  article  'J,  but  also  throughout  the  Conveulion.  Could  we 
not  entrust  the  Drafting  Committee  with  the  task  of  formulating  stich  a  proposal? 

The  CHAIRMAN  (speaking  in  French).  —  As  1  did  not  take  part  in  the  work 
of  the  Sub-Committee,  I  can  give  my  impartial  opinion  upon  the  text  proposed.  The 
agreement  arrived  at  is  perfect;  provision  has  been  made  for  every  local  and  national 
siisceptibility.  For  my  part,  if  I  were  at  the  head  of  a  delegation,  I  should  vote  for 
Article  9. 

M.  VALLOTTON  (Switzerland;  speaking  in  French).  —  I  should  be  only  too 
glad  to  second  these  words,  but  our  colleagues  in  the  Sub-Committee  could  say  how 
far  the  agreement  fell  short  of  unanimity.  We  must  bring  this  matter  to  an  and, 
and  I  therefore  wish  to  slate  in  a  general  manner,  without  repeating  the  criticisms 
to  which  I  have  already  given  expression,  that  the  Swiss  Delegation  does  not  approve 
the  tendeticy  of  Article  9,  especially  as  regards  the  second  paragraph  of  section  3. 
The  Swiss  Delegation  does  not  wish  to  oppose  the  compromise  from  which  have  sprung 
certain  provisions  of  Article  9,  but  it  has  submitted  to  the  Committee  the  text  of  a 
new  article  (1), — incidentally,  an  incomplete  one.  This  text,  which  must  be  brought 
into  accord  with  certain  proposals  made  by  the  French  Delegation,  concurs  in  the 
same  principle,  namely,  that  Article  9  does  not  allow  stipulations  relating  to  the  Rhine, 
the  waterway  which  is  of  special  concern  to  Switzerland,  to  be  considered  as  abro- 
gated or  modified.  I  refer  to  the  articles  of  the  Mannheim  Convention,  which,  more- 
over, are  not  expressly  abrogated  by  Articles  355,  356,  paragraph  1,  358  and  359  of  the 
Treaty  of  Versailles. 

At  this  stage  of  the  discussion,  it  would  be  well  to  request  the  Chairman  and  the 
Officers  of  the  Conference  to  supply  us  as  soon  as  possible  with  a  text  as  complete 
as  possible  of  the  actual  Convention  on  Waterways,  that  is  to  say,  that  part  of  our 
work  comprising  the  articles  known  as  Formal  Articles.  1  await  this  text  in  order 
to  know  whether  I  must  ask  for  certain  sections  of  Article  9  to  be  separated,  or  whe- 
ther I  can  be  content  with  the  reservations  which  I  have  made  to  the  article  as  a 
whole. 

I  simply  wished  to  indicate  the  attitude  of  the  Swiss  Delegation,  which,  without 
desiring  to  delay  the  discussion,  desires  to  state  that  it  is  not  in  agreement  with  the 
second  paragraph  of  section  3  with  regard  to  the  right  which  a  riparian  State  which 


(1)  The  proposed  te>:l  reads  as  follows  : 

•■  \\\\  treaties,  conventions  or  agreements  concernini;  navii,'ab)e  walt^'ways  concluded  by  the 
Contractinic  Slates  before  the  dale  ot  the  coining  into  force  of  the  present  Convention,  shall  not  be 
abiuKaled  as  a  resnil  of  this  coming  into  force,  as  far  as  the  signatory  States  of  the  said  treaties,  con- 
ventions or  agreements  are  concerned. 

"  In  particular  ; 

'•■  The  provisions  of  Ihe  iUiine  Navigalion  \cl  (Mannheim  Convention  of  1868)  which  were  not 
abrogated  by  the  Treaty  of  Versailles  of  .Ume  llSth.  1919,  as  also  Articles  3.S.5.  ^')f<,  parajrraph  1,  :i58 
and  M.'iy  of  the  said  'treaty  of  Versailles,  shall  remain  in  force  notwithstanding  tlie  terms  of  the  pre 
sent  i;on\ention,  subject  lu  any  subse'iuenl  unanimous  agreement  between  the  riparian  Slate-s  ". 
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is  bound  by  the  provisions  of  the  Treaty  of  Versailles  concerning  the  F^hinc,  would 
have  of  requiring  from  the  other  riparians  of  the  river  an  equitable  contribution  to- 
wards the  costs  of  upkeep.  With  regard  to  section  4,  in  the  present  state  of  the  law 
governing  the  Rhine,  the  reservation  with  regard  to  vital  interests  appears  to  uie  open 
to  discussion.  For  section  5  also  I  have  certain  reservations  to  make,  with  regard 
to  the  words  :  ....the  State  which  is  bound  to  carry  out  the  works  of  upkeep  may  be  released 
from  this  obligation,  if,  with  the  consent  of  all  the  co-riparian  States,  one  or  more  of  them 
undertake  to  carry  them  out  in  its  place.  There  is  no  knowing  whether  it  is  a  question 
of  temporary  or  of  permanent  exemption;  the  latter  alternative  would  go  too  far 
and  does  not,  I  believe,  corresponil  with  the  intention  of  the  authors  of  the  text. 
To  sum  up,  the  Swiss  Delegation  reserves  its  final  decision  on  the  subject  of 
Article  9  until  it  can  be  seen  whether  the  final  text  of  the  Convention  gives  satisfaction 
to  the  request  put  forward  to-day  with  regard  to  the  present  wording. 

M.  Robert  HAAS  (Secretary-General  of  the  Conference:  speaking  in  French).  — 
It  is  proposed  by  M.  Vallotton  to  revert  to  the  question  in  plenary  meeting  in  connec- 
tion with  the  Convention  as  a  whole.  We  are  pressed  for  time,  and  if  to-morrow 
we  are  dealing  with  the  Convention  in  (Conference,  it  is  certain  that  we  shall  not  be 
able  to  discuss  Article  9  again  in  Committee  with  the  whole  of  the  text  before  us. 

M.  VALLOTTON  (Switzerland;  speaking  in  French).  —  Quite  so;  I  will  abstain 
to-day. 

The  CHAIRMAN  (speaking  in  French).  —  We  will  now  return  to  section  1,  and 
will  then  discuss  the  alteration  proposed  by  General  Mance. 

Mr.  H.  0.  MANCE  (Great  Britain;  speaking  in  French).  —  I  do  not  press  the  point, 
but  if  a  change  could  be  made  it  would  be  most  useful. 

M.  BIGNAMI  (Italy;  speaking  in  French).  —  This  section  is  quite  clear  as  at 
present  worded. 

Mr.  H.  0.  MANCE  (Great  Britain;  speaking  in  French).  —  It  is  precisely  because 
i  consider  it  satisfactory  that  1  desire  it  to  apply  to  the  whole  Convention;  otherwise 
we  are  including  a  definition  of  a  riparian  State  in  one  particular  article  and  not  in 
the  other  articles  where  the  word  riparian  also  occurs. 

The  CHAIRMAN  (speaking  in  French).  —  If  no  one  else  has  any  remarks  to  offer 
on  the  subject  of  section  1,  I  put  it  to  the  vote. 

Section  1  was  adopted. 

The  CHAIRMAN  (speaking  in  French).  —  I  will  read  section    2  ; 

Each  of  the  riparian  States  is  bound,  im  the  one  hand  to  abstain  from  any  aclinn  likely 
to  prejudice  navigability  or  to  reduce  facilities  for  navigation,  and  on  tlie  other  hand  to  lake 
suitable  measures  as  rapidly  as  possible  tu  remove  any  obstructions  and  accidental  dangers 
to  navigation. 

M.  PETERS  (Germany;  speaking  in  French).  —  I  will  not  encroach  unduly  on 
the  Committee's  time.  I  have  a  short  statement  to  inakfe  concerning  section  2  of 
Article  9  which  obliges  States  to  refrain  from  any  action  likely  to  prejudice  facilities 
for  navigation.  Such  an  undertaking  could  not  be  entered  into  by  the  various  ripar- 
ian States  unless  in  administering  their  rivers  they  had  to  take  into  account  the 
requirements  of  navigation  only,  and  could  leave  on  one  side  any  other  interests  in 
connection  with  rivers  and  riparian  territory.  In  practice  that  is  impossible.  No 
administration  can  withdraw  from  the  obligation  of  reconciling  the  interests  of  navi- 
gation with  the  other  interests  of  the  country,  even  if  navigation  is  to  sufTer  certain 
restrictions  or  hindrances.  1  will  cite  a  characteristic  example, — bridges.  Every 
new  bridge  constitutes  a  certain  hindrance  to  navigation,  not  only  temporarily  while 
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building,  but  permanently.  In  thesamoway,  whenever  a  fresh  ferry  is  established,  navi- 
gation is  impeded  in  a  certain  degree.  Hut  bridges  mnst  continue  to  be  built  and 
ferries  established  when  they  are  rerpiired  for  connnimication  between  the  two  banks. 
The  same  apj)lies  to  the  layitig  down  of  cables  in  a  river-bed,  which  often  necessitates 
a  prohibition  to  boatmen  to  cast  or  drag  anchor  at  certain  points.  The  erection 
of  imbiic  liaths  on  tlH>  banks  of  a  river  may  compel  steamers  to  ri'duce  speed.  Exam- 
ples could  be  multiplied,  but  these  sutlice  to  show  Mial  the  words  to  abstain  from  any 
action  likelij  to  prejudice  nacigabiliti/  or  to  reduce  facilities  for  navigation  ought  not  to  be 
understood  as  imposing  an  absolutely  rigid  obligation  on  the  various  States,  but 
should  be  taken  rum  grano  salis.  These  considerations  might  be  taken  into  account 
by  adding  the  following  sentence  :  — 

It  is  (dearly  understiidfl  that-  this  nbli^'atidn  (liies  imt  emlirace  any  tenipdrary  restrictiims 
or  any  restrictions  of  minor  importance  which  may  be  established  in  the  other  interests  of 
the  country. 

1  will  not  propose  this  amendment  formally;  I  should  be  satisfied  if  a  passage 
were  included  in  the  records  of  the  meeting  and  in  the  Report  to  the  same  effect  as 
the  remarks  which  I  have  made. 

M.  BIGNAMI  (Italy;  speaking  in  French).  —  1  appreciate  the  justice  of  the  German 
Delegate's  observations,  and  I  think  that  it  is  exactly  in  this  sense  that  section  2 
should  be  understood.  Suppose  for  example  that  a  certain  volume  of  water  is  drawn 
off  from  an  important  river  in  order  to  supply  the  needs  of  irrigation.  If  a  strict 
interpretation  were  given  to  this  section,  this  would  not  be  permitted.  In  my  opinion 
the  words  ....likely  to  prejudice  navigability...  were  intended  to  mean  very  perceptibly 
to  reduce  navigability.  I  consider  therefore  that  the  benefit  of  the  very  just  obser- 
vations which  have  been  made  should  be  extended  to  other  cases,  and  I  should  like 
to  see  them  appear  in  the  Report. 

Mr.  H.  0.  MANGE  (Great  Britain;  speaking  in  French).  —  I  agree. 

M.  PETERS  (Germany;  speaking  in  French).  —  I  agree  entirely. 

M.  VALLOTTON  (Switzerland;  speaking  in  French).  —  As  we  are  expressing 
ourselves  in  Latin,  I  will  take  the  liberty  of  adding  yet  another  phrase  : — in  medio 
Veritas.  The  salt  must  not  be  laid  on  too  thickly.  Surely  we  ought  to  remember, 
when  we  wish  to  deal  with  a  waterway  of  international  concern,  that,  as  a  matter 
of  fact,  from  the  legal  point  of  view,  such  a  waterway  is  primarily  a  means  of  com- 
munication. We  are  most  happy  to  associate  ourselves  with  the  observations  which 
have  been  made,  but  it  is  clearly  understood  that  whenever  there  is  a  question  of 
reconciling  different  interests,  it  shall  be  borne  in  mind  that  the  first  attribute  of  a 
waterway  of  international  concern  is  that  of  a  means  of  communication. 

The  CHAIRMAN  (speaking  in  French).  —  Unless  anyone  has  any  further  remarks 
to  make,  I  will  put  section  2  to  the  vote. 

Section  2  was  adopted. 

The  CHAIRMAN  (speaking  in  French).  —  I  will  read  section  3  : 

If  this  navigation  involves  regular  upkeep,  each  of  the  riparian  States  is  under  an  obli- 
gation towards  the  other  States  to  take  the  steps  and  to  carry  out  the  words  necessary  for 
this  purpose  on  its  territory,  as  rapidly  as  possible,  having  regard  to  the  state  of  navigation 
at  any  period,  and  also  to  the  economic  condition  of  the  districts  served  by  the  navigable 
waterway. 

In  the  absence  of  any  convention  to  the  contrary  each  of  the  riparian  States  will  be  entitled 
to  demand  from  the  other  States,  basing  its  demand  on  valid  reasons,  that  they  shall  bear 
an  e(]uitable  share  in  the  cost  of  such  upkeep. 
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M.  Valiotloii  has  formulated  a  provisional  reservation  in  respect  of  this  section. 
I  put  it  to  the  vote. 

Section  3  was  adopted  subject  to  the  reservation  made  by  M.  Vallotton. 

The  CHAIRMAN  (speaking  in  French).  —  I  will  now  read  section  4  : 

In  the  absence  of  legitimate  grouiuls  fur  (i|ijHisiliiiii  dji  ihe  part  (if  une  (if  the  riparian 
Slates,  including  the  State  which  is  tcrritdrially  interested,  based  either  un  the  actual  condi- 
tions of  navigability  within  its  territury,  nr  upon  any  (-ilher  interests,  such  as,  in  particular, 
the  maintenance  of  normal  hydraulic  conditiims,  the  needs  of  irrigation,  the  utilisation  of 
hydraulic  power,  or  the  necessity  of  constructing  other  more  advantageous  routes  for  com- 
munication, a  riparian  State  may  not  refuse  to  carry  out  at  the  request  of  another  riparian 
State  the  works  necessary  for  the  improvement  of  navigability,  provided  that  the  latter 
State  offers  to  ])ay  the  cost  and  also  to  liear  an  equitalile  share  nf  the  excess  costs  of  upkeep. 
Nevertheless,  it  is  understood  that  these  works  cannot  be  undertaken  so  long  as  the  State 
on  whose  territory  they  are  to  be  carried  out  is  opposed  to  them  on  grounds  of  vital  interests. 

On  this  also  we  know  M.  Vallotton's  opinion... 

M.  VALLOTTON  (Switzerland;  speaking  in  French).  —  ...and  the  reservation 
which  we  make. 

The  CHAIRMAN  (speaking  in  French).  —  With  this  reservation,  I  will  put  section  4 
to  the  vote. 

Section  i  was  adopted. 

I  will  now  read  section  5. 

In  the  absence  of  any  convention  to  the  contrary,  a  State  which  is  bound  to  carry  out 
the  works  of  upkeep  may  be  released  from  this  obligation  if,  with  the  consent  of  all  the  co- 
riparian  States,  one  or  more  of  them  undertake  to  carry  them  out  in  its  place;  as  regards 
works  for  improvement,  the  State  which  is  bound  to  carry  them  out  will  be  freed  from  the 
obligation  if  it  authorises  the  State  which  proffered  the  request  tn  carry  them  nut  in  its  place; 
the  carrying  out  of  works  by  States  other  than  the  State  territorially  interested,  or  their 
participation  in  the  cost  of  these  works,  shall  be  assured  without  prejudice,  as  regards  the 
State  territorially  interested  to  its  rights  of  control  and  administration  in  respect  of  these 
works  and  to  the  prerogatives  of  its  sovereignty  or  authority  over  the  waterway. 

M.  AVRAMOVITCH  (Serb-Croat-Slovene  State;  speaking  in  French).  —  Is  not  the 
word  assured  too  strong? 

M.  PIERRARD  (Belgium;  speaking  in  French).  —  That  is  an  obser\'ation  which 
hcis  already  been  made  by  M.  Perietzeano.  There  was  much  discussion  on  the 
subject  in  the  Sub-Committee,  but  we  did  not  find  a  better  word. 

M.  AVRAMOVITCH  (Serb-Croat-Slovene  State;  speaking  in  French).  —  ^Vhat 
woidd  happen  if  the  State  were  unable  to  assure  the  execution  of  the  works? 

Mr.  H.  0.  MANCE  (Great  Britain).  —  I  consider  that  the  term  affords  greater 
protection  for  the  State  territorially  concerned;  it  is  wider  than  the  word  executed. 

M.  PIERRARD  (Belgium;  speaking  in  French).  —  As  I  understand  the  word 
assured,  a  State  itself  or  some  authority  takes  measures  and  entrusts  someone  else 
with  the  carrying  out  of  the  works. 

M.  AVRAMOVITCH  (Serb-Croat-Slovene  State;  speaking  in  French).  —  11  all 
the  members  of  the  Committee  are  satisfied,  tlien  1  defer  to  their  opioion,  and  will 
leave  it  to  thcOffirers  of  the  Conference  to  settle  the  exact  wording  with  the  Drafting 
Committee. 

The  CHAIRMAN  (speaking  in  French).  —Very  well. 
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M.  VALLOTTON  (Switzerland;  speaking  in  French).  —  With  regard  to  section  5, 
may  1  voature  to  emphasise  the  fact  that  in  the  opinion  of  the  Swiss  Delegation,  tiie 
Treaty  of  Versailles  being  in  the  present  circumstances  the  only  text  to  be  applied 
here,  tlie  first  part  of  this  section  does  not  apply  to  the  Rhine.  In  conscqnence  the 
words  in  the  absence  of  any  convention  to  the  contranj  aflect  the  Rhine  by  preventing 
the  section  in  question  from  being  invoked. 

Mr.  Robert  HAAS  (Secretary-General  of  the  Conference;  speaking  in  French).  — 
1  will  merely  observe  in  reply  to  M.  Vallotton  that  it  is  not  customary  here  to  interpret 
treaties  here,  and  that  his  declaration  can  only  be  considered  as  the  expression  of  the 
personal  opinion  of  one  delegation. 

M.  VALLOTTON  (Switzerland;  speaking  in  French).  —  That  is  so;  but  as  in  my 
opinion  texts  cannot  be  accepted  unless  there  is  agreement  between  those  who  sign 
them,  it  would  be  well  for  us  to  have  a  ruling  on  the  point. 

The  CHAIRMAN  (speaking  in  French).  —  The  Conference  will  decide.  1  will  now 
read  Section  7. 

7.  Notwithstanding  the  provisions  of  the  second  paragraph  of  the  present  article,  a 
riparian  State  may,  subject  to  any  convention  tn  the  cimtrarj',  cl"se  a  waterway  to  naviga- 
tion either  wholly  or  in  part,  provided  that  a  riparian  State  or  all  the  States  represented  on 
the  International  Commissiun,  if  one  exists,  consent  to  this  closing. 

As  an  exception,  a  navigable  waterway  of  internatidnal  concern  for  which  no  Interna- 
liimal  Commission  exists  may  be  closed  by  one  of  the  riparian  Stales  if  tlie  navigatic  n  of  it 
is  inconsiderable  and  if  tliis  State  is  justified  hy  tlie  fact  that  its  economic  interest  is  obviously 
greater  than  that  of  navigatiim.  In  this  case  the  cl(>sing  may  take  place  when  notice  of  such 
action  is  given  one  year  previously  and  subject  to  an  appeal  on  the  part  of  another  riparian 
State  under  the  conditions  laid  down  in  Article  19.  If  necessary,  the  decision  will  prescribe 
the  conditions  under  which  the  closing  shall  be  carried  out. 

Mr.  H.  0.  MANCE  (Great  Britain;  speaking  in  French).  —  Instead  of  the  words 
in  this  paragraph  ...  a  navigable  waterway  of  international  concern  for  which  no  Inter- 
national Commission  exists,  why  not  do  as  we  did  in  the  other  articles  and  use  the 
words  waterways  not  referred  to  in  Article  1  (a)? 

M.  VALLOTTON  (Switzerland;  speaking  in  French).  —  I  do  not  wish  to  introduce 
an  element  of  discord  into  the  discussion,  but  I  should  like  to  draw  the  attention  of 
the  Committee  to  the  very  serious  risk  involved  in  the  introduction  of  this  prin- 
ciple of  the  closing  of  waterways  to  navigation.  I  would  beg  the  authors  of  it  to  con- 
sider very  seriously  the  consequences  which  it  may  have.  The  object  of  the  Convention 
is  to  give  to  States  which  have  no  other  access  to  the  sea  the  possibility  of  acquiring 
facilities  equivalent  to  those  possessed  by  a  maritime  State  on  the  sea.  Suppose  a 
land-locked  State,  situated  on  the  Rhine,  to  have  incurred  an  expenditure  of  ten 
million  francs  for  a  single  port.  As  a  matter  of  fact  the  last  paragraph  would  not 
apply  to  this  example,  because  there  is  an  International  Commission;  I  use  it  only 
as  a  hypot'  esis.  What  would  be  the  position  of  this  State — particularly  when  it  is 
a  small  one, — if,  acting  on  the  conditions  existing  at  the  time,  it  has  made  a  consid- 
erable outlay,  and  if,  after  a  few  years,,  the  other  States  can,  as  laid  down  here,  denounce 
the  Convention,  or,  still  more,  if,  while  the  Convention  is  in  force,  the  river  is  declared 
closed  to  navigation, — for  example,  if  there  were  a  slump  in  water  transport  like  that 
which  has  already  occurred  on  the  Rhine,  where  navigation  was  completely  destroyed 
iiy  the  railways?  This  is  a  risk  whi(  h  wt>  ought  not  to  ignore  if  wc  are  desirous  of 
accomplishing  good  work  for  the  future,  and  I  beg  the  Committee  to  reflect  upon 
the  danger. 

The  CHAIRMAN  (speaking  in  French).  —  The  Sub-Committee  has  already  deli- 
berated at  length  on  the  subject.  1  am  now  going  to  request  the  Committee  to  give 
a  decision  on  Section  7. 
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M.  lUilicit  HAAS  (Secretary-General  of  the  Conference;  speaking  in  French).  — 
1  wish  to  speak  in  order  to  go  back  to  the  request  which  General  Mance  made  just 
now,  when  he  remarked  that  in  the  second  paragraph  of  Section  7  the  words  occur  : 
a  navigable  waterway  of  international  concern  for  which  no  International  Commission 
exists,  whereas  in  other  articles  we  say  simply  not  referred  to  in  Article  1  (a).  There 
is  no  objection  to  carrying  out  this  proposal  and  referring  to  Article  1  (a), — on  condition, 
of  course,  that  Article  1  [a)  is  adopted. 

The  CHAIRMAN  (speaking  in  French).  —  Are  there  no  further  remarks? 
Section  7  was  adopted. 

I  will  now  read  Section  8. 

8.  Should  access  to  the  sea  be  afforded  hy  a  navigable  waterway  of  international  cunccrn 
with  several  branches,  situated  in  the  territories  of  one  and  the  same  State,  the  provisions  ol' 
pai'agraphs  2,  3  and  4  of  this  article  shall  apply  only  to  the  branch  or  branches  con.sidered 
necessary  to  give  full  access  to  the^sea. 

Section  8  was  adopted. 

M.  Robert  HAAS  (Secretary-General  of  the  Conference;  speaking  in  French).  — 
I  should  like  to  clear  up  a  misunderstanding  which  arose  at  the  beginning  of  the  meeting 
on  the  subject  of  Section  1.  General  Mance  was  quite  right  in  proposing  that  the 
definition  of  a  riparian  State,  which  is  to  be  found  there,  should  apply  throiighout 
the  Convention  (1);  otherwise  serious  difficulties  might  arise  even  if  only  in  connection 
with  international  commissions.  If  the  word  riparian,  as  defined,  is  not  made  applic- 
able to  the  whole  of  the  Convention,  the  fact  of  its  only  being  defined  in  one  article 
might  provide  an  argument  for  concluding  that  the  definition  there  given  does  not 
apply  in  the  other  articles,  in  particular,  in  the  connection  which  I  have  just  cited. 
I  think,  therefore,  that  it  would  serve  a  useful  purpose  to  insert  the  following  words 
at  the  end  of  Article  1,  or  in  any  other  place  selected  by  the  Drafting  Committee  : 
in  the  application  of  this  Convention  all  the  riparians  of  a  navigable  aateraay  of  inter- 
national concern  and  of  its  tributaries  of  international  concern  shall  be  considered  as 
riparians.     This  could  be  added  after  the  definition  of  international  waterways. 

Mr.  H.  0.  MANCE  (Great  Britain;  speaking  in  French).  —  I  am  quite  in  agree- 
ment, and  I  consider  that  the  reasons  adduced  by  M.  Haas  are  still  more  convincing 
than  those  which  I  myself  gave. 

The  CHAIRMAN  (speaking  in  French).  —  It  is  proposed  by  General  Mance  to 
transfer  the  first  section  of  Article  9  to  the  end  of  Article  1,  and  to  make  it  read  as 
follows  : — 

In  the  application  of  this  Convention  all  the  riparians  of  a  navigable  waterway  of  inter- 
national concern  and  of  its  tributaries  of  international  concern  shall  be  considered  as  ripa- 
rians. 

Unless  there  are  any  objections,  the  proposal  is  adopted. 


DISCUSSION  OF  ARTICLE  1  (a) 

We  now  pass  to  Article  1  {a)  (2). 

We  much  regret  the  absence  of  M.  Alvarez,  but  his  opinion  on  the  subject  is 
known  to  us. 


(1)  See  p.  291. 

(2)  See  p.  248. 
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M.  AVRAMOVITCH  (Serb-Croat-Slovene  State;  speaking  in  French).  -  I  pro- 
pose that  Article  1  (a)  should  be  omitted;  it  introduces  a  classification  which  I  consider 
unnecessary.  1  he  Convention  is  built  up  in  such  a  manner  that  the  necessity  for 
establishing  two  categories  is  nowhere  apparent.  If,  however,  (icneral  Mance  and 
the  Rapporteur  desire  to  retain  the  article,  I  will  not  press  the  point. 

M.  Robert  HAAS  (Secretary-General  of  the  Conference;  speaking  in  French).  — 
It  appears  to  me  better  to  retain  the  classification,  because  it  is  provided  in  para- 
graph (b)  that,  in  certain  cases  unknown  to  us  at  present,  a  State  may,  by  means  of  a 
unilateral  agreement,  place  in  this  category  rivers  administered  by  international  com- 
missions, upon  which  States  other  than  riparian  States  are  not  represented.  Wi! 
should  therefore  not  obtain  the  same  result  by  omitting  Article  1  (n)  and  sul)stituting 
for  it  in  Articles  4  and  9  the  words  rivers  for  which  there  are  international  commissions 
upon  which  Stales  other  than  riparian  States  are  represented. 

With  regard  to  the  obligations  and  rights  stipulated  in  the  present  Convention, 
the  decision  will  be  the  same;  but  for  such  cases — of  which  there  are  as  yet,  inciden- 
tally, no  examples — it  would  be  better  from  the  point  of  view  of  convenience  in  the 
wording  to  retain  this  category. 

M.  HOSTIE  (speaking  in  French).  —  May  I  be  allowed  to  make  an  observation 
in  connection  with  the  wording?  Article  11  also  mentioned  commissions  upon  which 
non-riparians  are  represented.  There  is  also  another  article,  the  result  of  an  amend- 
ment on  the  subject  of  haulage  proposed  by  the  Polish  Delegation,  which  speaks  of 
international  commissions  which  include  representatives  of  non-riparian  States.  There 
ought  to  be  a  reference  to  Article  1  (a)  in  both  these  articles,  and  the  enumeration  in 
Article  1  (a)  ought  to  include  all  four  articles. 

The  CHAIRMAN  (speaking  in  French).  —  If  there  are  no  objections  Article  1  (a) 
is  adopted. 

We  now  pass  to  Article  4. 

M.  MONTARROYOS  (Brazil,  Rapporteur;  speaking  in  French).  —  Article  4  states 
that  : 

A  riparian  State  situated  on  a  natural  system  of  navigable  waterways  uf  international 
concern  is  entitled  to  reserve...  A  State  which  does  not  make  use  of  these  powers... 

I  propose  that  in  both  sentences  the  word  right  should  be  substituted. 

M.  KRBEC  (Czecho-Slovakia;  speaking  in  French).  —  Article  4  was  only  adopted 
provisionally,  and  must  remain  so  until  the  jurists  have  replied  to  certain  questions. 
We  reserve  the  right  to  discuss  the  question  in  full  Conference. 

The  CHAIRMAN  (speaking  in  French).  —  The  alteration  proposed  by  M.  Mon- 
tarroyos  is  referred  to  the  Drafting  Committee. 


AMENDMENT  BY  FRENCH  DELEGATION  TO  ARTICLE  10 

The  CHAIRMAN  (speaking  in  French). —  We  will  now  deal  with  the  proposal 
made  by  the  French  Delegation.  I  consider  it  most  regrettable  that  no  member  of 
the  French  Delegation  should  be  present  when  a  proposal  by  that  Delegation  is  on 
the  agenda. 

M.  PIERRARD  (Belgium;  speaking  in  French).  — M.  Detoeuf  was  urgently  recalled 
to  Paris. 
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The  CHAIRMAN  (speaking  in  French).  —  1  am  lold  Uial  (ji  iicrul  Maiice  coiiscals 
to  explain  the  views  of  the  French  Delegation,  which  at  the  eleventh  hour  has  proposed 
8ome  important  additions. 

The  French  Delegation  proposes  in  the  first  place  the  following  amendment  lo 
Article  10  :  — 

After  the  words  in  the  first  sentence  special  agreements  or  treaties,  add  the  words 
and  especially  in  any  existing  conventions  relating  to  customs  measures,  to  police  and  to 
sanitary  precautions. 

Mr.  H.  0.  MANGE  (Great  Britain;  speaking  in  French).  —  In  the  absence  of 
M.  Detoeuf,  may  T  be  allowed  to  explain  that  this  classification  is  intended  to  meet 
a  special  case,  that  of  Indo-China.  I  do  not  suppose  the  Ghinese  Delegate  will  have  any 
objection  to  accepting  it. 

M.  TSANG-OU  (China;  speaking  in  French).  —  I  do  not  raise  any  objection. 

The  CHAIRMAN  (speaking  in  French). —   Why  is  the  addition  necessary? 

M.  TSANG-OU  (China;  speaking  in  French).  —  In  order  to  define  the  scope  of  the 
words  special...  treaties. 

The  CHAIRMAN  (speaking  in  French).  —  "Special  treaties''  includes  customs 
conventions. 

M.  VALLOTTON  (Switzerland;  speaking  in  French).  —  1  do  not  see  why  it  is 
desired  to  include  this  case  specially  and  not  others.  The  addition  is  calculated  rather 
to  detract  from  the  reservation. 

Mr.  H.  0.  MANGE  (Great  Britain;  speaking  in  French). —  1  assure  you  that  you 
can  accept  it.  The  change  is  not  one  of  very  great  importance;  but  the  French  Colo- 
nial Administration  desires  to  add  this  more  detailed  description,  which  in  no  way 
prejudices  existing  conventions. 

M.  TSANG-OU  (China;  speaking  in  French).  —  It  is  regrettable  that  M.  Detoeuf 
should  not  be  present;  but  it  would  perhaps  not  be  seemly  that  in  the  absence  of  any 
member  of  the  French  Delegation  the  amendment  should  be  rejected. 

The  CHAIRMAN  (speaking  in  French).  —  If  there  is  no  objection  the  amendment 
is  adopted. 

NEW  ARTICLES  PROPOSED  BY  FRENCH  DELEGATION 

The  CHAIRMAN  (speaking  in  French).  —  We  now  come  to  two  new  articles  pro- 
posed by  the  French  Delegation.     I  will  read  the  first. 

1.  Treaties,  conventions  and  agreements  oonoluded  between  the  Contracting  States  in 
respect  of  navigable  waterways  before  the  date  on  which  the  present  Convention  comes  into 
force,  are  not  abrogated  as  a  result  of  such  coming  into  force  with  regard  to  the  States  signa- 
tories of  the  above-mentioned  treaties,  conventions  and  agreements. 

Nevertheless,  the  Contracting  States  undertake  not  to  apply,  in  a  sense  contrary  to  the 
regulations  laid  down  by  the  present  Convention,  such  of  the  provisions  of  the  above-men- 
tioned treaties,  conventions  and  agreements  as  would  be  in  conflict  with  those  regulations. 

2.  Financial  obligations  undertaken  by  one  of  the  Contracting  States  towards  anotlier 
C'intracting  State,  in  pursuance  of  Article  9,  Section  4  of  the  present  Convention,  remain 
valid  even  if  the  State  which  has  undertaken  them  should  denounce  the  present  Conventicn. 
unless  an  agreement  to  the  contrary  has  been  made  with  the  creditor  State. 

The  second  one  reads  as  follows  : — 

The  provisions  of  the  present  Convention  are  not  appHcable  on  waterways  of  inter- 
national concern,  if  one  or  more  of  the  riparian  States  have  not  participated  in  the  present 
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Ciinveiitinn,  except  in  so  far  as,  owing  U>  the  fad  that  the  said  riparian  Stales  arc  non- 
C'lntractiiij;  States,  th(>  Dblitjatinns  assumed  liy  each  id'  (he  (luntractinir  Stat(>s  do  not  evceed 
the  ohhgations  which  it  would  liavo  assumed  if  all  tlie  riparian  States  liad  been  Contracting 
States  under  the  present  Convention. 

General  Mance,  Delegate  of  Great  Britain,  will  now  speak  on  the  first  of  these 
articles. 

Mr.  H.  0.  MANCE  (Great  Britain;  speaking  in  French).  -  In  the  absence  of 
M.  Detoeuf  I  will  itulicate  his  intentions  in  this  matter,  and  1  hope  that  M.  Vallottoa 
will  be  constrained  to  accept  them.  We  have  several  times  discussed  the  question 
as  to  what  would  happen  if  a  general  convention  came  to  be  denounced.  It  was 
never  our  intention  in  concluding  a  general  convention  to  abolish  all  existing  treaties. 
If  the  Convention  is  denounced,  previous  treaties  must  remain  in  force.  That  is, 
I  believe,  the  intention  of  the  French  Delegation.  Their  article  has  a  general  scope, 
and  is  not  put  up  in  opposition  to  the  Polish  Delegation.  The  second  paragraph  is 
necessary  in  order  that  treaties  may  not  constitute  an  obstacle  to  the  application  of 
the  (Convention.  I  may  observe  in  passing  that  to  the  words  undertake  not  to  apply 
which  occur  in  the  second  |)aragraph  of  Section  1,  the  words  inter  se  should  be  added. 

M.  TSANG-OU  (China;  speaking  in  French).  —  As  M.  Detoeuf  is  away,  I  am  left 
without  any  more  detailed  explanation,  and  am  therefore  unable  to  give  a  definite 
decision  on  this  article.  If  it  is  a  question  of  a  general  article  applicable  to  Europe, 
the  aspect  of  the  question  changes.  If  it  simply  applies  to  special  cases  in  the  Far 
East,  I  should  like  to  receive  some  explanation  from  the  French  Delegation;  we  should 
then  be  faced  with  the  difficult  problem  of  the  relationship  between  previous  conven- 
tions now  in  force  and  the  present  one  when  put  into  force.  In  the  absence  of  further 
data,  which  woidd  enable  me  to  judge,  is  there  any  reason  why  an  article  should  not 
be  drawn  >ip  similar  to  the  one  which  we  inserted  in  the  Transit  Convention? 

Mr.  H.  O.  MANGE  (Great  Britain;  speaking  in  French).  —  It  would  be  most  danger- 
ous to  insert  in  this  place  an  article  similar  to  Article  10  of  the  Statute  on  Freedom 
of  Transit. 

M.  TSANG-OU  (China;  speaking  in  French).  —  Perhaps  you  are  right;  but  in  the 
absence  of  the  French  Delegation,  1  think  it  would  be  better  to  defer  the  discussion 
of  this  question  vmtil  we  are  in  possession  of  the  necessary  information  on  the  subject. 

Mr.  H.  0.  MANCE  (Great  Britain;  speaking  in  French).  —  If  we  are  in  agreement 
as  to  the  principle  of  inserling  this  article,  we  had  better  say  so  at  once.  With  regard 
to  M.  Tsang-Ou's  request  for  further  explanation,  I  could  have  an  interview  with 
M.  Barrail  of  the  French  Delegation,  when  those  of  our  colleagues  who  so  desire  could 
attend  in  order  to  avoid    any  further  discussion  in  Conference. 

M.  PIERRARD  (Belgium;  speaking  in  French).  —  I  should  like  once  again  to 
bring  the  Committee  back  from  the  Far  East  to  the  Rhine;  1  will  make  a  parenthesis 
here  in  order  to  return  for  a  monient  to  Article  4,  on  which  1  made  some  formal  reser- 
vations. The  second  paragraph  of  section  1  of  Article  4,  paragraph  1,  begins  with 
the  words : 

On  the  navigable  waterways  referred  to  in  Article  1  (a),  and  except  when  complete  free- 
dom has  already  been  proclaimed... 

This  freedom  was  proclaimed  on  the  Rhine  by  the  Mannheim  Convention.  I  asked 
to  know  whether  this  article  was  to  be  \mderstood  as  not  in  any  way  prejudicing  the 
existing  Mannheim  Convention  which  is  to  be  superseded  by  another.  1  return  then 
to  the  French  proposal  which  the  Chairman  has  read  to  you.  We  are  making  here  a 
Convention  which  in  certain  respects  is  less  liberal,  generally  speaking,  than  is  that 
of  Mannheim  for  the  Rhine.     If  we  adopt  the  amendment  in  its  present  form,  without 
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making  a  formal  reservation  in  respect  of  the  Act  of  Mannheim,  we  shall  be  laying 
down  that  the  Act  of  Mannheim  holds  good  in  respect  of  those  of  its  provisions  whieh 
are  less  liberal  than  the  present  Convention,  and  that  it  is  abrogated  in  those  of  its 
provisions  which  are  more  liberal. 

M.  VALLOTTON  (Switzerland;  speaking  in  French).  —  Very  true. 

M.  WINIARSKI  (Poland;  speaking  in  French).  —  General  Mance  has  twice  referred 
to  the  Polish  Delegation  by  name,  but  we  are  completely  disinterested  in  the  matter, 
Poland  having  declared  once  for  all  that  she  considers  herself  as  unaffected  by  the 
question.  I  am  therefore  speaking  now  as  a  jurist,  and  not  from  the  Polish,  but 
from  the  international  point  of  view. 

The  question  of  the  non-abrogation  of  previous  treaties  has  already  been  raised  in 
the  Jurists'  Committee  (at  the  time  when  M.  Vallotton's  amendment  was  being  dis- 
cussed) (1).  1  happened  to  be  present  at  that  meeting,  and  1  recollect  that  after 
a  reservation  had  been  made  by  the  representative  of  Italy,  and  after  both 
M.  Reveillaud,  representing  France,  and  M.  Perietzeano  had  taken  part  in  the  dis- 
cussion, M.  Alvarez  observed  that  a  proposal  of  such  a  nature  might  well  introduce 
anarchy  into  international  law.  I  agree  with  him.  We  are  making  a  general 
Convention.  What  will  happen  if  this  Convention  is  denounced?  There  are  always 
general  rules  of  law  to  be  applied,  but  to  make  a  Convention  according  certain  benefits 
and  then  to  decide  that  the  benefits  of  other  conventions  should  continue  to  be 
applied  if  the  General  Convention  is  abrogated,  would  be  calculated  to  upset  all 
existing  conceptions  of  law,  not  only  those  of  international  law  but  all  legal  axioms. 
The  proposal  may  be  most  beneficial  from  certain  points  of  view,  but  from  the  legal 
point  of  view  it  cannot  be  upheld.  That  is  the  remark  1  wished  to  make  with  regard 
to  the  first  paragraph.  With  regard  to  the  second  paragraph  I  agree  with  General 
Mance  in  considering  it  most  reasonable. 

M.  PETERS  (Germany;  speaking  in  French).  —  The  German  Delegation  supports 
the  formal  reservation  made  by  the  Belgian  Delegate,  reserving  the  right  to  investigate 
the  relationship  between  this  article  and  Article  345  of  theTreaty  of  Versailles,  which 
states  : 

Nevertheless,  in  all  cases  where  such  agreements  and  regulations  in  force  are  in  conflict 
with  the  pi'dvisions  of  Articles  332  to  337  above,  or  of  the  General  Convention  to  be  concluded, 
the  latter  ])riivisions  shall  prevail. 

M.  VALLOTTON  (Switzerland;  speaking  in  French).  —  Several  questions  have 
not  been  touched  upon  by  the  French  Delegation.  The  French  proposal  contai  is 
an  idea  which  has  been  upheld  by  myself  amongst  others;  it  is  that  we  cannot  make 
tabula  rasa  of  the  past. 

In  the  second  paragraph  we  must  pay  careful  attention  to  the  principle  which  we 
have  proposed.  It  is  an  appropriate  occasion  on  which  to  ask  whether  we  should  not 
say  in  medio  Veritas.  I  did  not  desire  in  my  amendment  to  supplement  the  text  of 
the  article.  I  consider  the  second  paragraph  to  be  an  absolute  contradiction  of  the 
first.  A  distinction  must  be  made.  With  regard  to  freedom  of  navigation  there  is, 
however,  equality  of  treatment, — in  other  words  public  regulations  applicable  to 
waterways  qua  public  ways.  There  we  must  start  witii  a  clean  slate,  and  we  shall 
all  agree  to  say  that  the  new  regulations  must  be  applied  absolutely. 

The  question  of  the  relations  of  the  navigable  waterway  with  the  territorial  rights 
of  the  various  sovereign  States,  in  particular  with  regard  to  works,  touches  upon 
quite  another  sphere,  and  great  care  must  be  taken  as  to  the  manner  in  which  it  is 
dealt  with.  I  will  take  an  example  which  I  indicated  in  referring  to  the  articles  on 
the  subject  of  the  Rhine.  In  particular,  with  regard  to  the  right  of  France  to  draw 
off  the  waters  of  the  Rhine,  there  is  a  mutual  agreement  which,  whilst  imposing  oblig- 
ations on  the  various  States,  accords  them  corresponding  rights.  An  attempt  was  made 
in  the  Treaty  of  Peace  to  arrive  at  a  just  settlement  of  the  whole  of  this  exceedingly 


(1)  Sec  foot-nolt'   i>.  2'Jl. 
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difficult  question,  subject  to  the  question  of  the  right  of  derivation  upon  which  I 
will  give  no  opinion  here.  If  to-day,  ostensibly  in  the  interest  of  further  public 
order,  you  introduce  new  regulations  concerning  the  upkeep  of  works,  for  example, 
you  are  completely  destroying  the  whole  series  of  regulations  which  the  Treaty  of 
Peace  took  such  pains  to  establish.  You  are  here  touching  upon  an  extremely  com- 
plex question  of  territorial  rights.  The  second  paragraph  of  the  French  proposal  is 
too  bold  for  me  to  be  able  to  accept  it.  It  is  impossible  to  lay  down  in  a  general  fashion 
that  new  regulations  shall  come  into  force,  except  those  relating  to  freedom  of  navigation ; 
the  rights  of  States  and  their  obligations  as  riparians  is  another  question,  which  is  not 
solved  by  any  of  the  texts  presented  to  us.  It  is  for  this  reason  that  I  decline  to 
discuss  the  question  further  before  being  better  informed  as  to  the  present  position. 

M.  TSANG-OU  (China;  speaking  in  French).  —  Regarding  the  application  to 
China  of  the  French  amendment  to  Article  10,  are  the  terras  of  existing  treaties  to  be 
extended? 

The  CHAIRMAN  (speaking  in  French).  — There  is  no  question  of  extending  them, 
on'y  of  detailing  them  more  exactly,  and  even  this  will  probably  be  superfluous.  We 
must  in  any  case  wait  until  the  French  Delegation  is  present.  We  could  meet  this 
evening  at  the  Ritz  Hotel  in  order  to  examine  the  amendment. 

M.  BIGNAMI  (Italy;  speaking  in  French).  —  We  used  a  different  term  this  morn- 
ing, namely  treaties  and  conventions  which  exist,  and  not  treaties  concluded;  they  might 
have  been  concluded  several  centuries  ago. 

Mr.  H.  0.  MANCE  (Great  Britain;  speaking  in  French).  —  The  Delegations  con- 
cerned might  meet  this  evening  at  10.30  in  order  to  hear  M.  Barrail's  explanations 
and  to  examine  M.  Vallotton's  amendment. 


NEW  ARTICLES  PROPOSED  BY  CHINESE  DELEGATE  AND  BY  DELEGATE 

OF  INDIA 

The  CHAIRMAN  (speaking  in  French).  —  The  next  item  on  the  agenda  is  the 
examination  of  the  two  special  articles  concerning  India  and  Eastern  Asia.  A  text 
has  been  adopted  by  the  Sub-Committee,  and  reads  as  follows  : 

A  national  navigable  waterway  shall  nut  be  considered  as  of  international  concern  from 
the  sole  fact  that  it  crosses  or  delimits  zones  or  enclaves  of  a  very  small  extent  and  population 
as  compared  with  those  of  the  territories  crossed,  and  which  form  detached  parts  or  settle- 
ments belonging  to  a  Stale  other  than  that  to  which  the  said  river  belongs,  save  for  this  excep- 
tion, throughout  the  whole  of  its  navigable  course. 

This  has  reference  to  certain  special  cases  in  India. 

The  following  is  the  text  of  the  second  article,  which  meets  the  requirements  of 
the  Chinese  Delegate  : 

The  present  Convention  shall  not  be  applicable  to  a  navigable  waterway  of  international 
concern  having  only  two  riparians,  which  separates  for  a  great  part  of  its  course  a  Contracting 
State  from  a  non-Contracting  State  whose  Government  is  not  recognised  by  the  former  at 
the  time  of  the  signature  of  the  present  Convention,  until  an  agreement  has  been  ccmcluded 
between  the  two,  establishing  for  the  waterway  in  question  an  administrative  and  customs 
regime  which  gives  satisfactory  security  to  the  Contracting  State. 

Unless  there  are  any  objections,  both  these  articles  are  adopted. 


STATEMENT  BY  CHINESE  DELEGATION 

M.  TSANG-OU  (China;  speaking  in  French).  —  1  have  asked  leave  to  speak  in 
order  to  draw  attention  to  the  fact  that  there  remains  yet  another  question  to  be 
settled.     .\t  the  outset  of  the  Conference,  at  the  beginning  of  the  labours  of  this 
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Committee,  I  submitted  a  certain  number  of  amendments  (1).  After  having  studied 
Ihcni,  the  Officers  of  the  C'otifereiice  iMforiiied  me  tlial  as  they  had  reference  ratlicr  to 
special  cases  and  special  difficulties,  it  would  be  better  to  wait  until  the  end  of  out 
labours  in  order  to  discuss  them.  By  the  article  which  we  have  just  adopted  we  have 
removed  the  most  important  difTiculty, — that  concerning  the  Amur.  I  made  certain 
observations  when  Articles  7,  8  and  17  were  being  discussed,  but  the  difficulties  in 
question  were  not  of  a  technical  order;  diplomatic  negotiation  was  necessary  in  order 
to  solve  them.  It  is  for  this  reason  that  I  have  drawn  up  a  statement  setting  forth 
that  the  Chinese  Delegation  opposes  the  voting  of  the  principle  contained  in  these 
three  articles,  and  calling  attention  to  the  difficulties  presented  by  them.  I  beg  those 
Delegations  whose  Governments  possess  interests  in  China  to  be  good  enough  to 
support  the  inclusion  of  the  following  Statement  in  the  Report  : 

The  Chinese  Delegation  begs  the  Conference  to  be  good  enough  to  record  its  reservation 
with  regard  to  the  application  iif  Articles  7,  8  and  17  <if  the  Convention  on  International 
Waterways.  In  view  of  the  existence  in  China  of  special  regimes  un  certain  waterways  and 
in  certain  ports,  until  these  regimes  have  been  revised  in  concert  with  the  States  cuncerncd; 
in  spite  of  China's  desire  for  agreement,  it  will  be  physically  impossible  for  her,  in  applying 
the  new  Convention,  tn  respect  the  principle  of  freedom  and  equality  as  defined  in  Articles  2 
and  3. 

The  Chinese  Delegation  expresses  the  hope  that,  with  the  spirit  of  mutual  goodwill  which 
is  certainly  manifested  by  the  Powers  concerned  in  carrying  nut  the  necessary  revision, 
these  difTiculties,  which  are  of  a  purely  temporary  nature,  may  be  smoothly  and  rapidly 
overcome. 

The  object  of  the  last  phrase  is  to  make  it  clear  that,  while  agreeing  with  the  pnn- 
ciple  of  the  Convention,  we  make  reservations  with  regard  to  the  three  articles  in  ques- 
tion, which  we  cannot  accept  before  receiving  instructions  from  Pekin  and  before 
drawing  attention  to  the  matter  on  the  part  of  those  Delegates  whose  Governments 
possess  interests  in  China. 

The  CHAIRMAN  (speaking  in  French).  —  These  reservations  will  be  given  a  place 
in  the  records  of  the  meeting. 

M.  TSANG-OU  (China;  speaking  in  French).  —  I  will  make  a  special  appeal  to 
the  Rapporteur  to  consent  to  include  the  Statement  in  his  Report. 

M.  MONTARROYOS  (Brazil,  Rapporteur;  speaking  in  French).  —  Is  it  right  for 
a  Statement  of  this  kind  to  be  included  in  the  Report? 

M.'  TSANG-OU  (China;  speaking  in  French).  —  Yes,  in  the  general  Report;  on 
account  of  its  importance  and  in  order  that  the  attention  of  every  Government  which 
possesses  interests  in  China  may  be  drawn  to  it. 

Mr.  H.  O.  MANCE  (Great  Britain;  speaking  in  French).  —  I  think  the  Committee 
can  agree  to  insert  the  Statement  of  the  Chinese  Delegation  in  the  general  Report : 
I  fully  understand  the  motives  which  prompted  M.  Tsang-Ou  to  make  it.  I  suggest 
only  an  addition  to  the  effect  that  the  Statement  was  inserted  subject  to  a  report 
by  the  jurists.  The  Conunittee  may  remember  that  a  statement  of  the  same  kind 
was  made  in  connection  with  the  Transit  Convention,  and  that  it  was  referred  to  the 
Jurists'  Committee  (2). 

M.  TSANG-OU  (China;  speaking  in  French).  —  In  making  this  Statement  1  wish 
to  lay  stress  upon  the  fact  that  I  am  not  opposing  the  principles  contained  in  the 
Convention;  I  only  consider  that  certain  difficulties  will  be  encountered  in  applying  it. 
Accordingly,  while  we  are  all  met  together  here,  including  a  dozen  or  so  delegations 
possessing  considerable  interests  in  China,  I  desire  to  draw  their  attention  to  these 
difficulties  in  order  that  they  may  note  them  in  the  reports  which  they  make  to  their 


(1)  See  pp.  55,  56  and  lO'i 

(2)  See  Verbatim  Records  and  Texts  relating  to  the  Convention  on  Freedom  of  Transit,  y.  195. 
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Governments.     I  accept  General  Mance's  suggestion  that  my  Statement  should  be 
transmitted  to  the  Jurists'  Committee. 

For  a  river  of  common  concern, — for  the  Amur, — the  difficulty  is  met  by  a  new 
article,  which  in  the  absence  of  the  Russian  Government  represents  a  temporary 
settlement;  but  for  the  frontier  rivers  between  Japan  and  China  or  between  China 
and  Tonkin  and  Burma,  diplomatic  obstacles  may  arise  against  which  it  will  be  well 
to  provide  here.  It  is  for  this  reason  that  I  have  taken  the  liberty  of  drawing  the 
attention  of  the  (Committee  to  those  questions. 

Tlie  CHAIRMAN  (speaking  in  French).  —  What  is  the  view  taken  by  the  Com- 
mittee? 

M.  PIERRARD  (Belgium;  speaking  in  French).  —  I  believe  that  we  can  give 
satisfaction  to  M.  Tsang-Ou. 

M.  TSANG-OU  (China;  speaking  in  French).  —  Will  the  Committee  note  that  it 
is  in  the  hope  of  seeing  the  Conventions  applied  that  1  am  endeavouring  to  convince 
it  of  the  dilficulties  encountered  by  my  country? 

Mr.  H.  0.  MANCE  (Great  Britain;  speaking  in  French).  —  Subject  to  the  report 
by  the  Jurists' Committee,  we  can  approve  the  inclusion  of  M.  Tsang-Ou's  Statement 
in  the  Report.     The  matter  certainly  calls  for  reflection. 

M.  WINIARSKI  (Poland;  speaking  in  French).  —  Surely  we  are  all  agreed  to 
approve  the  insertion  of  this  Statement  in  the  Report.  It  is  for  the  Jurists'  Committee 
to  measure  tlie  importance  of  the  difficulties  which  have  been  brought  to  our  notice 

M.  TSANG-OU  (China;  speaking  in  French).  —  Does  the  ratification  of  the 
Convention  on  Navigable  Waterways  also  involve  the  opening  of  closed  ports  to 
fiir.ign  trade?  You  are  aware  that  in  C^hina  there  are  closed  ports  and  open  ports.  If 
the  ratification  does  not  necessitate  new  ports  being  thrown  open,  the  difficulty 
becomes  negligible;  but  if  new  ports  have  to  be  opened  the  diflicnlties  are  increasid. 
However  that  may  be,  they  are  not  insurmountable  if  only  the  various  Governments 
will  use  their  goodwill  in  order  to  overcome  them.  It  is  a  question  on  which  1  should 
ho  pleased  to  hear  the  oi)inion  of  the  Committee. 

M.  Robert  HAAS  (Secretary-General  of  the  Conference;  speaking  in  French).  — 
If  I  nndei'stand  it  aright,  the  question  is  whether  the  bringing  into  force  of  the  Conven- 
tion will  have  as  a  result  the  opening  of  new  Chinese  ports... 

M.  TSANG-OU  (China;  speaking  in  French).  —  1  have  used  the  term  new  ports; 
as  a  matlt^r  of  fact  they  are  ports  which  already  exist,  but  which  are  closed  to  tin- 
flags  of  other  nations. 

M.  Robert  HAAS  (Secretary-General  of  the  Conference;  speaking  in  French).  - 
...these  ports  being  situated  on  international  waterways... 

M.  TSANG-OUI  (China;  speaking  in  French).  —  That  is  so. 

M.  Robert  HAAS  (Secretary- General  of  the  Conference;  speaking  in  French).  — 
The  answer  is  obviously  in  the  affirmative. 

M.  TSANG-OU  (China;  speaking  in  French).  —  1  should  like  the  matter  to  be 
given  a  place  either  in  the  records  of  the  meeting  or  in  M.  Montarroyos'  Report.  It 
is  of  vital  interest  to  me.  You  know  the  position  of  China  with  regard  to  the  Yalu 
in  particular.     There  are  closed  ports  there. 

The  CHAIRMAN  (speaking  in  French).  —  I  will  ask  the  Committee  whether  it 
shares  M.  Haas'  opinion. 
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M.  WINIARSKI  (Poland;  speaking  in  Fronch).  —  It  would  snroly  be  difficult  for 
the  Coinmiltee  to  orivc  a  decision  on  the  subject.  All  that  we  can  do  is  to  insert 
M.  Tsang-Ou's  Stah ment  in  its  entirety. 

.M.  TSAMG-OU  (China;  speaking  in  French).  —  1  he  use  of  the  words  naluiully 
accessible  and  of  the  definitions  which  we  have  adopted  would  indicate  that  all  ports 
are  lo  be  ojiened;  and  I  assure  you  that  this  would  be  an  innovation  in  China. 

M.  VALLOTTON  (Switzerland;  speaking  in  French).  ■ —  You  are  quite  right. 

M.  TSAXGOU  (China;  speaking  in  French).  —  For  the  moment  we  are  in  the 
realms  of  theory,  but  the  Committee  is  aware  that  in  practice  authorisation  by  the 
Chinese  Government  is  necessary  in  order  to  open  a  port. 

Mr.  H.  0.  MANCE  (Great  Britain;  speaking  in  French).  —  Surely  we  are  all  agreed 
as  to  including  M.  Tsang-Ou's  Statement,  and  passing  to  the  next  item  on  the  agenda. 

M.  MONTARROYOS  (Brazil,  Rapporteur;  speaking  in  French). — The  point  is 
that  there  has  not  been  merely  a  Statement;  M.  Tsang-Ou  asked  a  question  of  the 
Committee  and  should,  I  think,  have  a  reply. 

The  CHAIRMAN  (speaking  in  French).  ■ —  M.  Tsang-Ou  wishes  to  know  whether 
in  virtue  of  the  coming  into  force  of  this  Convention,  Chinese  ports,  which  up  to  now 
have  been  closed  to  foreign  trade,  are  to  be  opened. 

Mr.  H.  O.  MANCE  (Great  Britain;  speaking  in  French).  • —  I  think  an  atTirmative 
answ  r  can  lie  given  if  they  are  situated  on  a  river  of  international  concern,  and  if 
they  are  already  open  to  Chinese  vessels  engaged  in  international  trade. 

M.  TSANG-OU  (China;  speaking  in  French).  —  F!ut  these  ports  are  closed  to 
foreign  trade. 
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The  CHAIRMAN  (speaking  in  French).  —  The  Committee  is  not  highly  versed  in 
Far  Eastern  affairs,  and  does  not  therefor-^  seem  to  me  to  be  well  quolificd  to  answer 
this  question. 

M.  TSANG-OU  (China;  speaking  in  French).  —  In  China  there  are  ports  of  great 
importance  reserved  to  the  Chinese  flag.  Will  a  foreign  country,  in  virtue  of  the 
principle  of  equality  of  flags,  have  the  right  to  come  and  say  to  China  :  Open  this  port  ? 

M.  PERIETZEANO  (Roumania;  speaking  in  French).  —  Certainly  it  will. 

Sir  Louis  KERSHAW  (India).  —  It  seems  to  me  that  the  (juestion  is  one  for  the 
Chinese  Government.  If  the  Chinese  Government  ratifies  the  Convention,  it  is  for 
itself  to  interpret  it.  If  any  other  State  objects  to  that  interpretation,  it  becomes  a 
dispute,  and  there  is  machinery  in  the  Convention  for  settling  disputes.  That  is  the 
present  position;  we  must  in  the  lirst  instance  interpret  the  Convention  ourselves. 

M.  T.SANG-OU  (China;  speaking  in  French).  —  How  do  you  expect  me  to  be  able 
to  interpret  this  article  by  myself,  when  the  forty  delegations  here  assembled  are 
incapable  of  doing  so?     Really  it  is  impossible. 

M.  BIGNAMI  (Italy;  speaking  in  French).  ■ —  Each  of  us  can  give  his  opinion  and 
that  alone;  it  is  not  for  us  to  judge.  The  Delegate  of  India  has  put  the  question 
most  clearly.  If  the  Chinese  Government  ratifies  the  Convention,  obviously  it  will 
itself  decide  the  attitude  it  should  adopt.  Should  a  dispute  arise,  then  it  must  he 
settled  by  the  jurisdiction  provided.  Speaking  for  myself,  I  think  there  is  no  doubt 
that  if  the  Chinese  Government  signs  the  Convention  in  the  conditions  which  you 
have  in  mind,  the  port  is  open  to  all  trade. 
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M.  TSANG-OU  (China;  spoaking  in  FrTiicii).  -  I  dfi  ikiI  wisli  tin- ('.oMiiniltci'  lo 
hi'idinc  involved  in  a  discussion;  I  roquirn  simply  a  iinifmin  iiilii|)rrt;ili(jn.  I  liav(> 
said  thai  in  my  opinion  the  Chinese  GovcrnmcTil  is  oi)liirc(i  in  Uiis  case  to  open  the 
jioi'l.  Bui  1  am  not  a  lawyer,  and  the  oidy  way  ojten  lo  nie  after  asking  for  a  report 
(in  Hie  subject  by  the  jurists'  Committee,  is  to  reijuest  the  otJier  delet^ations  to  give 
their  opinion.  If  the  Committee  considers  that  in  virtue  of  Article  I  of  Hie  Transit 
Convention,  and  of  the  principle  of  Cfiualily  of  li'ealnieni,  ports  used  by  the  Chinese 
flag  must  be  opened  to  the  comnKM'ce  of  all  nations,  I  should  like  to  be  made  aware 
of  till'  fact  in  ordei'  to  confirm  my  own  interpretation. 

M.  PERlETZEAiNO  (Roumania;  speaking  in  French).  —  Each  of  us  can  give  his 
opinion,  but  the  Committee  us  a  whole  cannot  ex))ress  a  single  verdict.  We  are  not 
authorised  to  do  that. 

The  CHAIlliMAN  (speaking  in  Frencli).  —  The  Conference  as  a  collective  body 
cannot  have  an  oflicial  opinion;  but  1  think  everyone  here  is  agreed  in  thinking  that 
M.  Tsang-Ou's  interpretation  is  correct. 


STATEMENT  BY  JAPANESE  DELEGATION 

M.  KASAMA  (Japan;  speaking  in  French).  —  I  have  a  Statement  with  regard 
to  the  second  of  the  two  new  articles  which  have  been  adopted.  At  the  time  when 
tliis  article  was  being  discussed  by  the  Sub-Committee  in  connection  with  the  Amur, 
the  Japanese  Delegation  ventured  in  the  interests  of  clearness  to  propose  an  addition 
to  the  second  ])aragraph.     The  text  read  as  follows  : — 

It  is.  however,  understnod  that  the  aliove  sti|nilatiun  does  nut  affect  either  already  exist- 
ing rights  of  third  i'owers  arising  from  ti'eaties,  ur  diplomatic  arrangements,  or  t/e/t/c/o  situa- 
tions which  are  already  recognised. 

This  article,  which  has  reference  exclusively  to  the  River  Amur,  does  no  more 
than  exclude  that  river  absolutely  from  the  application  of  this  Convention,  until  a 
Russian  Government  is  regularly  constituted  and  recognised  by  China,  and  until  an 
agreement  has  been  concluded  between  the  two  Governments  to  establish  an  admin- 
istrative and  customs  regime  alTording  the  necessary  guarantees  to  (^liina.  1  he  pro- 
vision does  not  in  any  way,  as  regards  the  river,  affect  the  existing  state  of  affairs,  either 
between  China  and  third  Powers  or  between  Russia  and  third  Posvers.  In  the  opinion 
of  the  Subcommittee,  the  intention  of  the  article  was  simply  to  exclude  the  Amur 
from  the  international  waterways  regime  laid  down  in  the  Convention;  and  conse- 
quently, neither  the  interests  not  the  rights  of  third  parties — whether  arising  out  of 
treaties  or  out  of  diplomatic  agreements  or  from  custom,  nor  yet  situations  recognised 
dc  facto,  W(^re  in  any  way  affected.  The  Sub-Committee  was  of  the  decided  opinion 
t  lial  this  view  was  so  obviously  the  right  one  that  no  further  stipulation  was  necessary, 
nor  any  ex])lanatory  text  concerning  the  article.  The  Japanese  Delegation  declares 
its  satisfaction  with  this  interpretation  by  the  Subcommittee,  and  1  beg  to  request 
the  Chairman,  on  behalf  of  the  Japanese  Delegation,  to  be  good  enough  to  have  this 
State  ment  included  in  the  Report. 

M.  TSANG-OU  (China;  speaking  in  French).  ^ —  1  make  no  protest  against  the 
Japanese  amendment,  because  discussion  of  questions  of  a  diplomatic  or  political 
nature  is  not  one  of  my  functions  here.  If  I  asked  that  the  River  Amur  might  lie 
tem|)orarily  excluded  from  the  regime  laid  down  in  the  Conventions,  it  was  on  accotint^ 
of  the  absence  of  any  I'egular  Russian  Ciovernnienl.  I  am  igiinr:nil  as  lo  wliethei'  any 
rights  of  the  Japanese  Government  are  involved  here,  and  it  is  not  my  duty  to  ih  al 
with  the  (juestion  in  this  place.  My  duty  is  to  draw  the  attention  of  the  Committee 
to  the  fact  that  in  virtue  of  Article  1  the  River  Amur  comes  under  the  regime  for 
international  rivers  of  common  concern.  China  is  bound  as  regards  Russia  by  a 
Convention  dating  from   18.58.     The  Japanese    Delegation    ju'oposes   an    amendment 
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suggcslintj  Ihat  China  is  asking  for  [he  Amur  lo  he  fxcludcd  in  order  to  dorogalc  from 
rights  and  i)rivileges  already  acquired.  If  the  Conference  deems  itself  competent  to 
deal  with  the  question  of  the  River  Amur,  then  1  withdraw  my  Statement,  and  am 
ready  to  supply  all  the  information  with  regard  to  the  condition  of  affairs  which  might 
result  from  the  application  of  Articles  7,  8  and  17.  I  would,  therefore,  beg  the  Japa- 
nese Delegation  to  withdraw  its  Statement,  which  involves  a  question  of  diplomacy. 

M.  KASAMA  (Japan;  speaking  in  French).  —  I  did  withdraw  my  amendment  at 
the  time  of  the  discussion  in  Sub-Committee;  it  was  merely  by  way  of  explanation 
that  1  proposed  that  a  second  paragraph  should  be  added  to  this  article.  I  have 
never  asked  the  Conference  to  express  an  opinion  on  diplomatic  questions,  but  merely 
on  the  interpretation  of  this  article,  which  is  intended  to  exclude  the  Amur  temporarily 
from  the  international  regime. 

Admiral  PRICA  (Serb-Croat-Slovene  State;  speaking  in  French).  —  I  was  a 
member  of  the  Sub-Committee,  and  as  such  I  beg  to  declare  that  no  decision  was 
taken  on  the  question  now  raised. 

M.  WINIARSKI  (Poland;  speaking  in  French).  —  The  Sub-Committee  was  not 
able  to  give  an  opinion  any  more  than  the  Committee;  neither  of  them  is  competent 
in  a  question  of  this  nature. 

M.  TSANG-OU  (China;  speaking  in  French).  —  I  thank  the  Japanese  Delegation 
for  withdrawing  its  amendment.  With  regard  to  the  Statement,  I  should  be  much 
obliged  if  a  copy  could  be  made  for  me  which  I  would  forward  to  my  Government; 
it  will  then  be  for  it  to  take  a  decision. 

M.  MONTARROYOS  (Brazil,  Rapporteur;  speaking  in  French).  —  The  Sub- 
(^ommittee  was  perfectly  aware  that  it  was  a  question  of  the  River  Amur,  and  did, 
in  effect,  draft  an  article  expressly  to  meet  the  case.  The  Japanese  Delegate,  without 
naming  the  River  Amui',  proposed  an  amendment  which  he  subsequently  withdrew. 
Nothing  else  occurred.  We  accepted  the  article,  but  without  the  slightest  wish  to  pro- 
nounce an  opinion  upon  the  matter;  and  the  Committee  is  no  more  in  a  position  to 
do  so  than  we  were  in  the  Sub-Committee. 

M.  BIGNAMI  (Italy;  speaking  in  French).  —  I  well  recall  the  action  taken  in 
connection  with  the  Transit  Convention.  We  proceeded  in  the  following  manner. 
There  was  a  strong  feeling  in  favour  of  exceptions  being  provided  for  in  the  Conven- 
tion for  special  cases.  1  opposed  this  idea;  as  Chairman  and  Rapporteur  of  the  Sub- 
Committee  which  dealt  with  such  cases  (1)  I  invariably  maintained  the  necessity  of 
adopting  an  article  bearing  a  general  character,  and  of  indicating  in  the  Report  that 
the  article  which  was  made  to  cover  one  particular  case  should  apply  to  all  similar 
cases.  We  never  consented  to  quote  particular  examples  which  justified  the  excep- 
tion, because  everyone  could  then  have  done  the  same,  and  instead  of  a  Convention 
of  a  general  nature,  we  should  have  drawn  up  one  for  a  certain  number  of  special 
cases.  In  the  Sub-Committee  which  dealt  with  India  and  China,  for  which  also  1 
was  Rapporteur,  we  acted  in  the  same  way.  We  drew  up  two  articles,  one  envisaging 
the  special  case  of  the  Amur  and  the  other  that  of  India.  It  will  be  indicated  in  the 
Report  that  in  both  instances  the  Convention  was  not  applicable,  and  that  an  article 
was  specially  drafted,  it  being  understood  that  it  was  to  be  applied  to  all  the  cases 
which  presented  similar  features. 

M.  MONTARROYOS  (Brazil,  Rapporteur;  speaking  in  French).  —  We  had  merely 
to  mention  in  the  Report  that  the  article  apphed  to  that  exception;  we  had  not  to  give 
any  interpretation.  With  regard  to  India,  we  say  that  the  article  had  been  drafted 
in  order  to  meet  the  question  of  certain  Indian  rivers;  the  fact  of  excluding  these 
rivers  from  the  application  of  the  Convention  neither  alters  their  general  character, 

(1|  See   I'rrhalim  fitfcords  and  Texts  relating  to  the  Conmnlinn  on  Freedom  of  Transit,  p.  186. 
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nor  irivolvi'S  any  changr  in  liir  cxisling  sitnaliiin.     With  ri'gard  lo  the  second  article, 
WH  say  that  it   aj)j)lies  to  the  Amur.  I)\il  we  iirilhcr  explain  not   intcrpri't. 

M.  BIGNAMI  (Italy;  speakinjj;  in  French).  -  There  will  probably  be  occasion  to 
read  the  Uei)()rl  whicli  I  made  lo  tlie  Plenary  Transit  Committee  on  behalf  of  the 
Sub-Committee  which  dealt  with  the  application  of  the  Convi'nlion  to  colonies.  This 
precedent  having  been  approved,  it  is  natural  that  we  should  follow  it. 

.M.  MONTARROYOS  (Brazil,  Rapporteur;  speaking  in  French).  •—  M.  Vallotton 
|)oints  out  that  the  second  article,  for  the  Amui-,  is  eciually  applicable  to  certain  eases 
wliich  eome  within  his  knowledge.  If  this  is  so,  the  article  takes  on  a  general  cha- 
racter, and  it  is  pointless  to  state  tliat  it  applies  in  particular  to  the  Amur.  I  will 
therefore  indicate  in  my  Report  that  the  article  was  drafted  to  meet  the  case  of  the 
Amur  and  of  any  rivers  showing  similar  conditions  (1);  but  it  is  out  of  the  question 
for  us  to  enter  into  diplomatic  interpretations  here.  We  cannot  engage  in  a  dis- 
cussion of  the  dispute  between  Japan  and  China  on  the  subject  of  the  Amur. 

M.  BIGNAMI  (Italy;  speaking  in  French).  —  And  we  are  all  fully  agreed  on  this 
point . 

M.  KASAMA  (Japan;  speaking  in  F'rench).  —  Certainly. 

M.  TSANG-OU  (China;  speaking  in  French).  —  1  thank  M.  Kasama  for  withdrawing 
his  amendment;  I  will  remain  in  readiness  to  forward  his  reqtiest  to  my  Government, 
but  with  full  reservations. 

M.  MONTARROYOS  (Brazil,  Rapporteur;  speaking  in  French).  —  I  will  introduce 
into  the  Report  the  very  short  slatemijnt  which  1  have  indicated,  but  an  explanation 
of  the  dispute  will  not  be  given,  and  a  statement  will  not  be  made  with  regard  to  the 
Amur. 

M.  BIGNAMI  (Italy;  speaking  in  French).  —  Certain  features  possessed  by  the 
river,  such  as  its  length,  might  be  mentioned  in  the  Report. 

M.  TSANG-OU  (China;  speaking  in  French).  —  That  is  unnecessary;  but  I  should 
like  to  see  included  in  the  records  the  following  Statement  which  I  have  drawn  up  on 
the  subject  of  the  difficulties  attendant  upon  the  application  of  the  Convention  to 
navigable  waterways  in  the  north  of  (]hina  : 

This  Statement  has  been  drawn  up  as  a  result  of  the  declaration  of  the  Officers  of  the 
Conference  at  the  meetings  which  took  place  on  April  1st  and  April  7th.  to  the  effect  that 
the  Convention  on  Freedom  of  Transit  is  independent  of  the  Convention  on  International 
Waterways,  and  that  it  would  bo  preferable  to  await  a  provisional  agreement  being  arrived 
at  with  regard  to  the  Convention  itself  in  order  to  see  whether  there  are  really  difficulties 
(if  application  fur  China. 

It  should  be  said,  in  the  first  place,  that  the  Chinese  Delegation,  faithful  to  the  principle 
contained  in  the  general  statement  of  the  Chairman  of  the  Committee  on  Navigable  Water- 
ways, and  moved  by  the  spirit  of  concihation  which  pervades  the  Conference,  has  always 
maintained  a  very  reserved  attitude  during  the  discussion  of  the  Conventions  on  Navigable 
Waterways  and  on  Freedom  of  Transit,  because  it  understands  that  the  Convention  now  in 
course  of  preparation  is  indeed  that  referred  to  in  Article  338  which  is  to  be  applied  without 
delay  to  the  rivers  international  ised  under  the  Treaty  of  Peace,  and,  further,  in  virtue  of 
Article  23  (e)  of  the  Covenant,  and  according  as  circumstances  may  permit,  to  the  rivers  of 
the  other  countries  of  the  world.  Under  the  terms  of  this  article,  the  Members  of  the  League 
of  Nations  undertook  io  make  profusion  lo  strurc  and  maintain  freedom  of  lomniunicalions 
and  of  transit  and  equitable  treatment...  The  Chinese  Delegation  has  therefore  desired  to 
avoid  as  far  as  possible  introfhicing  into  Conventions  of  so  general  a  nature  amendments 
intended  to  cover  particular  cases  arising  out  of  the  extent  of  the  country  and  its  ancient 
traditions,  as  also  out  of  local  economic  conditions.  It  is  for  this  reason  that,  in  its  amend- 
ment (2)  to  the  Convention  on  Navigable  Waterways,  the  Delegation  proposed,  as  a  general 


(t)  See  p.  335. 
(2)  See  p.  48. 
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formula,  Uial  rivers  to  be  inU'rnalicmalised  shnulil  Ix'  divided  intu  two  categories;  it  wished 
in  this  way  to  state  its  opinion  that  the  Convention  would  have  its  lull  value  as  a  convention 
when  applied  to  rivers  of  general  concern, — in  particular  the  rivers  expressly  provided  for 
in  the  Treaty  of  Peace, — whilst  it  would  only  have  the  force  of  a  recommendation  for  rivers 
of  common  concern,  such  as  those  of  China. 

If  China  is  represented  at  the  Barcelona  Conference,  it  is  because  she  is  particularly  desi- 
rous of  fulfilling  her  obligations  as  a  Member  of  the  League  of  Nations,  and  also  because  she 
is  fully  alive  to  the  successful  economic  results  which  freedom  of  communications  has  achie- 
ved in  Europe.  Her  intention,  then,  is  to  endeavour  to  establish  at  home  in  conformity 
with  her  policy  of  rapprochement,  the  same  principle  of  freedom  of  international  communica- 
tions in  such  a  manner  that,  whilst  working  for  her  (jwn  economic  development,  she  will  contri- 
bute also  to  the  general  development  of  closer  relations  between  all  the  peoples  of  the 
world.     Such  has  been  the  guiding  principle  of  the  Chinese  Delegation. 

Although  the  final  wording  of  the  text  of  the  Convention  on  Navigable  Waterways  has 
not  yet  been  decided,  the  general  opinion  of  the  various  delegations  has  become  manifest. 
It  therefore  seems  to  the  Chinese  Delegation  advisable  to  point  out  to  the  assembly  certain 
dilliculties  which  will  ensue  from  the  adoption  of  this  Convention,  either  if  it  is  applied 
immediately,  or  when  existing  conventions  are  revised ;  and  with  this  aim  in  view  the  Chinese 
Delegation  will  quote  as  a  special  example  the  River  Amur,  which  separates  northern  China 
from  Siberia.  The  Amur  is  well  known  from  the  point  of  view  of  its  importance  for  naviga- 
tion, and  of  the  very  active  commerce  which  takes  place  upon  it;  there  is  therefore  no  need 
to  enter  into  geographical  and  economic  considerations,  either  as  to  the  length  of  its  navi- 
gable course,  or  as  to  its  strategic  importance  as  a  frontier. 

1.  —  Difficulties  arising  from  the  Nei,\'  Conventions.  —  Under  the  definition  contained  in 
Article  1  of  the  Convention  on  Navigable  Waterways,  and  under  the  terms  of  the  Transit 
Convention,  the  river  becomes  at  the  same  time  both  a  navigable  international  waterway 
and  an  important  transit  route.  Its  present  status  is  that  of  a  waterway  not  only  closed 
to  foreign  flags,  but  forming  a  frontier  between  two  countries;  the  security  of  the  States 
concerned  is  given  priority  over  every  other  consideration,  and  navigation  has  therefore 
lieen  reserved  exclusively  to  the  Russian  and  Chinese  flags.  This  was  the  dominating  idea 
of  the  Treaty  of  Aigun,  which  was  concluded  in  1858  between  China  and  Russia.  We  are 
here  confronted,  then,  with  the  first  difficulty, — restrictions  upon  navigation,  as  opposed 
to  the  freedom  to  be  granted  in  virtue  of  Articles  2  and  3  of  the  Convention  on  Navigable 
Waterways.  Further  difficulties  arise  from  the  application  ofArticle  Ton  thesubject  of  customs 
formalities;  Article  8  concerning  freedom  in  ports  and  the  equality  of  customs  tariffs;  Arti- 
cle 9  dealing  with  works,  and  Article  19  on  jurisdiction.     These  are  only  the  most  strikingcases 

2.  —  Difficulties  arising  from  existing  Conventions.  —  Should  China  become  a  High  Con- 
tracting Party,  in  addition  to  the  serious  difficulties  of  application  which  we  have  just  noted, 
two  other  difficulties  present  theniselvei=,  which  are  not  provided  for  by  the  Convention  on 
Navigable  Waterways  : 

a)  If  Russia  should  not  become  a  High  Contracting  Party,  what  would  then  happen  as 
regards  the  relations  existing  between  the  two  States? 

b)  If  Russia  should  become  a  High  Contracting  Party,  what  would  be  the  relations  be- 
tween existing  Conventions  and  the  new  Convention  on  Navigable  Waterways,  in  view  of 
the  fact  that  Articles  2  and  3  appear  automatically  to  cancel  all  existing  Conventions,  and 
Articles  9  and  10  to  maintain  them? 

In  view  of  the  complex  questions  raised  in  connection  with  the  River  Amur,  and  in  spite 
of  the  fact  that  the  important  problem  of  developing  international  traffic  between  Europe, 
America  and  Russia  across  China  deserves  special  attention,  it  is  quite  impossible  to  assimi- 
late the  special  conditions  of  this  river  to  those  which  general  European  pohcy  imposes  on 
such  rivers  as  the  Danube,  the  Rhine  and  other  rivers.  The  Danube  and  the  .'\mur  cannot 
be  dealt  with  in  the  same  Convention. 

The  Chinese  Delegation,  therefore,  failing  any  alteration  in  our  Convention,  proposes 
that  the  Sub-Committee  should  insert  in  the  Final  Protocol  the  three  following  articles  :  — 

1.  All  Chinese  rivers  becoming  international  by  the  definition  contained  in  the 
Conventions  shall  be  classed  in  the  second  category. — that  of  rivers  of  common  con- 
cern; in  this  way  whilst  they  contribute  to  the  improvement  of  international  rela- 
tions, it  may  yet  be  possible  to  maintain  the  regional  policy  with  regard  to  them; 

2.  Until  a  regular  Russian  Government  is  formed  and  recognised  by  China,  and  a 
new  Treaty  of  Commerce  concluded  between  the  two  countries,  these  rivers  shall 
remain  under  the  regime  of  the  status  quo ; 

o.  As  regards  the  rivers  which  form  the  frontier  between  China  and  Korea,  and  Ton- 
kin and  Burma,  if  these  Contracting  Powers  express  the  desire,  the  Chinese  Govern- 
ment may  enter  into  negotiations  with  them,  after  the  coming  into  force  of  the  present 
Conventions,  and  may  sign  regional  conventions  in  conformity  with  the  principle  con- 
tained in  the  new  Convention  on  Navigable  Waterways. 

Sir  Louis  KERSHAW  (India).  —  1  believe  the  question  to  be  quite  a  simple  one; 
it  is  exactly  analogous  to  that  of  the  .special  article  in  the  Transit  Convention,  in  wiiich 
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a  giMicral  fornuilii  was  a(lopl(>d  to  cover  certain  special  cases.  These  were  mentioned 
in  Ihe  Report  (I),  hut  the  Report  added  that  other  cases  could  be  covered  by  the 
arti(^Ie  if  two  r'onditlons  were  satisfied  : — 

1.  That   tile  ^geographical  conditions  should  be  identical; 

2.  That  th(>  States  which  would  he  aflVctul  by  an  exceptional  regime  should  i)e  in 
agreement  on  the  subject.  I  |iro|iose  th;il  llie  sann'  brief  explanation  should  be 
given  in  Ihe  i{cp(irl  of  this  ('.(iniinil  I  re. 

The  CHAIRMAN  (speaking  in  l'"ieuch).  -  -  This  will  he  done. 

M.  Kasama's  Statement  will  be  included  in  the  records  of  the  meeting. 

M.  KASAMA  (Japan;  speaking  in  French).  —  1  should  like  my  original  proposal 
to  be  mentioned  in  the  Re|)ort. 

M.  MONTARRO^■()S  (iira/ii,  na|)p()rteur;  speaking  in  French).  -  I  will  nu'ntion 
the  proposal  which  the  .Japanese  Delegation  made,  and  which  it  withdrew  because 
the  text  of  the  article  was  itself  sufficiently  clear. 


ADOPTION  OF  PREAMBLE 

The  CHAIRMAN  (sj)eaking  in  French).  —  We  hav(^  now  to  consider  the  question 
of  the  Preamble,  and  of  the  Additional  Protocol. 

M.  Robert  HAAS  (Secretary-General  of  the  Conference;  speaking  in  French).  — 
The  provision  which  formed  the  subject  of  the  second  part  of  the  Preamble  has  been 
transferred  to  the  Additional  Protocol.  There  only  remains  for  examination,  there- 
fore, the  first  paragraph  of  the  Preamble,  concerning  which  I  do  not  suppose  there 
will  be  anything  but  unanimity.     It  reads  as  follows  : 

The  High  Contracting  Parties,  being  desirous  of  applying  to  the  waterways  situated 
under  their  sovereignty  or  authority  the  principle  of  freedom  of  communications  in  confor- 
mity with  Article  23  (e)  of  the  Covenant  of  the  League  of  Nations,  do  hereby  enact  the  pro- 
visions of  the  present  Convention  concerning  the  regime  of  certain  of  these  waterways  de- 
fined below  in  Article  1   as  being  of  international  concern. 

The  CHAIRMAN  (speaking  in  French).  —  As  there  are  no  objections,  the  text 
is  adopted. 


The  meeting  adjourned  at  9  p.m.  (2). 


(1)  See    I'eihatiin  Records  and  TexiD  relating  to  the  Convention  on  Freedom  cf  Transit,  p.  208. 

(2)  The  last  part  of  the  nieetinj  was  devoted  to  the  adoption  oi  a  text  concerning  the  Right 
to  a  Flag  of  State?  tiaving  no  Sea-Coast,  see  p.  380. 


SKVENTEENTH  MEETING  OF  THE  COMMITTEE 


ON 


NAVIGABLE  WATERWAYS 

(Monday,  April  18th,  1921,  at  12  noon. 


DISCUSSION   OF  FRENCH   AMENPMENT  To   ARTICLE    10    —  READING  OF    DRAFT   GENERAL   REPOHT 

The  meeting  opened  with  M .  Adatci.  Viee-Pr'-side)il  ni  the  Conference,  in  the  Chair 

DISCUSSION  OF  FRENCH  AMENDMENT  TO  ARTICLE  10 

The  CHAIRMAN  (speaking  in  French).  —  We  will  first  of  all  very  liriefly  oonsidi-r 
Article  10,  which  we  adopted  in  principle  yesterday.  An  addition  to  this  article  has 
been  proposed  by  the  French  Delegation,  and  M.  Tsang-Ou  has  reserved  the  right 
to  ask  for  an  exjilanation  on  the  subject. 

M.  TSANG-OU  (China;  speaking  in  French).  —  This  addition  to  Article  I''  has  a 
general  scope  of  application.  In  China  there  are  certain  special  treat i(  s.  and  the  pro- 
vision must  not  be  considered  as  an  extension  of  the  rights  already  in  existence  in 
our  country  for  the  benefit  of  certain  Powers. 

The  CHAIRMAN  (speaking  in  French).  —  Then  it  is  subject  to  this  reservation 

that  yon  accept  the  text? 

M.  TSANG-OU  (China;  speaking  in  French).  —  Yes. 

The  CHAIRMAN  (speaking  in  French).  —  As  the  Committee  is  agreed,  this  text 
is  adopted  as  almost  final. 


READING  OF  DRAFT  GENERAL  REPORT 

M.   MONTARROYOS   (Brazil,    Rapporteur;   speaking  in   French)   read  his  Draft 
Report  to  the  Coinniittee  (See  page  323). 


The  meeting  adjourned  at  1.55  p.nc. 


KIGHTKEMH  MEETING   OF  THE  COMMITTEE 


ON 


NAVIGABLE  WATERWAYS 

(Monday,  April  18Ui,  1921,  at  4  p.m.) 


READING   OF   DRAFT  GENERAL   REPORT   (COncLlded)  —     DISCUSSION   OF  TWO  NEW  ARTICLES  PRO- 
POSED   BY    FRENCH    DELEG.VTION    (contd.)    —     REPORT    OF    SUB-COMMITTEE    APPOINTED    TO 
DRAFT  ADDITIONAL  PROTOCOL 

The  meeting  opened  with  M.  Adatci,  Vice-President  of  the  Conference,  in  the  Chair. 
READING  OF  DRAFT  GENERAL  REPORT  (Concluded) 

M.    MONTARROYOS   (Brazil,    Rapporteur;    speaking   in   French),  concluded    the 
reading  of  his  Draft  Report. 


The  CHAIRMAN  (speaking  in  French).  —  1  think  that  I  am  voicing  the  wishes 
of  the  Committee  when  I  offer  our  Rapporteur,  M.  Montarroyos,  our  most  sincere 
thanks  for  the  impartial,  accurate  and  complete  manner  in  which  he  has  drawn  up 
the  Report;  we  are  all  willing  to  accept  it. 


DISCUSSION  OF  TWO  NEW   ARTICLES  PROPOSED  BY  FRENCH  DELEGATION 

(Contd.) 

We  have  now  to  consider  the  text  of  the  two  New  Ai'ticles  submitted  by  the 
French  Delegation  (1).  Could  General  Mance  give  us  some  information  on  this 
subject? 

Mr.  H.  0.  MANCE  (Great  Britain:  speaking  in  French).  —  1  am  in  a  position  to 
give  you  some  explanation  of  the  two  articles  in  question,  because  I  was  present  this 
morning  at  the  deliberations  of  the  Sub-Committee  whicJi  was  appointed  to  draft 
them.  The  tirst  paragraph  of  the  first  New  Article  was  adopted  with  an  alteration 
which  consisted  in  changing  the  words  ivilh  regard  to  to  as  far  as  ...  are  concerned. 
Alter  a  long  discussion,  the  Sub-Committee  agreed  in  recognising  that  the  second 
paragraph  of  this  section  1  was  necessary  in  order  to  complete  the  first  paragraph, 
and  the  following  is  the  text  upon  which  it  agreed  : 

Nevertheless,  the  Contracting  States  undertake  not  to  apply  among  themselves  such  of 
the  provisions  of  the  above-mentioned  treaties,  conventions  and  agreements  as  would  be  in 
conflict  with  the  regulations  contained  in  the  present  Stotnic. 

Section  2  of  the  same  article  was  adopted  with  the  insertion  of  a  reference  to  sec- 
tion ;■.  of  Article  9instead  of  section  4  of  Article  9, — a  change  necessitated  by  the  change 
iu  that  article  itself.  Moreover,  the  word  Statute  has  been  substituted  for  Convention, 
ill  accordance  with  the  general  procedure  adopted  by  the  Conference  during  the  dis- 
cussion on  the  transit  Convention. 


(1)  Se-  p.  298. 


—    ;!i2    — 

As  rri;:ii'(ls  Ihr  siTiniil  Nrw  Article,  llii'  folhiwiiig  Icxl  was  adojilcd  liy  tlir  C.oni- 
initlci'   : 

//  on  a  wutenvay  of  international  concern  one  or  more  of  the  riparian  States  do  not 
take  part  in  the  present  Contention,  the  financial  obligations  undertaken  bij  each  of  the 
Contracting  States  in  virtue  of  Article  9  shall  not  exceed  those  to  which  each  would  have 
been  subject  if  all  Ike  riparian  States  had  been  Contracting  Parties  t<i  the  present  Con- 
vention. 

The  most  important  change  is  to  be  found  in  the  second  paragraph  of  section  I 
(if  the  lirsl  article.  Perhaps  it  will  he  necessary  to  make  an  addition  in  this  sense 
to  Article  9.     In  any  case  it  will  be  referred  to  the  Drafting  Committee. 

M.  BIGNAMI  (Italy:  speaking  in  French).  —  It  is  understood  that  the  first  of  the 
New  Articles  is  to  read  :  existing  treaties,  conventions  and  agreements  and  not  treaties, 
conventions  and  agreements  concluded. 

The  CHAIRMAN  (speaking  in  French).  —  An  agreement  has  twice  been  arrived 
at  in  this  sense. 

M.  VALLOTTON  (Switzerland;  speaking  in  French).  —  It  would  be  best  to  say 
treaties,  conventions  and  agreements  already  in  force. 

M.  HOSTIE  (speaking  in  French).  —  In  order  to  render  the  matter  quite  clear  it 
would  be  sufficient  to  say  treaties,  conventions  and  agreements  already  in  force,  concluded 
by  States... 

M.  TSANG-OU  (China;  speaking  in  French).  —  Old  treaties,  conventions  and 
agreements  apart  from  those  which  are  compatible  with  the  present  convention,  are 
to  be  maintained.  This  article  obviously  does  not  apply  where  there  is  no  freedom  of 
communication. 

M.  WINIARSKI  (Poland;  speaking  in  French).  — I  do  not  understand  the  meaning 
of  the  reservation  in  the  second  paragraph  of  the  first  of  the  two  New  Articles.  1 
cannot  admit  this  clause  where  two  Contracting  States  of  the  present  Convention 
are  concerned. 

Mr.  H.  0.  MANGE  (Great  Britain;  speaking  in  French).  —  I  think  it  would  be 
well  to  ask  the  Jurists'  Gomniittee  to  give  ussonie  explanation  on  this  point  in  plenary 
meeting. 

M.  AVRAMOVTTCH  (Serb-Croat-Slovene  State;  speaking  in  French).  —  I  would 
remind  you  that  I  had  occasion,  in  connection  with  another  question,  to  take  part 
in  the  discussion  which  arose  on  this  point.  It  was  thought  that  an  appeal  should  be 
made  to  M.  Alvarez,  who  stated — I  cannot  remember  his  exact  words — that  he  did 
not  know  of  any  kind  of  Convention  which  could  stipulate  in  advance  that  its  terms 
should  remain  in  force  after  it  had  been  denounced,  if  another  Convention  or  contract 
did  not  intervene. 

The  CHAIRMAN  (speaking  in  French).  —  We  will  put  aside  for  a  moment  the 
consideration  of  this  question,  which  appears  to  require  elucidation. 

M.  BARRAIL  (France-;  speaking  in  French).  -  1  should  like  to  point  out  to  the 
Committee  thai  in  the  two  articles  on  which  we  are  voting,  only  the  second  paragr.ipii 
of  the  first  article  appears  to  me  to  require  discussion,  because  we  are  at  the  present 
moment  without  the  opinion  of  the  legal  experts.  B\it  there  is  the  section  relating 
to  financial  engagements,  with  regard  to  which  I  think  we  arc  all  in  agrccmci^t  as 
regards  both  form  and  substance. 

M.  FREIRE  D'ANDRADE  (Portugal;  speaking  in  French).  -  As  regards  this 
section   I   wish  to  ask  the  French  Delegate   for  some   information.      1    will   suppose 
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that  one  State  permits  another  State  to  carry  out  certain  works  on  its  territory.  One 
of  the  two  States  denounces  the  Convention.  Is  the  State  which  has  allowed  these 
works  to  be  carried  out  on  its  territory  bound  to  allow  work  to  go  on  even  if  it  denounces 
the  Convention?  Ami  if  tiie  S(;iti'  which  denounces  th(!  Convention  is  the  one  which 
has  undertaken  to  bear  the  cost,  is  it  bound  to  fulfil  its  engagements  until  the  work 
is  completed? 

M.  B.\RRA1L  (France;  sepaking  in  French).  —  1  think  that  in  drafting  this  text 
M.  Detceuf  wished  to  make  provision  for  the  case  in  which  works  carried  out  and  not 
paid  for  were  left  as  a  burden  on  the  State  which  wished  to  continue  to  conform  to  the 
Convention,  while  the  other  Stati>  which  had  allowed  the  works  to  be  carried  out 
divested  itself  of  responsibility.  The  State  which  authorised  the  work  should  pay 
for  it. 

M.  FREIRE  D'ANDRADE  (Portugal;  speaking  in  French).  —  If  the  State  which 
allows  the  work  to  be  carried  out  recognises  the  Convention,  will  the  work  be  stopped 
or  must  it  be  continued? 

Mr.  H.  U.  MANCE  (Great  Britain;  speaking  in  French).  —  The  jurists  considered 
that  the  financial  aspect  could  not  possibly  be  separated  from  that  of  the  execution 
of  the  work,  and  for  that  reason  they  drafted  a  text  which  deals  with  the  responsibility 
for  extensive  schemes  for  works  on  one  particular  State.  Whatever  happens,  the 
work  will  he  completed,  and  the  mutual  engagement  will  be  carried  out. 

M.  AVRAMOVITCH  (Serb-Croat-Slovene  State;  speaking  in  French).  —  Would 
il  not  he  wiser  to  leave  financial  questions  outside  this  Convention?  It  is  not  possible 
to  insert  here  a  clause  which  is  of  such  importance  from  the  financial  point  of  view: 
if  we  enter  upon  this  path,  we  do  not  know  where  we  shall  end.  The  Portuguese 
Delegate  has  asked  two  very  awkward  questions,  to  which  it  seems  difficult  to  find 
a  reply. 

M.  VALLOTTON  (Switzerland;  speaking  in  French).  —  I  am  in  a  very  peculiar 
position;  I  find  myself  called  upon  to  defend  a  text  to  which  I  do  not  at  all  agree. 
Yon  will  doubtless  remember  that  the  Swiss  Delegation  has  always  been  opposed  to 
the  principle  laid  down  in  this  Convention  of  the  right  of  a  State  to  require  other 
States  to  share  in  costs  of  upkeep.  1  think,  however,  that,  in  order  to  prevent  the 
discussion  from  wandering,  1  must  in  a  few  words  explain  the  position. 

The  text  submitted  to  you,  which  is  principally  the  work  of  the  French  Delegation, 
bears  upon  two  qtiestions.  The  first  paragraph  of  the  first  of  the  New  Articles  deals 
willi  the  f;uestion  as  to  how  I'ai-  the  present  ('.onvention  modifies  previous  treaties. 
In  the  second  paragraph  the  question  is  raised  as  to  what  extent  the  present  Conven- 
tion is  of  a  public  kind,  that  is  to  say,  to  what  extent  special  treaties  or  agreements 
may  deviate  from  this  Convention.  In  my  view  a  distinction  must  be  made.  The 
aim  of  the  Convention,  as  intended  in  the  Treaty  of  Peace,  is  above  all  to  assure  free- 
dom of  communications.  All  that  is  connected  with  this  freedom —  the  right  to  a 
flag,  equality  of  flags — all  these  terms  which  perpetuate  the  right  of  passage,  of  circu- 
lation, of  transit,  must  be  considered  as  of  a  public  kind.  Moreover,  one  article  of 
the  Convention  explicitly  (Miacts  more  extensive  liberties  than  are  granted  under  pre- 
sent-day law.  I^irlher,  there;  is  the  wholt>  group  of  inter-Stat(^  Conventions,  the 
object  of  which  is  not  to  slate  how  trepilon\  shall  be  exercised,  but  by  what  material 
means  riparian  Slates  shall  give  the  necessary  facilities  for  navigation. 

The  tru'h  is  this,  that  if  Slates  succeed,  by  means  of  past  or  future  treaties,  in 
instituting  a  measure  of  freedom  for  navigation  ecjual  to  that  secured  by  the  Conven- 
tion, their  agreements,  if  legitimate,  shall  remain.  This  is  particularly  true  of  the 
terms  of  past  treaties  which  provide  for  the  application  of  other  mvthods  of  allocating 
costs  of  upkeep  or  improvement  than  those  of  the  general  Convention.  This  question 
was  also  discussed  this  morning  by  the  Committee  of  Jurists,  and  if  there  are  still 
any  doubts  o'l  the  point  it  woidd  be  better  for  the  discussion  to  take  place  in  ()resence 
of  those  who  are  defending  the  principle  of  sharing  the  Cdst.     Sir  Cecil  Hurst  could 


explain  the  view  of  the  jurists,  and  if  the  omission  to  these  articles  is  urged,   I  pro- 
pose to  postpone  the  discussion  of  the  question  until  he  has  been  heard. 

M.  FREIRE  D'ANDRADE  (Portugal:  speaking  in  French).  —  Another  question 
has  been  raised  by  the  first  of  the  two  New  Articles.  In  our  colony  of  Zambesi  a  treaty 
exists  enacting  that  the  river  shall  be  open  to  international  navigation,  and  that  the 
railways  and  roads  which  supplement  the  river  (when  passing  rapids,  for  example) 
shall  be  considered  as  part  of  the  river  itself.  I  therefore  ask  whether,  should  the 
(Convention  be  adopted,  this  navigation  treaty  will  be  affected  as  regards  roads  and 
railways. 

The  CHAIRMAN  (speaking  in  French).  —  This  question  will  be  answered  later. 

M.  WALTER  (Hungary;  speaking  in  French).  —  1  should  like  the  following  state- 
ment to  be  entered  in  the  records.  1  do  not  think  that  the  object  of  the  Convention 
is  to  fix  terms  more  onerous  than  those  of  the  Treaty  of  Peace. 

It  is  clearly  understood  that  the  provisions  of  the  present  statute  shall  not  impose  upon 
Hungary  obligations  more  onerous  than  those  laid  down  by  the  Treaty  of  Trianon  in  connec- 
tion with  articles  332  and  337  of  the  Treaty  of  Versailles. 

Mr.  H.  0.  MANCE  (Great  Britain;  speaking  in  French).  —  You  are  safeguarded 
against  any  unreasonable  stipulation. 

The  CHAIRMAN  (speaking  in  French).  —  This  Draft  Convention  is  a  general 
statute  for  navigable  waterways  which  should  apply  to  every  country.  If  therefore 
the  provisions  which  we  draw  up  happen  to  impose  on  any  particular  country  more 
onerous  obligations  than  those  of  the  Treaty  of  Versailles,  Trianon  or  any  other  treaty, 
such  obligations  would  have  to  be  fulfilled  by  the  country  in  question. 

M.  WALTER  (Hungary;  speaking  in  French).  —  I  simply  ask  for  this  statement 
to  be  inserted  in  the  Report. 

Mr.  H.  0.  MANCE  (Great  Britain;  speaking  in  French).  —  It  would  be  better  to 
insert  it  in  the  records  of  the  meeting. 

M.  PERIETZEANO  (Roumania;  speaking  in  French).  — We  cannot  refuse  to 
have  it  inserted  in  the  records. 

The  CHAIRMAN  (speaking  in  French).  —  I  will  put  to  the  vote  the  question  of 
entering  the  Hungarian  statement  in  the  records. 

This  was  agreed. 

M.  TSANG-OU  (China;  speaking  in  French).  —  Should  the  first  of  the  New  Articles 
proposed  by  the  French  Delegation  be  adopted,  without  calling  in  question  the  prin- 
ciple of  the  article,  I  should  like  to  make  the  following  reservation  : 

Section  1,  paragraph  1,  should  not  be  interpreted  as  in  any  way  extending  the 
special  rights  enjoyed  by  certain  Treaty  Powers  in  virtue  of  existing  treaties  concerning 
navigable  waterways  and  ports. 

Paragraph  2  should  only  apply  to  ports  or  waterways  which  are  already  open  to 
international  commerce. 

The  CHAIRMAN  (speaking  in  French).  —  This  statement  might  be  inserted  in 
the  records. 

M.  TSANG-OU  (China;  speaking  in  French).  —  Or  in  the  Report. 

M.  BARRAIL  (France;  speaking  in  French).  —  In  the  records.  The  jurists  must 
be  consulted. 
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M.  TSANG-OU  (China;  speaking  in  French).  —  When  the  question  is  submitted 
to  them,  my  reservations  must  also  be  brought  to  their  notice. 

The  CHAIRMAN  (speaking  in  French).  —  It  is  decided  to  insert  these  reservations 
in  the  records.  As  M.  d'Andrade  has  asked  for  an  explanation,  1  ask  M.  Hostie  to 
be  so  good  as  to  reply. 

M.  HOSTIE  (speaking  in  French).  —  If  I  have  understood  arighl,  the  question 
was  as  follows  :  Does  the  definition  of  Article  1  have  the  effect  of  altering  the  inter- 
national regime  of  railways  which  run  alongside  certain  waterways  not  naturally  acces- 
sible from  the  sea? 

M.  FREIRE  D'ANDRADE  (Portugal;  speaking  in  French).  —  A  Convention 
exists  for  tiie  Zambesi,  in  virtue  of  which  the  roads  and  railways  flanking  the  river 
and  supplementing  navigation  where  sandbanks  or  rapids  exists,  are  considered  as 
part  of  the  river  itself.  We  are  thus  obliged  to  allow  to  pass  along  these  roads  or 
railways  ail  goods  proceeding  by  the  river,  in  the  transport  of  wjiich  recourse  has  to 
be  made  to  another  route.  This  is  contrary  to  paragraph  (a)  of  the  article  on  defi- 
nition. I  ask  therefore  whether  this  obligation  would  be  removed  it  the  Convention 
were  adopted. 

M.  HOSTIE  (speaking  in  French).  —  The  reply  is  in  the  negative. 

Mr.  H.  0.  MANCE  (Great  Britain;  speaking  in  French).  — Because  these  stipula- 
tions are  not  in  conflict  with  the  regulations  of  the  present  statute. 

M.  FREIRE  D'ANDRADE  (Portugal;  speaking  in  French).  —  The  paragraph  to 
which  I  have  referred  states  that  transhipment  shall  take  place  only  from  vessel  to 
vessel. 

M.  HOSTIE  (speaking  in  French).  —  The  whole  object  of  Article  1  is  to  define 
the  scope  of  the  articles  which  follow.  Consequently  everything  connected  with  parts 
of  waterways  or  even  routes  not  included  in  the  definition  remains  under  the  sway 
of  existing  conventions  and  treaties.  Moreover,  even  apart  from  this  interpretation 
of  the  words  in  conflict  with,  there  is  still  Article  17,  which  maintains  greater  facilities. 
For  this  double  reason,  therefore,  the  reply  is  in  the  negative. 

M.  FREIRE  D'ANDRADE  (Portugal;  speaking  in  French).  —  I  wished  to  be 
enlightened  because  transit  in  our  colony  is  absolutely  free. 

The  CHAIRMAN  (speaking  in  French).  —  The  question  has  been  exhausted. 
We  can  now  take  a  decision  on  the  first  of  th(>  New  Articles  proposed  by  the  French 
Delegation. 

Mr.  H.  O.  MANCE  (Gn^al  Britain;  speaking  in  French).  —  We  have  considered 
the  question,  and  we  understand  the  principle  of  it;  we  can  reserve  consideration  of 
it  until  the  text  drawn  up  by  the  Jurists'  Committee  is  communicated  tons  in  plenary 
meeting. 

M.  AVRAMOVITCH  (Serb-Croat-Slovene  State;  speaking  in  French).  —  In  fact, 
we  can  reserve  the  question. 

The  CHAIRMAN  (speaking  in  French).  ■ —  Does  the  Committee  agree  to  consider 
this  question  in  plenary  Conference  when  we  have  a  text  before  us? 

We  have  now  to  examine  the  second  of  the  New  Articles  proposed  by  the  French 
Delegation.     I  will  ask  General  Mancc  to  be  so  good  as  to  read  it. 

M.  BARRAIL  (France;  speaking  in  French).  —  I  think  that  a  vote  might  be  taken 
on  this  article. 


--    :;io    — 

i\li-.  11.  0.  MA.NCE  (Gival  Britain;  speaking  in  French).  —  The  text  which  1  am 
about  to  read  was  adopted  by  the  Sub-Committee  at  its  meeting  yesterday,  and  has 
been  referred  to  the  Committee  of  Jurists.     It  reads  as  follows  : — 

If  on  a  waterway  of  international  concern  one  or  more  of  the  riparian  States  do  not  lake 
part  in  the  present  Convention,  the  financial  obligations  undertaken  by  each  of  the  Cimtracl- 
ing  Stat(>s  in  virtue  of  Article  9  of  the  present  Convention  shall  not  exceed  those  to  which 
they  would  have  been  subject  if  all  the  riparian  States  had  been  Contracting  Parties  to  the 
present  Convention. 

M.  BARRAIL  (France;  speaking  in  French).  —  The  French  Delegation  accepts 
the  modification  proposed  by  General  .Mancc  and  by  the  Sub-Committee. 

M.  VALLOTTON  (Switzerland;  speaking  in  French).  —  The  Swiss  Delegation 
also  accepts  it. 

THE  CHAIRMAN  (speaking  in  French).  —  I  will  put  this  article  to  the  vote. 
The  article  was  adopted. 


REPORT  OF  SUB  COMMITTEE  APPOINTED  TO  DRAFT  ADDITIONAL  PROTOCOL 

The  CHAIRMAN  (speaking  in  French).  —  We  will  now  consider  the  Draft  Addi- 
tional Protocol. 

DRAFT    ADDITIONAL    PROTOCOL 

The  States  signatories  of  the  Convention  on  the  International  Regime  of  Navigable 
Waterways,    signed   at  Barcelona  on  ,  whose  duly  authorised  representatives 

have  affixed  their  signatures  to  the  present  Protocol,  hereby  declare  that,  in  addition  to  the 
Freedom  of  Communications  which  they  have  conceded  by  virtue  of  the  Convention  on 
Navigable  Waterways  considered  as  of  international  concern,  they  further  concede,  on  con- 
dition of  reciprocity,  without  prejudice  to  their  rights  of  sovereignty,  and  in  time  of  peace, 

(a)  on  all  navigable  waterways, 

[b)  on  all  naturally  na^igable  waterways, 

which  are  placed  under  their  sovereignty  or  authority,  and  which,  not  being  considered 
as  of  international  concern,  are  accessible  to  ordinary  crmimercial  navigation  to  and  from 
the  sea,  and  also  in  all  the  ports  situated  on  these  waterways,  perfect  equality  of  treatment 
for  the  subjects,  property  and  flags  of  any  State  signatory  of  the  said  Convention  as  regards  the 
transport  of  imports  and  exports  without  transhipment. 

At  the  time  of  signing,  the  signatories  must  declare  whether  they  accept  the  obligation 
to  the  full  extent  indicated  under  paragraph  (a)  above,  or  only  to  the  more  limited  extent 
defined  by  paragraph  (b). 

It  is  understood  that  States  which  have  accepted  paragraph  (a)  are  not  bound  as  regards 
those  which  have  accepted  paragraph  (b),  except  under  the  conditions  resulting  from  the 
latter  paragraph. 

It  is  also  understood  that  those  States  which  possess  a  large  number  of  ports  (situated 
on  navigable  waterways)  which  have  hitherto  remained  closed  to  international  commerce, 
may,  at  the  time  of  the  signing  of  the  present  Protocol,  exclude  from  its  application  one  or 
more  of  the  navigable  waterways  referred  to  aljove. 

The  present  Protocol,  the  French  and  Enghsh  texts  of  which  shall  be  authentic,  shall 
be  ratified.  Each  Power  shall  send  its  ratification  to  the  Secretary-General  of  the  League 
of  Nations,  who  shall  cause  notice  of  such  ratification  to  be  given  to  all  the  other  signatory 
Powers;  these  ratifications  shall  be  deposited  in  the  archives  of  the  Secretariat  of  the  League 
of  Nations. 

The  present  Protocol  shall  remain  open  for  the  signature  or  adherence  of  the  States  which 
have  signed  the  above-mentioned  Convention  or  have  given  their  adherence  to  it. 

It  shall  come  into  force  after  the  Secretary-General  of  the  League  of  Nations  has  received 
the  ratification  of  two  States,  provided,  however,  that  the  said  Convention  has  come  into 
force  by  that  time. 

It  may  be  denounced  at  any  time  after  the  expiration  of  a  period  of  two  years  dating 
from  the  time  of  its  coming  into  force.  The  denunciation  shall  not  take  effect  untU  one  year 
after  it  has  been  received  by  the  Secretary-General  of  the  League  of  Nations.  .A  denuncia- 
tion of  the  Convention  on  the  International  Regime  of  Waterways  of  International  Concern 
shall  be  considered  as  including  a  denunciation  of  the  present  Protocol. 

Done  at  Barcelona... 
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M.  LELY  (Netherlands,  Rapporteur;  speaking  in  French),  read  his  report  (J)  : 


M.  KHliEG  (Czecho-Slovakia;  speaking  in  French).  —  I  should  like  to  put  a  ques- 
tion. In  one  of  th(?  last  meetings  the  Italian  Delegate  made  a  remark  in  connection 
witii  equality  of  treatment  as  regards  dues  on  national  waterways.  I  should  like;  to 
know  whether  there  will  result  from  this  Protocol  an  engagement  to  accord  equality 
of  treatment  in  respect  of  this  question  of  dues. 

M.  LELY  (Netherlands;  speaking  in  French).  —  Undoubtedly. 

The  CHAIRMAN  (speaking  in  French).  ■ —  I  shall  be  very  glad  if  the  Committee 
would  accejjt  this  Protocol;  it  is  the  result  of  work  in  which  delegates  from  Asia, 
South  America  and  Europe  have  taken  part.  It  therefore  represents,  as  it  were,  a 
world-wide  opinion. 

M.  PERIETZEaNO  (Roumania;  speaking  in  French).  —  I  did  not  wish  to  speak 
in  connection  with  this  Protocol,  but  I  cannot  help  saying  that  this  question  was 
not  on  the  agenda  of  our  work.  Before  coming  here  we  asked  our  Governments  for 
instructions  regarding  the  questions  on  the  agenda.  We  have  not  been  able  either 
to  ask  for  or  receive  them  on  questions  such  as  these. 

The  CHAIRMAN  (speaking  in  French).  —  My  reply  is  that  it  is  perfectly  logical 
for  this  question  to  come  within  the  sphere  of  the  Convention.  It  is  a  very  small 
affair, — a  fraction  of  the  Preamble. 

M.  PERIETZEANO  (Roumania;  speaking  in  French).  —  I  wish  to  state  that  I  am 

not  empowered  to  accept  this  text. 

The  (CHAIRMAN  (speaking  in  French).  —  I  assure  the  Committee  that  it  has 
full  powers  to  deliberate  on  this  Draft,  which,  I  repeat,  is  only  a  fraction  of  the  old 
Preamble.  We  are  perfectly  entitled  to  give  our  opinion;  we  have  nothing  to  fear  on 
this  point. 

M.  LELY  (Netherlands;  speaking  in  French).  —  As  the  Chairman  has  said,  the 
question  before  us  at  this  moment  is  only  part  of  the  old  Preamble.  There  is,  however, 
one  difference, — the  Preamble  was  intended  for  signature  by  all  the  signatories  of 
the  Convention,  whereas  acceptance  of  the  Protocol  submitted  to  you  is  optional. 

M.  REINHARDT  (Austria;  speaking  in  French).  —  Will  our  vote  simply  mean 
that  we  agree  that  a  draft  protocol  should  be  submitted  to  the  Conference,  or  is  the 
actual  question  of  signing  the  Convention  prejudged  thereby? 

The  CHAIRMAN  (speaking  in  French).  —  The  two  things  are  quite  independent; 
1  may  give  you  a  formal  assurance  of  that.  I  think  that  the  members  of  the  Com- 
mittee have  given  the  matter  sufficient  reflection.  I  therefore  ask  them  now,  before 
entering  the  plenary  Conference,  to  take  a  decision — of  course  of  a  provisional  nature — 
on  this  Draft  Additional  Protocol. 

The  Draft  Additional  Protocol  was  adopted  by  16  iotes  to  1,  with  7  distentions  (2). 


As  the  Conference  is  now  about  to  deliberate  on  the  Additional  Protocol,  I  pro- 
pose that  M.  Lely  should  become  a  kind  of  rapporteur  to  the  plenary  Conference,  in 
order  to  bring  to  its  notice  the  document  which  he  has  read  to  us.  The  purport  of 
our  agreement  will  thus  be  placed  in  a  still  clearer  light.     1  am  happy  to  be  able  to 


(1)  See  p.  363. 

(2)  The  Committee  then  proceeded  to  adopt  the  Report  on  the  Declaration  on  tht-  !;ight  to  a 
Flag  of  States  having  no  Sea-coast  (see  p.  383). 
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state  that  thi'  labours  of  lh(^  Committee  on  Navigable  Waterways  and  Ports  are  at 
last  terminated.  I  am  convinced  that  optimism  is  a  great  power.  Yon  will  remember 
that  when  I  read  my  statement  to  the  me(<line;  on  March  22"'',  a  certain  ])essimism  was 
manifested  by  some  of  our  colleagues.  \  month  has  now  passed,  with  long  and  labo- 
rious— sometimes  even  painful — days  and  nights.  1  know  that  certain  delegations 
even  began  to  despair  of  the  work  which  we  were  accomplishing,  and  which  I  may 
say  is  destined  to  be  historic.  For  my  own  part,  I  preserved  my  o])timism  throughout 
this  wave  of  pessimism,  because  I  had  an  unshakable  faith  in  the  wisdom  of  the  forty 
and  more  nations  here  assembled.  Great  therefore  is  my  joy  in  realising  that  we 
may  now  appear  with  our  heads  high  before  the  ])lenary  Conference,  which  1  am 
convinced  will  ratify  our  work,  and  we  shall  thus  have  justified  the  confidence  which 
the  League  of  Nations  placed  in  us.  The  work  at  Barcelona  will  not  have  been  in 
vain,  and  we  may  ofTer  each  other  mutual  congratulations. 

Once  more,  gentlemen,  I  wish  to  thank  you  all  from  the  bottom  of  my  heart  for 
the  goodwill  and  the  great  tolerance  with  which  you  have  helped  me  in  my  toilsome 
and  difficult  task,  which  is  today  so  happily  completed. 

M.  LASSALA  (Spain;  speaking  in  French).  —  1  think  that  1  am  voicing  the  senti- 
ments of  all  the  delegations,  and  particularly  of  the  Spanish  Delegation,  in  expressing 
to  the  Chairman  our  gratitude  for  the  able  and  impartial  manner  in  which  he  has 
directed  our  labours.  It  is  thanks  to  him  that  we  have  been  able  to  complete  this, 
the  most  delicate  and  difficult  task  of  our  Conference — the  Convention  on  Navigable 
Waterways. 

The  meeting  rose  at  6.15  p.m. 
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REI'IUIT  OF  COMMITTEE  ON  NAVIGABLE  WATERWAYS  —  ADOPTION  Or  AliTICLES  1  TO  3  AND  5  TO  7 


The  meeting  opened  with  M.  Hanotaux,  President,  in  the  Chair  (1). 


REPORT  OF  COMMITTEE  ON  NAVIGABLE  WATERWAYS 

The  PRESIDENT  (speaking  in  French).  —  After  the  great  efforts  which  the  Com- 
mittee on  Navigable  Waterways  has  made,  I  beg  the  Conference  to  take  into  consid- 
eration all  the  work  that  has  already  been  done  and  to  make  the  discussions  here  in 
Plenary  Session  as  short  as  possible,  in  order  that  we  may  as  soon  as  possible  achieve 
the  result  which  we  all  desire.  I  should  also  prefer  such  speeches  as  are  necessary 
to  be  made  by  heads  of  delegations.  We  shall  thus  more  quickly  be  able  to  crown 
the  efforts  of  the  Committee,  of  its  Chairman,  who  has  given  himself  heart  and  soul  to 
the  work  entrusted  to  him,  and  of  the  Rapporteur,  who  will  submit  to  you  the  results 
of  the  prodigious  labours  which  have  been  accomplished.  W^e  desire  to  express  our 
thanks  alike  to  the  President,  to  the  Rapporteur  and  to  the  Committee. 

M.  MONTARROYOS  (Brazil),  Rapporteur;  speaking  in  French).  —  Gentlemen, 
I  must  apologise  for  having  kept  you  waiting  and  for  not  being  able,  at  this  moment, 
to  submit  a  more  carefully  prepared  Report. 

The  Committee  appointed  by  the  General  Conference  on  Communications  and 
Transit  to  prepare  a  Draft  Convention  on  the  International  Regime  of  Navigable 
Waterways  met  at  Barcelona  on  March  30th,  in  the  Palace  of  the  Mancomunidad 
of  Catalonia.  When  this  Committee  was  given  its  instructions,  it  was  also  supplied 
with  a  programme  of  work  drawn  up  in  advance.  It  was  to  follow  the  general  course 
marked  out  for  it  by  tiie  Draft  contained  in  the  Green  Book,  but  at  the  same  time  it 
was  to  be  guided  by  the  ideas  which  had  been  expressed  by  the  various  delegations 
during  the  debates  which  took  place  in  the  plenary  session  of  the  Conference  on  March 
23rd  and  24th.  The  Committee  has  consistently  adhered  to  this  dual  programme,  and 
its  labours  have  produced  a  result  which  I  think  we  may  regard  as  satisfactory. 

These  were  the  labours  upon  which  I  had  to  report.  In  order  to  assist  me  in  the 
task  which  it  had  entrusted  to  me,  the  Committee  was  good  enough,  at  my  request, 
to  appoint  as  Assistant- Rapporteur  our  distinguished  colleague,  M.  Deta?uf.  Thanks 
to  the  valuable  assistance  which  he  gave  me,  the  Report  was  rapidly  completed,  in  fact 
almost  as  soon  as  the  debates  in  Committee. 

As  regards  the  method  adopted  in  drawing  up  this  statement,  1  tliouglit  that  the 
best  plan  would  be  to  indicate,  following  the  numerical  sequence  of  the  articles,  the 
most  important  opinions  which  were  expressed  and  the  declarations  or  interpretations 
which  were  put  forward  during  the  debates,  and  which  induced  the  Committee  to  change, 
to  modify,  or  to  define  more  clearly  the  provisions  of  the  Grern  Book.  This  method 
will  also  enable  you  to  appreciate  more  easily  the  lofty  and  conciliatory  spirit  which 


(1)  From  this  mooting  onwards,  the  loxt  usetl  as  the  basis  of  discussion  is  that  of  section  VI  of 
Part  IV  of  lliis  volume  (Te.n  oj  the  Statute  drafted  hi/  the  Drafting  Committee  based  on  the  text  prepared 
by  the  Committee  on  Navigable  Waterways,  and  submitted  to  the  Conference) . 
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inspired  Uie  Committee,  and  wliicii  cJiaractcrises  tlie  Diafl  Convenlion  wliicli  it  now 
siil)mits  to  the  Conference. 

Preamble.  —  The  Preamble,  which  is  an  integral  part  of  the  Convention  and  wliich, 
in  point  of  law,  is  inseparable  from  it,  states  the  problems  of  which  lliis  Convention, 
taken  as  a  whole,  provides  a  solution  adapted  to  the  present  needs  of  the  world.  It 
will  be  seen  at  once  that  the  problem  is  to  apjjly  to  navigable  waterways  a  regime 
which  will  be  most  favourable  for  the  expansion  of  international  activity  and  the 
development  of  good  relations  between  peoples.  The  Preamble,  therefore,  which  is 
based  on  Article  23  of  the  Covenant  of  Versailles,  lays  down  as  the  key-note  of  the 
Draft  Convention  the  principle  of  freedom  of  communication  on  navigable  water- 
ways. 

The  wording  of  the  Preamble  proposed  by  the  Committee  differs  from  that  of  the 
Green  Book  in  two  essential  points,  as  follows  : — 

1.  You  will  observe,  in  the  first  place,  that  the  present  text  omits  the  second  j)ara- 
graph  of  the  original  text.  Let  me  say  at  once  that  this  omission  in  no  way  implies 
a  step  backward  in  the  path  of  freedom;  the  paragraph  which  has  been  omitted, 
and  which  only  expressed  a  recommendation  to  extend  the  scope  of  the  principle  of 
freedom  of  communications,  is  replaced  by  a  protocol  forming  an  annex  to  tiie  Conven- 
tion; as  a  result  of  this  the  object  of  the  recommendation  may  be  transformed  at  once 
into  a  practical  reality  for  the  nations  which  are  in  favour  of  it. 

This  Protocol  is,  moreover,  the  affirmation  of  a  principle.  Adherence  to  it  is  volun- 
tary; it  thus  aims  at  reconciling  aspirations  for  progress  with  considerations  of  prudence. 
This  is  a  wise  method  of  preventing  progress  from  deviating  from  the  true  path,  and 
at  the  same  time  preventing  prudence  from  exercising  too  much  restraint  upon  pro- 
gress. Moreover,  the  Protocol  serves  another  purpose, ^ — that  of  showing,  in  its  full 
amplitude,  the  nature  of  the  problem  confronting  us.  In  other  words,  it  shows  us 
that  we  shall  not  have  arrived  at  the  goal  of  our  endeavours  until  all  navigable  water- 
ways are  open  to  the  flags  of  all  nations.  It  was  this  that  the  Brazilian  Delegation 
pointed  out  when  it  defined  the  basis  of  the  principle  of  freedom  of  navigation.  Accord- 
ing to  the  Brazilian  view,  which,  in  this  domain,  is  opposed  to  the  idea  of  servitude, 
freedom  of  navigation  on  rivers  is  merely  a  result  of  the  fact  that  every  navigable  river 
must  be  regarded  as  the  natural  prolongation  of  the  free  ocean  liighway.  It  is  under- 
stood that  such  an  idea  does  not  exclude  the  maintenance  of  the  prerogatives  of  national 
sovereignty  over  such  rivers;  this  sovereignty  continues  to  be  exercised  in  the  same 
way  as  over  all  territorial  waters.  This  short  survey  of  the  ideas  set  forth  by  the 
Brazilian  representative  in  his  speech  at  the  plenary  session  of  March  23rd  (1)  will 
suffice  to  show  the  significance  of  the  Protocol  which  the  Committee  proposes  to  add 
as  an  annex  to  the  Draft  Convention. 

2.  The  other  difference  between  the  old  and  the  new  texts  of  the  Preamble  is  due 
to  the  substitution  in  the  first  paragraph  of  the  words  ivatenvcujs  defined  as  of  interna- 
tional concern  for  the  words  waterways  defined  as  international.  This  amendment 
was  adopted  as  a  result  of  a  proposal  by  the  Brazilian  Delegation, — the  only  amend- 
ment, incidentally,  which  it  proposed  during  the  debates  (2).  It  was  only  a 
question  of  reverting  to  the  wording  which  the  Grcn  Book  Commission  had  em- 
ployed in  its  original  text,  with  the  object  of  bringing  out  the  fact  that  a  recog- 
nition of  the  international  importance  of  a  waterway  in  no  way  implies  the  interna- 
tionalisation  of  its  administration,  but  simply — in  the  absence  of  any  special  provision 
for  a  particular  waterway — the  recognition  of  definite  international  obligations  with 
regard  to  its  use.  The  Brazilian  Delegation  adliered  to  this  point  of  view,  supporting 
it  by  a  number  of  other  arguments  which  it  considered  decisive,  and,  finally,  submit t 
ted  the  amendment. 

Beginning  with  the  Preamble,  this  amendment  lays  down  the  two  basic  conditions 
for  the  equitable  application  of  the  principle  of  freedom  of  communications  on 
waterways, — namely,  to  guarantee,  in  all  circumstances,  both  freedom  of  international 
navigation,  and  also  the  free  expression  of  national  sovereignty.     It  is  understood  that 


(1)  See  p.  25. 

(2)  See  footnoto  p.  58. 
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tho  formula  freedom  of  navigalloii,  as  used  lien-,  includes  all  the  natural  and  indispen- 
sable factors  of  that  freedom,  sueh  as  equality  of  treatment  for  different  flags,  and 
continuity  of  transport. 

As  regards  the  expression  sovereignty,  everyone  knows  how  it  is  interpreted  in 
practice;  it  is  sufTicient  for  us  to  note,  among  its  various  attributes,  the  rights  of  juris- 
diction and  police  which  are  exercised  by  a  State  over  its  rivers.  Unless  wc  can  recon- 
cile these  two  conditions, — freedom  of  international  navigation  and  respect  for  national 
sovereignty, —  it  will  be  impossible  to  reach  an  agreement  between  the  nations  to  insti- 
tute the  regime  which  wc  have  in  view,  and  which  is  required  to  meet  their  own 
needs  on  navigable  waterways.  If  we  had  called  these  waterways  international,  whereas 
they  do  not  lose  their  national  character  as  a  result  of  their  being  open  to  all  flags, 
we  should  have  appeared  to  neglect  the  rights  of  sovereignty  of  the  State  over  the 
integral  parts  of  its  territory  which  these  rivers  represent.  That  would  have  been 
a  cause  of  serious  misunderstanding.  Wc  therefore  chose  the  more  correct  title  of 
waterways  of  international  concern,  in  place  of  the  ambiguous  appellation  international 
waterways. 

The  care  thus  taken  in  regard  to  form  serves  all  the  more  to  overcome  a  difficulty 
of  principle,  because  throughout  the  text  of  the  Draft  Convention,  in  every  article, 
account  has  to  be  taken  of  the  respective  interests  sometimes  in  conflict  of  freedom 
of  navigation  and  the  sovereignty  of  the  State.  At  every  step  these  interests  have 
to  be  reconciled,  and  this  is  never  impossible  so  long  as  we  do  not  allow  ourselves 
to  be  governed  by  ideas  which  arc  too  absolute.  Hence  the  vital  importance  of 
eliminating  from  the  text  of  the  Draft  whatever  is  not  inspired  by  a  spirit  of  concil- 
iation. It  was  with  these  considerations  in  view  that  the  Brazilian  Delegation  sub- 
mitted its  amendment,  and  it  was  unanimously  accepted.  Such  is  the  true  significa- 
tion of  the  Preamble  as  finally  adopted  for  the  Draft  Convention. 

We  must  here  point  out  tiiat  the  expression  authority  whenever  it  follows  the  word 
sovereignty  applies,  as  was  laid  down  in  the  Green  Book  (1),  to  every  case  {suze- 
rainty, protectorate,  mandate,  etc.)  where  the  State  responsible  for  the  carrying  out  of  the 
Convention  does  not  possess  sovereignty  over  the  territory  across  which  the  transit  takes 
place.  It  has  been  found  impossible  to  determine  in  advance,  in  every  case,  upon 
which  of  the  signatory  States  the  responsibility  will  devolve;  any  difficulties  that  may  arise 
can  be  solved  individually.  The  State  responsible  for  a  measure  is  the  State  which  actually 
possesses  the  means  either  to  bring  about  or  to  prevent  its  application.  Where,  for  example, 
sovereignty  and  authority  are  apportioned  between  different  States,  as  a  result  of  "settle- 
ments", which  would  imply  such  a  division  of  authority,  it  would  be  for  the  States  con- 
cerned to  agree  amom;  themselves  as  to  the  application  of  the  present  Convention. 

Article  1.  —  Definition.  —  The  definition  of  navigable  waterways  of  international 
concern  was  found  most  difficult  to  determine.  All  the  argument  which  had  taken 
place  when  the  Green  Book  was  being  drawn  up  was  re-opened  during  the  sittings 
of  the  Committee.  The  problem  was  to  find  a  formula  to  include  all  waterways  which, 
in  spite  of  their  differing  characteristics,  have  this  much  in  common,  that  they  are  of 
international  concern.  Here  we  were  confronted  with  two  alternative  proposals — the 
same,  it  may  be  said,  which  had  divided  the  Commission  of  Enquiry — a  proposal  for  a 
general  definition,  in  the  true  sense  of  the  word,  and  a  proposal  for  enumeration.  The 
first  method  consisted  in  finding  a  comprehensive  formula  which  would  express  all  the 
common  features  and  characteristics  of  a  waterway  of  international  concern.  The 
second  method  was  put  forward  in  two  forms, — ^the  first,  that  of  draN\ingup  a  list  of  water- 
ways to  which  the  international  regime  could  be  applied;  the  second,  that  of  grouping 
these  waterways  in  a  limited  number  of  categories.  The  latter  method  was  advocated 
by  M.  Alvarez,  the  Chilian  Delegate,  and  was  supported  by  the  Chinese  Delegation. 
It  recommended  a  classification  in  three  groups,  which  were  to  consist  firstly,  of 
waterways  of  general  concern,  namely  those  under  international  Commissions;  secon- 
dly, of  waterways  of  less  general  concern  and  only  subject  to  the  sovereignty  of  the  ripa- 
rian Slates;  and,  finally,  of  waterways  of  individual  concern.  Both  the  systems  based 
upon  these  two  main  points  of  view  possess  advantages  and  disadvantages,  and  it 


(1)  See  Verbatim  Records  and  Texts  relating  to  the  Convention  on  Freedom  of  Transit,  p.  286. 
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would  !)('  irn possible,  a  priori,  to  strike  a  balance  between  them  with  a  view  to  select- 
ing one  of  llicm.  If  we  adopted  the  method  of  a  general  definition,  we  might  work 
out,  on  this  basis,  certain  general  principles,  bnt  these  might  be  found  in  practice  not 
to  1)0  applicable  to  all  waterways  of  international  concern.  On  the  other  hand,  if  wf: 
adopted  the  system  of  enumeration,  we  should  have  such  a  miiltiplicity  of  individual 
cases  that  it  would  be  difficult  to  draw  up  general  clauses,  as  is  desirable  in  a  Conven- 
tion of  the  kind  we  are  considering.  These  considerations  perplexed  our  minds  and 
threatened  to  render  our  differences  more  acute. 

The  Committee  then  decided  to  appoint  a  Sub-Committee  in  order  to  find  the  best 
solution,  taking  into  account  the  discussions  which  had  taken  place  in  Committee. 
The  Sub-Committee  worked,  from  the  outset,  from  the  point  of  view  of  what  was  prac- 
ticable, and  proceeded  by  the  methods  best  calculated  to  lead  to  a  satisfactory 
result.  On  the  one  hand,  working  by  the  method  of  elimination,  it  endeavoured  to 
determine  the  diflerences  between  navigable  waterways  arising  from  the  application 
of  certain  provisions  which  the  articles  under  consideration  must  inevitably  contain. 
On  the  other  hand,  it  endeavoured  to  deduce  from  the  actual  circumstances 
technical  factors  which  should  be  both  exact  and  comprehensive  enough  to  enable 
a  definition  to  be  formed.  The  Sub-Committee  thus  adopted  the  method  which  was 
most  likely  to  lead  to  a  result.  As  a  result  of  discussion,  it  decided  to  favour  a  general 
definition,  instituting,  however,  a  special  category  of  navigable  waterways  which 
would  be  subject  to  a  particular  regime.  The  definition  adopted  by  the  Sub-Committee 
is  based,  then,  on  conditions  of  a  technical  order  which  characterise  those  navigable 
waterways  which  are  suitable  for  economic  exploitation  in  international  interests. 
We  thus  see  that  the  divergence  between  the  two  views  became  became  less  marked, 
although  that  in  favour  of  definition  was  accepted  in  its  entirety,  whilst  that  in  favour 
of  enumeration  underwent  a  complete  change,  the  enumeration  being  reduced  to  two 
single  categories,  as  is  shown  in  Article  la. 

On  this  subject  it  now  only  remains  for  us  to  explain  the  sense  of  the  phrase  to  and 
from  the  sea  contained  in  the  first  paragraph.  This  means  that  the  navigable  water- 
way is,  or  may  be,  used  for  the  transport  of  passengers  and  goods  not  only  to  the  sea 
from  the  point  furthest  from  the  sea  attained  by  navigation,  but  also  in  the  opposite 
direction. 

Article  1. — Sub-heading  a.  —  Details  were  requested,  in  particular  by  the  Portuguese 
Delegation,  on  the  subject  of  the  word  transhipment,  which  appears  in  Sub-heading  a 
of  Article  1.  It  was  determined  that  this  word  referred  to  the  passage  of  goods  from 
one  ship  to  another  direct,  without  it  being  necessary  to  leave  the  waterway  in  order  to 
carry  out  the  operation.  It  is  clear  that  this  definition  does  not  include  transhipment 
which  might  be  necessary  where  there  are  rapids  or  any  other  obstacles,  the  words  lourse, 
.  naturaUij  navigable  being  amply  sufficient  to  prevent  any  mistakes  on  this  point. 

Sub-heading  b.  —  The  Committee,  by  introducing  the  words  by  reason  of  its  natu- 
ral conditions  in  Sub-heading  b,  had  no  intention  of  reversing  the  principle  of  the  Green 
Book,  expressed  by  the  words  naturally  navigable.  It  only  intended  to  define  them  in 
such  a  way  that  in  no  case  could  rivers  which  are  only  rendered  navigable  by  genuine 
improvements  he  considered  as  included  in  this  definition.  For  if  the  theory  is 
allowed  that  a  river  common  to  several  countries,  and  rendered  navigable  by  costly 
improvements,  becomes  international  on  this  account  alone,  the  result  would  be  to  dis- 
courage the  participating  States  from  undertaking  such  improvements,  and  this 
would  be  directly  opposed  to  the  general  interest. 

Sub-heading  c.  —  With  regard  to  Sub-heading  c,  the  Japanese  Delegate  proposed 
an  amendment  which  would  have  the  result  of  making  all  the  tributaries  of  an  inter- 
national river  come  under  the  international  regime.  The  Austrian  Delegation  suppor- 
ted this  proposal.  After  having  obtained  a  favourable  vote  at  a  sitting  of  the  Sub- 
(bramiltee,  the  Japanese  Delegate  decided  to  withdraw  it.  The  Committee  solved 
the  question  by  adopting  as  an  Annex  a  Protocol  on  Free  Navigation. 

On  the  other  hand,  the  Serb-Croat-Slovene  Delegation  supported  the  view  that  the 
tributaries  of  navigable  waterways  of  international  concern,  as  also  non-lateral  canals. 
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should     1)0    Lroalcd    in    accordance    with    i\u'.    fimdaiiii'iiLal    piiiiciph!    contained    in 
Article  331  of  the  Treaty  of  Versailles. 

The  Persian  Delegate  supported  the  Japanese  amendment  to  Article  1,  the  object 
of  which,  as  I  have  said,  was  to  assimilate  naturally  navigable  tributaries  to  interna- 
tional waterways.  In  this  connection  the  Persian  Representative  cited  the  case  of 
the  Shatt-el-Arab,  which  is  formed  by  the  Tigris  and  Euphrates.  Persia  is  a  riparian 
State  of  the  Shatt-el-Arab  from  the  Persian  Gulf  as  far  as  Mohammareh.  The  waterway 
is  suitable  for  deep  draught  vessels,  and  bears  the  same  name  as  far  as  its  junction  with 
the  Tigris  and  Euphrates,  of  which  its  course  above  the  Persian  frontier  is  formed.  Nei- 
ther the  Tigris  nor  the  Euphrates  is  its  main  stream,  nor  is  either' a  tributary  of  the 
other.  On  the  other  hand,  the  Tigris  and  the  Shatt-el-Arab  together  form  one  single 
waterway,  which  answers  to  the  description  of  a  river  of  international  concern. 

Sab-heading  d.  —  Sub-heading  d  states  tiiat  lalcral  canals  svhkli  have  been  con- 
structed in  order  to  remedy  dejects  of  a  waterway  included  in  the  above  definition,  are  assi- 
milated thereto.  —  The  Italian  Delegation  points  out  that  the  following  should  not  be 
considered  as  parts  of  a  navigable  waterway  of  international  concern  :  Canals 
constructed  with  the  object  of  linking  the  downstream  portion  of  a  navigable  water 
way  (in  conformity  with  Article  1)  with  the  upstream  portion  of  the  same  waterway, 
which  may  also  be  naturally  navigable  (again  as  above)  but  separated  from  the  down- 
stream portion  by  a  portion  which  is  not  navigable.  On  this  point,  we  request  you  to 
insert  the  following  communication  from  Professor  Carlo  Valentini,  of  the  Italian  Dele- 
gation : 

The  most  important  hydro-technical  factors  in  solving  problems  concerning  the  possible 
navigability  of  a  stream  are  the  volume  of  water  and  the  gradient.  If  the  volume  of  water 
at  low  water  is  small,  and  if  the  gradient  exceeds  a  certain  limit  for  a  long  distance,  there 
is  no  longer  any  economic  profit  in  improving  the  river  either  by  regularising  or  by  canalising 
it;  owing  to  the  cost  of  the  work,  it  is  preferable,  instead  of  improving  the  river,  to 
estabhsh  a  navigable  canal  entirely  independent  id'  the  river.  In  these  circumstances,  it 
is  clear  that  canals  such  as  this  cannot  be  included  amongst  lateral  canals.  They  constitute 
an  artificial  navigable  waterway,  over  which  the  natural  conditions  of  the  disused  river 
e.'cercise  no  influence. 

The  lateral  canals  referred  to  in  Article  i,  paragraph  1,  sub-heading  d,  are,  therefore, 
only  those  canals  laid  dtiwn  beside  the  bed  of  the  stream  in  order  to  remedy  an  iniperfectif  n 
in  the  river, — for  example,  rapids,  junction  with  a  tributary,  or  some  other  obstacle  which 
prevents  navigation  for  a  limited  distance,  but  which  is  insignificant  enough  for  it  to  be 
advantageous  to  utilise  the  bed  of  the  river  for  navigation. 

Certain  objections  with  regard  to  sub-headings  b  and  c  of  this  article  were  raised 
by  the  Swiss  Delegation. 

An  examination  of  Article  1  as  a  whole  will  show  that  it  is  essentially  an  adaptation 
of  the  fundamental  ideas  contained  in  the  Green  Book.  For  this  reason  it  would  be 
advisable  that,  in  accordance  with  the  Committee's  recommendation,  the  Green  Book 
Draft  (1)  should  be  added  to  this  Report. 

The  first  paragraph,  then,  defines  navigable  waterways  of  international  concern. 

The  second  paragraph,  like  that  in  the  Green  Book,  provides  an  opportunity  of 
adding  to  the  first  waterways  all  other  natural  or  artificial  waterways  recognised  as 
being  of  international  concern,  either  by  a  unilateral  act  or  by  Convention. 

Article  1  a).  —  After  long  discussion,  the  Committee  considered  it  desirable  to 
draw  up  a  new  article,  Article  1  a),  to  define  the  special  category  of  navigable  waterways 
of  international  concern,  to  which  reference  was  made  in  connection  with  Article  1. 

During  the  discussion  on  this  Article  1  a),  the  Lithuanian  Delegate  made  a  declara- 
tion on  the  subject  of  the  Niemen,  in  which  he  was  supported  by  the  Polish  Delegate. 

This  declaration  reads  as  follows  : — 

According  to  Article  1  a)  of  the  Draft  Convention  submitted  by  the  Sub-Committee, 
the  following  form  a  special  category  of  navigable  waterways  of  international  concern  in 
respect  of  the  application  of  Article  4  and  Article  9  of  the  present  Convention  : — 

a)  Navigable  waterways  for  which  there  are  international  Commissions  upon  which  non- 
riparian  States  are  represented. 


(1)  See  p.  419. 
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The  river  with  which  Lithuania  is  chiefly  concerned  is  the  Nicmen.  In  Article  331  of 
lli('  Treaty  of  I'cace  of  Versailles  th^  river  is  declared  to  be  international  from  Grodno;  but 
it  is  only  fair  to  jjoint  out  that  the  Niemen,  in  the  whole  rif  its  navigable  part — that  is  to 
say  from  Grodno  to  the  sea-  crosses  Lithuanian  territory,  where  it  is  considered  as  a  national 
river,  and  that  it  only  forms  a  frontier  between  two  States  in  its  lower  reaches  over  a  distance 
of  112  kilometres. 

(in  the  occasion  of  a  speech  by  one  of  the  Swiss  Delegates,  the  Conference  laid  down,  in 
Article  2  of  the  Convention  on  Freedom  of  Transit,  that  theTreatyof  Versailles  was  only  bind- 
ing upon  signatory  or  beneficiary  States.  As  Lithuania  was  not  a  signatory  of  the  Treaty 
of  Versailles,  and  did  not  give  her  assent  to  the  internationalisation  of  the  river  Niemen,  she 
cannot  consider  herself  bound  by  any  but  the  provisions  of  the  present  Convention,  in  which 
she  has  been  invited  to  take  part.  Moreover,  the  international  Commission  for  the  Niemen 
has  not  been  formed. 

The  Lithuanian  Government  therefore  considers  that  it  is  in  perfect  conformity  with 
the  provisions  of  the  jiresent  Convention  if,  when  carrying  out  this  Convention,  it  considers 
the  Niemen  as  belonging  to  the  category  of  waterways  referred  to  in  Article  1  and  not  in 
Article  1  a)  of  the  Convention. 

The  Serb-Croat-Slovene  Delegation  asked  for  the  omission  of  Article  1  a)  as  being 
undesirable  and  unnecessary,  and  pointed  out,  on  the  one  hand,  that  the  second  sub- 
heading b),  could  be  added  to  the  end  of  Article  1, — which  would  render  the  drawing 
u]i  of  a  special  article  superfluous — and  on  the  other  hand,  that  the  first  sub-heading  (a) 
involved  a  certain  element  of  danger,  as  it  appeared  to  advocate  the  upholding  of 
treaties;  this  would  be  unsatisfactory  for  a  general  Convention,  more  particularly  as, 
in  wiew  of  the  fact  that  the  definition  in  Article  1  covers  all  cases,  it  is  superfluous. 

As  a  measure  of  conciliation,  the  Serb-Croat-Slovene  Delegate  withdrew  his  pro- 
posal, and  after  some  discussion  Article  1  a)  was  adopted. 

Article  2.  —  Free  exercise  of  navigation.  —  This  article  was  adopted  without  modi- 
fication. 

Article  3.  —  Eqiialiti/  oi  treatment.  —  Article  3  excludes  most-favoured-nation 
treatment;  whereas  Article  15,  which  supplements  Article  3,  lays  down  that  no  non- 
Contracting  State  may  receive  more  favourable  treatment  than  each  of  the  Contrac- 
ting States  (1). 


(1)  The  text  of  the  title  of  Article  3  is  the  result  of  tlie  following  discussion,  which  took  place 
at  the  seventeenth  meeting  of  the  Waterways  Committee,  during  the  reading  of  the  Draft  I^eport  of 
M.  Montarroyos. 

"M.  MONTARROYOS  (Brazil,  Rapporteur;  speaking  in  French)  : 

"Article  3.  Equalitii  of  Treatment.  —  It  has  been  pointed  out  that  no  difference  in  treatment 
may  be  made  either  on  account  of  the  point  of  departure  or  destination  of  goods,  or  of  the  direction 
of  the  traffic.  The  Committee  considered  that  this  addition  rendered  the  idea  clearer,  whilst  at  the 
same  time  not  interfering  in  any  way  with  the  commercial  regime  of  the  countries  concerned.  It 
became  evident  from  tlie  discussion  that  the  words  in  the  practice  oj  such  iiafigalion  mean  that  the 
customs  or  commercial  regime  of  the  countries  concerned  cannot  enter  into  the  question  here,  but 
only  the  conditions  of  navigation,  such  as  orders  to  pass  through  locks,  permission  to  moor,  tolls  and 
any  customary  dues,  and  so  on. 

"M.  FERNANDEZ  Y  MEDINA  (Uruguay;  speaking  in  French),  —  Are  we  to  understand  from 
this  that  more  favourable  treatment  is  after  all  possible? 

"M.  MONTARROYOS  (Brazil,  Rapporteur;  speaking  in  French).  —  Most-favoured-nation 
treatment  is  not  laid  down  in  this  article. 

"  M.  BARRAIL  (France;  speaking  in  French),  —  The  words  tnay  not  be  treated  )nore  javourahly 
were  introduced  here  in  order  to  justify  the  actual  title  of  the  srWcie,  —  Equalitij  of  treatment. 

"M.  FERNANDEZ  Y  MEIJINA  (Uruguay;  speaking  in  French).  -  Why  should  we  .speak  of  a 
clause  which  is  not  imludcd  in  the  Convention? 

"M.  BAHH.ML  (France;  speaking  in  French).  —  I  think  that,  speaking  generally,  and  not  only 
of  navigable  waterways  but  of  all  other  routes,  the  must-favoured-nation  clause  lias  for  some  time 
past  been  in  a  very  bad  way, 

"M.  HOSTIE  (speaking  in  French),  —  It  may  be  mentioned  that  the  most-favoured-nation  was 
not  referred  to  because  that  was  considered  superfluous. 

"M.  FERNANDEZ  Y  MEDINA  (Uruguay;  speaking  in  French).  -  It  would  be  better  not  to 
speak  of  it  because,  if  we  do,  we  may  give  rise  to  the  belief  that  it  is  possible  to  obtain  different 
treatment  by  means  of  treaties.     It  is  as  if  we  were  to  say:— Vessels  of  war  are  not  included  in  the 
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Moreover,  the  provision  regarding  the  flags  of  land-loeked  States  has  been  retained, 
(although  it  duplicates  liie  text  of  tiie  Draft  Convention  on  llie  Right  to  a Flagof  States 
having  no  sea-coasl  (Annex  .'!  a  of  the  GrcciL  Jh)(ik)\  I])  in  order  lo  assun'  for  the  States 
concerned  tin?  bcuelil  of  this  provision  on  navigable  waterways  of  international  concern, 
should  it  not  be  possible,  for  any  reason,  to  adojit  the  more  general  Convent  ion  laid  down 
in  Annex  3  a.  Should  this  Convention  be  adopted,  the  stipulation  regarding  the 
flags  of  land-locked  Slates  may,  without  difficulty,  be  omitted  in  the  Convention  on 
Navigable  Waterways. 

Article  't. — This  article  gave  rise  to  long  discussions  for  several  days;  after  various 
alternatives  ha  been  proposed,  an  agretsment  was  arrived  at  between  the  advocates  of 
the  opposing  theories. 

The  text  adopted  is  thus  a  compromise.  It  was  with  regard  to  this  article,  of  which 
tile  Green  Book  already  offers  us  a  suggestive  statement,  that  the  discussion  was  resum- 
ed on  the  subject  of  the  application  of  the  Convention  to  local  transport. 


(lonvontion.     That  might  give  rise  to  the  belief  that  \vc  do  not  exeliid(i  the  possil)ihty  of  admitting 
tliem  in  some  regime. 

"  M.  von  POCHHAMMER  (Germany;  speaking  in  French).  —  It  was  M.  Haas  who  pointed  out 
that  mostfavoured-nation  treatment  had  to  bo  provided  for  because  Article  15  of  the  Green  Book 
bars  treatment  of  this  kind. 

"M.  Robert  HAAS  (Secretary-General  of  the  Conference;  speaking  in  French).  -  An  regards 
the  substance  of  tlie  question,  the  meaning  of  the  Convention  is  not  in  doubt,  and  the  changes  them- 
selves that  have  been  made  in  Article  15  as  the  result  of  varioas  comments  — one  of  which  was  offered 
by  M.  Seeliger— malvc  tlie  ciuestion  perfectly  clear. 

"  M.  MONTARROYOS  (Brazil;  speaking  in  French).  —  This  article  does  not  provide  most- 
favoured-nation treatment,  but  only  equality  of  treatment;  Article  11  already  provides  that  a  non- 
contracting  State  may  never  receive  more  favourable  treatment  than  any  Contracting  State. 

"M.  Robert  HAAS  (Secretary-General  of  the  Conference;  speaking  in  French).  —  1  fully  under- 
stand M.  Medina's  objection.  Perhaps  it  would  be  better  to  say  the  Convention  in  no  way  provides 
for  a  most-favoured-nation  regime.     On  the  contrary  it  provides... 

"M.FERNANDEZ  Y  MEDINA  (Uruguay;  speaking  in  French).  —  Why  should  we  not  simply 
say  the  Convention  excludes  most-favoured-nation  treatment? 

'•  M.  BARRAIL  (France;  speaking  in  French).  —  That  is  what  Article  15  says. 

"  M.  Robert  HAAS  (Secretary-General  of  the  Conference;  speaking  in  French).  —  We  might 
put  the  Convention  does  not  provide  most-favoured-nation  treatment. 

"  M.  BARRAIL  (France;  speaking  in  French).  —  Article  15  says  :  Each  of  the  Contracting  States 
undertakes  not  to  grant  either  by  agreement  or  in  any  other  way...  Perhaps  that  might  satisfy  M.  Fer- 
nandez y  Medina  ? 

"M.  FERNANDEZ  Y  MEDINA  (Uruguay ;  speaking  in  French).  -  Wiy  should  we  provide  for 
something  which  should  not  exist  ? 

"M.  BARRAIL  (France;  speaking  in  French).  —  We  might  say  most-favoured-nation  treatment 
had  not  to  be  provided  for  in  this  article,  as  Article  15  already  lays  down  that  no  State... 

"M.  FERNANDEZ  Y  MEDINA  (Uruguay;  speaking  in  French).  -  The  whole  Convention 
excludes  the  possibility  of  any  kind  of  preferential  treatment. 

"M.  MONTARROYOS  (Brazil,  Rapporteur;  speaking  in  French).  -  Will  you  accept  the  follow- 
ing wording  :  most-favoured-nation  treatment  is  e.vcluded  from  this  article...? 

"M.  FERNANDEZ  Y  MEDINA  (Uruguay;  speaking  in  French).  -  And  from  the  whole  Con- 
vention. 

"M.  PIERRARD  (Belgium;  speaking  in  French).  —  ^^l^y  do  you  say  is  excluded?  You  have 
not  to  indicate  what  is  excluded  from  the  article.     It  would  be  better  to  say  is  not  referred  to. 

•■  M.  BARRAIL  (France;  speaking  in  French).  —  I  propose  that  these  five  lines  be  omitted.  I 
realise  that  the  Rapporteur  wishes  to  reproduce  the  features  of  the  discussion  in  Committee;  but  if 
we  are  at  variance,  it  would  be  better  to  omit  the  passage. 

"  M.  FERNANDEZ  Y  MEDINA  (Uruguay;  speaking  in  French).  -  The  question  was  raised 
in  Committee,  but  no  statement  was  made  to  the  effect  that  the  Convention  excludes  most-favoured- 
nation  treatment. 

"  M.  B.VRRAIL  (Franre;  speaking  in  French).  —  I  propose  the  following  \\nrdi[ig  : — Article  3 
excludes  mosl-favoured-natiun  treatment :  whereas  Article  15,  which  supplcnwnts  it,  lays  down  that  no 
non-Contracting  State....     This  is  a  simple  statement  of  two  facts,  and  I  think  it  will  satisfy  everybody. 

"M.  MONTARROYOS  (Brazil;  speaking  in  French).  -  Then  I  will  alter  the  Report  and  say 
Article  3  excludes  most-favoured-nation  treatment.  " 

(1)  See  p.  461. 


—     328    — 

All  the  arguiiii'iils  already  iiuliraletl  in  Ihc  Green  Book  were  roprodiici'il  liuiiiig 
the  discussions  which  took  place  during  those  days.  There  is  no  need  to  recall  the 
many  aspects  of  these  debates.  The  various  delegations,  which  at  first  were  divided 
between  the  two  opposite  principles  of  reservation  or  freedom  of  local  transport,  finally 
adopted  the  system — a  compromise — upon  which  this  article  is  based.  The  South 
American  delegations  took  the  opportunity  of  stating  their  view  with  regard  to  local 
transport,  and  urged  in  particular  that  the  reservation  made  by  their  Governments  in 
this  respect  in  no  way  prejudices  the  general  j)rinciple  of  freedom  of  international  navi- 
gation, which  is  the  principal  object  of  the  Draft  Convention.  Local  transport,  which 
only  applies  to  transport  between  the  ports  of  one  and  the  same  State,  may  remain  out- 
side the  scope  of  this  Draft  Convention,  because  such  a  reservation  does  not  prevent 
freedom  of  transport  between  the  ports  of  different  States.  Moreover,  in  this  question, 
we  must  not  forget  the  difference  between  commercial  operations,  properly  so-called, 
and  those  which  concern  navigation.  The  Delegations  of  Poland,  Roumania,  the  Serb- 
Croat-Slovene  State,  and  Czecho-Slovakia  in  particular,  stubbornly  defended  the  reser- 
vation of  local  transport,  and  declared  that  they  refused  to  accept  any  thought  of  the 
maintenance  or  re-establishment  of  pre-war  usages.  In  any  case,  I  am  pleased  to  be 
able  to  state  that  by  considerable  mutual  concessions,  the  delegations  in  both  camps 
finally  agreed  upon  the  text  of  Article  4  as  adopted  by  the  Committee.  The  result 
of  the  voting  at  the  meeting  of  the  Committee  on  April  18th  was  as  follows  : 

The  two  paragraphs  of  section  1  of  this  Article  were  adopted  by  23  votes  to  1,  and 
section  2  by  16  votes  to  nil. 

We  have  now  to  define  some  expressions  used  in  the  article  : 

(1)  The  reservation  made  in  section  1,  paragraph  2,  with  regard  to  the  complete 
freedom  established  by  a  navigation  act,  refers  in  particular  to  the  Mannheim  Navi- 
gation Act;  Articles  332  to  337  of  the  Treaty  of  Versailles  and  the  corresponding 
articles  of  the  other  Treaties  of  Peace  are  not  referred  to  (1); 

(2)  By  system  of  navigable  waterways  is  understood  the  whole  of  a  river  system  and 
its  navigable  tributaries; 

(3)  The  words  local  transport  should  be  understood  in  the  same  way  as  they  are 
defined  in  the  Green  Book  (2), — that  is  to  say  they  : — 

...signify  transport  other  than  imports,  exports  or  traffic  in  transit,  with  or  without  tran- 
shipment !rom  one  vessel  to  another,  with  or  without  unloading  on  to  a  (juay,  with  or  with- 
out warehousing  en  rout".  In  the  latter  case  continuity  of  transport  is  not  considered  to 
ha\e  been  interrupted,  whilst,  on  the  other  hand,  any  intermediate  railway  transport  would 
c  mstitute  such  an  interruption.  For  purposes  of  clearness,  the  following  three  illustrations 
may  be  given  : — 

1.  "Free"  goods  are  transhipped  in  a  port,  then  declared  in  consumption  and, 
finally,  are  reforvvarded  to  another  port  belonging  to  the  same  State;  this  last  stage 
constitutes  local  transport. 

2.  Goods  liable  to  customs  duty  have  been  "cleared"  (dcdouani^es)  in  a  port  but 
not  transhipped.  Their  subsequent  transport  to  another  port  of  the  same  State  does 
not  constitute  local  transport. 

3.  Goods  liable  to  customs  duty  have  been  "cleared"  and  transhipped,  but  are 
covered  by  a  through  bill  of  lading;  their  subsequent  transport  to  the  port  of  destina- 
tion does  not  constitute  local  transport. 


(1)  The  text  of  this  paragraph  is  the  result  ot  the  following  discussion,  which  took  place  at  the 
Seventeenth  Meeting  of  the  Waterways  Committee,  during  the  reading  of  the  Draft  Report  of  the 
Rapporteur,  M.  Montarroyos  ;  — 

"M.  MONTARROYOS  (Brazil,  Rapporteur;  speaking  in  French).  -  Furtlier,  Article  332  of  the 
Treaty  of  Versailles  is  not  referred  to. 

"M.  AVRAMOVITGH  (Serb-Croat-Slovene  State;  speaking  in  French).  -  What  do  these  last 
words  mean  ? 

"  M.  MONTARROYOS  (Brazil,  Rapporteur;  speaking  in  French).  —  I  inserted  them  in  resi)onse 
to  a  requesL  made  in  Committee. 

■  M.  I'EUIRTZE.WO  (Roumania;  speaking  in  French).  —  It  was  I  who  made  the  request,  but 
I  asked  that  it  should  be  indicated  that  the  whole  of  the  terms  of  .Vrticles  332  to  337  of  the  Treaty 
of  Versailles  and  the  corresponding  articles  in  the  other  Treaties  of  Peace  are  not  referred  to. 

"  M.  MOXTARlun'OS  (Brazil,  Rapporteur;  speaking  in  French).  —  I  will  rectify  the  sentence. 
It  now  reads  as  follows  : 

"  ...Articles  33?  to  337  of  the  Treaty  of  Versailles  and  the  corresponding  articles  in  the  other 
Treaties  of  Peace  are  not  referred  to." 

(2)  Sec  p.  428. 
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(4)  111  tlir  |)rcsciil  tloiivciition,  IIk^  Icrni  //«:,'  is  a])|jli('(l  both  to  v<^ssels  used  for  inland 
navigation  and  to  sea-going  vessels,  and  it  is  the  flag  whieh  must  show  the  nationality 
of  the  vessel,  even  if  the  laws  of  the  countries  concerned  do  not  recognise  the  legal 
existence  of  a  flag  for  vessels  employed  in  inland  navigation. 

In  view  of  the  new  text  of  Article  'i,  the  Committee  considered  that  Article  16  should 
he  omitted. 

With  your  permission,  I  will  insert  in  my  Report,  at  whatever  place  may  be  most 
suitable,  the  following  statement,  which  was  made  by  the  Greek  Delegation  : — 

111  addition  to  the  arguments  which  it  lias  put  forward  in  favour  of  maintaining  com- 
plete freedom  of  navigation  on  navigable  waterways  of  an  international  character,  especially 
on  those  in  respect  of  which  a  regime  has  long  been  in  force  by  virtue  of  treaties,  the  Greek 
Delegation  expresses  the  following  views  :  it  points  out  that  the  reservation  of  local  trans- 
port rights  in  favour  of  riparian  States  is  in  flagrant  contradiction  with  the  provisions  of 
Articles  332  to  337  of  the  Treaty  of  Versailles  and  of  the  corresponding  articles  in  the  other 
treaties.  All  these  provisions  were  drawn  up  by  the  actual  authors  of  the  Covenant  of  the 
l;eague  of  Nat  imis,  and  therefore  express  their  conception  of  the  manner  in  which,  according 
to  Article  23  (c),  the  Conference  must  secure  and  maintain  freedom  of  navigation. 

Article  5.  —  Administrative  Measures.  —  In  this  article  textual  changes  only 
have  been  made,  in  particular  with  regard  to  the  substitution  in  the  French  text  of 
the  words  rie  dipassent  pas  les  nicessites  for  the  word  raisonnable,  as  the  meaning  of 
this  latter  word  was  most  ambiguous. 

The  Committee  also  rejected  by  21  votes  to  5  the  principle,  which  was  supported 
by  several  delegations,  of  extending  without  restriction  the  right  of  each  State  to  enact 
the  administrative  measures  laid  down  in  this  article.  It  considered  that  this  right 
could  not  be  extended  beyond  what  is  at  present  the  custom  in  each  State. 

Article  6.  —  Charges  for  Services  rendered.  —  This  article  was  adopted  without 
change,  the  observation  being  made  that  the  same  rules  would  obviously  apply  to 
lateral  canals  assimUated,  under  the  terms  of  Article  1,  to  a  natural  navigable 
waterway  as  to  the  waterway  itself. 

Article  7.  —  This  article,  which  in  the  Draft  bears  the  title  Customs  Formalities, 
is  now  entitled  Transit,  Customs  Formalities.  It  was  pointed  out  that  ito  provisions 
apply  exclusively  to  formalities  which  concern  transit.  It  therefore  appeared  necessary 
to  specify  this  clearly  in  the  title.  Moreover,  it  was  pointed  out  that  the  article 
did  not  refer  only  to  formalities  in  the  usual  sense  of  the  word,  but  also  to  customs 
measures.  The  word  formalities,  which  is  accurate  from  a  strictly  technical  point 
of  view,  was  retained ;  but  the  addition  of  the  word  transit  clearly  indicates  that  the 
article  deals  with  the  whole  of  the  measures  concerning  transit. 

The  beginning  of  the  text  has  likewise  been  slightly  modified  in  order  to  show  the 
general  trend  of  the  article,  and  also  to  bring  out  more  clearly  the  fact  that  vessels  in 
transit  are  not  exempted  from  the  application  of  the  provisions  of  Article  6  concerning 
charges,  nor  from  the  provisions  of  the  Convention  as  a  whole.  This  article,  in  fact, 
deals  with  special  measures  and  charges  which  may  be  imposed,  in  respect  of  transit, 
and  independent  of  those  which  may  be  imposed  in  respect  of  navigation. 

Further,  the  text  has  undergone  certain  other  alterations  of  detail,  as  follows  : 

It  was  found  desirable  to  allow  the  possibility  of  substituting  padlocks  for  customs 
seals,  a  custom  which  is  current  on  certain  waterways;  this  obviously  does  not 
prejudice  freedom  of  communications.  Supervision  by  a  customs  official  does  not,  in  a 
number  of  cases,  ensure  for  the  customs  system  concerned  suflicient  security,  especially 
for  long  voyages,  on  which  it  is  obvious  that  one  customs  officer  cannot  remain 
permanently  on  guard.  The  Committee  therefore  provided  for  the  custody  of  customs 
officers  instead  of  custody  of  a  customs  officer. 

Moreover,  the  Committee  desired  that  the  number  of  these  customs  officers  should 
be  reduced  to  the  strict  minimum  consonant  with  the  needs  of  supervision,  and  clearly 
expressed  this  desire  in  the  last  line  of  the  article,  where,  when  speaking  of  the  board 
and  lodging  of  customs  officers,  it  specified  that  the  latter  must  be  strictly  required 
for  supervision. 
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TIk^  o)nissioii  of  llic  paragrapli  referring  lo  llie  absenei;  of  all  transit  dues  was 
called  for  by  several  delegations.  But  they  withdrew  this  request  on  the  understanding 
that  the  detailed  provisions  of  the  article  should  apply  to  cases  in  which  transit  takes 
place  without  transhipment,  and  that  the  board  and  lodging  of  ousloms  officers  should 
be  charged    to   lh(^   vessel. 

The  exception  laid  down  in  tiio  third  paragraph,  allowing  the  carrying  out  of  cus- 
toms formalities,  refers  in  particular  to  the  carrying  out  of  customs  formalities  on  the 
Mouse  at  Eysden,  on  the  Rhine  at  Lobith,  and  on  the  Drave,  where  this  river  repeat- 
edly crosses  the  frontier  between  Yugo-Slavia  and  Hungary. 

It  has  been  specified  that  where  Article  5  of  the  Transit  Convention  is  in  conflict 
with  Article  7  of  the  Convention  on  Navigable  Waterways,  the  terms  of  the  latter 
article  shall  prevail. 

The  question  also  arose  whether  it  would  not  be  desirable  to  prescribe  on  certain 
rivers  a  series  of  regulations  for  the  purpose  of  avoiding  the  imposition  of  customs 
formalities,  but  the  Committee  pointed  out  that  the  provisions  of  Article  7  and  those 
of  Article  5  allow  such  measures  to  be  taken,  and  that  it  is  therefore  unnecessary  to 
provide  for  them  here.  It  was  pointed  out  that  in  some  vessels  the  affixing  of  seals  or 
padlocks  is  not  possible;  it  is  obvious  that  in  these  cases  the  measures  provided  for 
cannot  be  taken,  and  recourse  may  be  had  cither  to  supervision  by  customs  officers, 
or  to  any  other  measures  of  supervision  strictly  required  to  reduce  to  a  minimum  the 
hindrance   caused  to   the  movement  of  the  vessel  and  the  charges  imposed  upon  it. 

Finally,  the  Committee  decided  not  to  oppose  the  proposal  that  a  declaration  and 
summary  inspection  may  be  enforced  in  order  to  ascertain  the  identity  of  goods  in 
case  of  the  accidental  opening  of  the  seals  or  padlocks,  always  on  the  understanding 
that  such  a  declaration  or  examination  may  not  result  in  delaying  the  journey  of 
the  vessel  more  than  would  be  the  case  if  the  seals  or  padlocks  were  merely  affixed  as 
normally  prescribed.  This  amendment  was  adopted  by  25  votes  to  4,  whilst  29  votes 
were  given  in  favour  of  the  whole  article. 

The  Delegate  of  China  entered  a  reservation  with  regard  to  this  article  (1). 

Article  8.  —  Use  of  Ports.  —  The  Committee  rejected,  by  16  votes  to  9,  the  propo- 
sal that  dues  levied  under  the  customs  regime  in  the  ports  of  international  rivers 
should  be  heavier  than  on  the  other  frontiers  of  the  riparian  States,  as  it  considered 
that  this  principle  was  contrary  to  that  of  freedom  of  navigation  as  laid  down  in  Ar- 
ticle 2;  but,  on  tlic  other  hand,  it  admitted  the  right  of  a  country  to  protect  itself 
against  imfair  competition  on  the  part  of  any  shijjowner  systematically  discriminating 
against  the  nationals  of  the  country;  this  would  be  an  exceptional  eventuality,  but  one 


(1)  During  the  reading  by  M.  Montarroj-os  (Brazil),  of  the  Draft  Report  (Seventeenth  meeting 
of  the  Waterways  Committee)  tliis  point  gave  rise  to  the  following  discussion  :  — 

"  M.  KRBEC  (Czechoslovakia;  speaking  in  French).  —  I  make  all  reservation  as  regards  this 
passage  in  the  Report,  to  which  I  shall  return  in  plenary  Conference. 

"  M.  PIERRARD  (Belgium;  speaking  in  French).  —  I  myself  addressed  a  letter  to  the  Oflicers 
of  the  Conference  on  the  day  after  this  discussion  took  place.  Some  confusion  arose.  I  also  reserve 
the  right  to  speak  again  on  this  part  of  the  Report  in  plenary  Conference. 

"  M.  MONT,\RROYOS  (Brazil;  speaking  in  French).  —  I  should  like  to  point  out  that  I  cannot 
take  entire  responsibility  for  this  passage,  which  was  drafted  by  M.  Detceuf.  Would  it  not  be  possi- 
ble for  the  French  Delegate  to  give  us  some  explanation  on  this  point?  I  was  not  yet  Rapporteur 
when  this  question  was  discussed,  and,  consequently,  I  did  not  follow  the  discussion  in  that  capa- 
city. Although  I  have  full  confidence  in  our  Assistant-Rapporteur,  M.  Detceuf,  it  would  be  better 
for  an  explanation  to  be  given  as  regards  that  part  of  the  work  which  was  not  done  by  me. 

"  M.  B.\RR,\IL  (France;  speaking  in  French).  —  The  amendment  whieh  altered  the  text  of 
this  .\rticle  7  was  put  in  by  the  Netherlands  Delegation,  or  rather  by  the  customs  expert  of  that 
Delegation.  At  the  time  I  was  not  the  chief  French  Delegate,  — I  was  only  assistant  to  M.  Detceuf 
—and  I  was  urged  at  all  costs  to  speak,  because  it  was  a  customs  question,  and  1  therefore  spoke 
in  my  capacity  as  customs  expert.  I  stated  at  the  time  that  1  made  all  reservations,  and  I  pleaded 
objections  because  I  was  afraid  that  the  introduction  of  details  in  customs  affairs  might  lead  to  difh- 
culties  in  other  directions.  Unfortunately,  my  indirect  warning  passed  unheeded.  Only  three 
speakers  followed  nie,  — the  chief  Delegate 'of  the  Netherlands,  who  yielded  his  place  to  his  customs 
expert,  the  French  customs  expert,  and  the  Roumanian  Delegate."  All  three  spoke  in  the  same 
sense;  the  opposite  view  was  not  upheld  by  anyone.  As  a  rule,  when  the  same  view  is  upheld  by 
three  Delegates,  the  faith  of  the  Committec'is  made  manifest;  but  as  a  matter  of  fact  in  all  questions 
the  pros  and  cons  ought  both  to  be  heard.  For  this  reason,  I  reminded  the  Committee  of  certain 
fundamental  objections  which  had  not  yet  come  to  light.     Certain  opinions  might  have  been  expressed 
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wliicli  no  roimli'y  could  J)('  cxpcclcd  to  tolri'aU^  in  its  own  ports.  This  wording  was 
siihmittod  and  upheld  by  the  Uruguayan  Delegate,  and  reached  its  final  form  after 
an  amondmont  by  the  British  Delegation.  In  this  connection,  the  Serb-Croat-Slovene 
Delegation  supported  the  above  view,  and  deelarcnl  that  it  based  its  attitude  on  th(^  prin- 
cipii^  that  a  distinction  should  always  lie  niadi'  between  freedom  of  commerce  and 
freedom  of  navigation. 

Apart  from  this  addition,  only  Lhrec  noteworthy  changes  were  made  in  Article  8. 
One  of  these  specified  that  the  dues  levied  in  the  ports  of  a  navigable  waterway  of 
international  concern  may  not  be  higher  than  those  levied  at  the  other  frontiers  of 
th?  country,  in  accordance  with  the  general  principles  of  its  laws, — that  is  to  say,  the 
nature,  origin  and  destination  of  the  goods  should,  of  course,  be  taken  into  account, 


from  tlir  coniniprcial  point  of  view,  but  if  was  not  for  me  to  do  that.  If  corlain  objections  have  to 
be  raised,  it  is  for  fliose  who  feel  impelleil  to  make;  them  to  consider  whether  they  will  raise  them  in 
tlie  plenary  (lunfereiire,  or  whetlier  it  would  be  l)etter  to  raise  tlicm  now. 

"  The  CHAIKMAN  (speaking  in  Freneii).    -  I  think  this  second  alternative  would  be  better. 

"  M.  MONTARROYOS  (Brazil,  Rapporteur;  speaking  in  French).  —  This  ipiestion  has  already 
been  dealt  with  in  Sub-(!onimittoc;  wo  tried  to  arrive  at  an  understanding  in  order  to  come  before 
the  Committee  witli  a  delinite  opinion.  1  think  on  the  same  grounds  that  it  would  be  desirable  for 
the  Committee  to  arrive  at  an  agri'cment  before  we  boing  the  question  to  tlu^  plenary  Conference.  1 
am  convinced  that  when  M.  Detteuf  drafted  tins  part  of  the  I^eport,  he  lu^ld  strictly  to  the  records, 
because  he  was  not  Assistant-Rapporteur  at  that  lime  eitlier,  and  liad  not  followed  the  discussion 
in  that  capacity.  The  apparent  incompleteness  of  his  Report  in  one  respect  is  certainly  due  to  the 
fact  tliat  tile  opposite  views  liad  not  been  expressed.  It  would  tluis  be  better  for  them  to  be  brought 
forward  now,  in  order  that  tlie  question  should  be  entirely  cleared  up  before  the  Report  is  read  in 
plenary  Conference. 

"  M.  PIERRARD  (Belgium;  speaking  in  French).  —  The  Rapporteur's  statement  is  quite  correct 
1  also  thank  M.  Barrail  for  his  statement,  which  must  have  been  made  at  great  cost  to  his  feelings  as 
a  financial  expert.  It  must  have  cost  him  the  more  because,  as  a  financial  expert— and  as  he  humour- 
ously remarked  one  day  — the  financial  departments  of  the  various  countries  generally  place  more 
hindrances  in  the  way  of  navigation  than  they  help  to  remove. 

"  The  discussion  whiidi  took  place  at  the  meeting  of  April  5th  was  somewhat  confused.  After 
the  statement  of  M.  de  Vries,  the  meeting  remained  silent,  and  the  Chairman  therefore  asked  M.  Bar- 
rail  for  his  opinion.  M.  Barrail  replied  that  if  he  were  speaking  as  a  financial  expert,  he  could  not 
but  support  the  opinion  of  his  colleague  of  the  Netherlands,  as  customs  otTicials  in  the  various  coun- 
tries form  one  great  international  family.  But  he  quite  realised  that  other  points  of  view  could 
also  be  defended,  particularly  that  of  freedom  of  navigation.  After  M.  Barrail's  speech  there  was 
a  certain  agitation  in  the  assembly.  I  was  intending  to  speak  against  the  proposal,  when  my  atten- 
tion was  momentarily  distracted.  At  the  time  of  voting,  I  thought  that  it  was  a  secondary  pro- 
posal of  M.  Itostie  which  was  being  put  to  the  vote,  and  1  voted  for  it,  whereas,  in  reality,  the  Chair- 
man had  put  to  the  vote  the  Netherlands  proposal. 

"  iVs  the  discussion  has  returned  to  this  point,  I  appeal  to  the  Netherlands  Delegation,  which 
comes  from  one  of  the  most  liberal  countries  in  regard  to  navigation,  and  I  a.sk  it  to  withdraw  the 
words  subject  in  a  suminani  ir>«:pcriion,  which  were  introduced  at  the  request  of  its  financial  expert. 
Summary  inspection  has  not  been  allowed  for  navigation,  not  only  on  inland  waterways  situated 
between  the  Scheldt  and  the  Rhine,  but  also  on  the  Rhine  itself;  this  is  a  result  of  the  Convention 
of  Mannheim. 

"  I  appear  to  be  revolting  against  the  Customs,  but  I  declare  that  I  have  never  smuggled  a  cigar 
in  the  whole  course  of  my  life.  Perhaps  I  did  not  wish  to  do  so,  but  the  chief  reason  is  that  I  was 
brought  up  on  the  frontiers  of  my  country,  and  customs  oITicials  have  always  since  my  childhood 
inspired  me  with  a  kind  of  terror.  In  themselves  customs  officials  are  good  fellows  who  stroll  about; 
but  when  they  are  animated  with  the  professional  spirit,  they  become  terrible.  They  are  the  kind 
of  people  who  suddenly  rise  up  from  behind  a  bush  when  you  are  idly  gazing  at  the  stare  in  the  even- 
ing, and  ask  in  a  terrible  voice  if  you  have  really  nothing  to  declare.  Then,  on  the  pretext  of  seeing 
whether  you  have  really  anything  to  declare,  they  turn  out  your  pockets,  and  I  am  afraid  on  the 
same  pretext  they  will  empty  the  holds  of  vessels. 

"  I  therefore  ask  the  Netherlands  Delegation  to  v- ithdraw  the  words  subject  to  a  suminarii  ins- 
pection. In  any  case  it  must  be  fully  understood  that  these  words  cannot  im|)ly  any  restriction  on 
rights  established  by  the  treaties  which  we  have  in  mind.  It  must  be  fully  understood  that  these 
words  do  not  refer  to  rivers  on  which  more  extensive  freedom  of  navigation  exists. 

"  M.  PERIETZEANO  (Roumania;  speaking  in  French).  -  I  supported  the  propo.sal  of  the 
Netherlands  Delegation.  A  vote  has  already  been  taken  upon  it,  and  I  am  most  surprised  to  find 
it  brought  up  for  discussion  again.  I  spoke  at  some  length  at  tlie  time.  1  explained  that  without 
such  a  summary  inspection,  prohibited  goods  could  be  introduced.  I  even  spoke  of  goods  which 
alTect  the  national  safety,  because  there  are  certain  goods  which  should  not  even  pass  across  a  coun- 
try. .\s  we  are  so  pressed  for  time  to-day,  the  Committee  would  not  wish  me  to  repeal  all  that  I 
said  on  that  occasion. 

"  The  CHAIRMAN  (speaking  in  French).  -  Will  the  Netherlands  Delegation  withdraw  the 
words  subject  to  a  summary  inspection? 

"  M.  LELY  (Netherlands;  speaking  in  French).  —  No,  I  do  not  withdraw  them. 

"M.  KRBEC  (Czecho-Slovakia;  speaking  in  French).  —  The  question  was  settled;  a  vote  was 
taken  upon  it. 

"  M.  PIERR.VRD  (Belgium;  speaking  in  French).  —  Indeed,  my  intention  at  the  beginning  of 
this  discussion  was  not  to  raise  this  question  now,  but  to  raise  it  only  in  the  plenary  meeting.  " 
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hill  iiol  llii'  flag  uihIit  wliicli  llu'  goods  arc  lraasi)orLeci.  From  llio  point  of  view  of  the 
utilisation  of  navigable  waterways,  the  establishment  of  a  maximum  figure  appeared 
preferable  to  that  of  a  compulsory  equalisation  with  the  dues  levied  on  the  other  fron- 
tiers; moreover,  this  would  be  in  conformity  with  the  rule  laid  down  in  Article  17  : 
Greater  Facilities.  Further,  the  word  redevaiices  has  been  substituted  for  the  word 
charges  (1),  which  is  more  accurate;  and  the  words  Customs  dues  and  similar  charges 
have  been  substituted  for  Customs  dues,  local  octroi  and  consumption  duties,  as  the  former 
wording  is  more  comprehensive. 

The  Chinese  Delegation  made  a  reservation  as  regards  the  difficulties  of  applying 
this  article. 

Article  9.  —  Works.  —  This  article,  like  Article  4,  was  the  subject  of  long  and  ani- 
mated debate.  Here,  again,  the  various  tendencies  which  came  to  light  when  the 
Green  Book  was  drawn  up  became  evident,  accompanied  by  similar  shades  of  differing 
opinion.  The  commentary  in  the  Green  Book  should  be  read  in  order  to  gain  a  true 
idea  of  these  tendencies  (2).  For  this  reason  we  need  only  ask  you  to  insert  such  por- 
tions of  the  debates  on  this  article  as  are  necessary  to  explain  the  text  which  was  adop- 
ted. This  text  originally  contained  eight  sections;  the  Committee  finally  decided 
to  transfer  elsewhere  section  1,  which  gave  a  general  definition  of  riparian  States.  In 
this  Report,  therefore,  we  will  adopt  the  new  numbering  which  results  from  this  alte- 
ration. 

Section  1.  ■ —  With  regard  to  this  section,  the  German  Delegation,  supported  by 
the  Italian  Delegation,  remarked  that  the  interests  of  navigation  were  not  the  only 
interests  of  which  a  State  must  take  account  in  respect  of  a  river.  The  other  interests  of 
the  country  may  make  it  necessary  to  place  certain  restrictions  on  navigation.  It  is 
impossible  to  give  up  the  construction  of  a  bridge  or  the  installation  of  a  ferry  necessary 
for  the  requirements  of  communication,  because  it  may  be  a  hindrance  to  navigation. 
Similarly,  the  laying  of  cables  in  a  river-bed  often  involves  the  placing  of  restrictions 
on  navigation,  and  it  is  necessary  to  prohibit  the  casting  or  dragging  of  anchors  in  places 
where  cables  are  laid;  again,  when  public  baths  are  moored  to  the  banks  of  a  river,  it 
may  become  necessary  to  reduce  the  speed  of  steamships. 

These  examples  show  that  the  words  to  refrain  from  all  measures  likely  to  prejudice 
the  navigability  of  the  watenvay  or  to  reduce  the  facilities  for  navigation  should  not  be 
understood  as  imposing  a  rigid  obligation  on  States;  they  must  be  taken  cum  grano 
salis. 

It  must  be  understood,  therefore,  that  this  obligation  does  not  apply  to  temporary 
or  other  minor  restrictions  which  may  be  imposed  in  the  interests  of  the  country. 

Section  2.  —  The  Portuguese  Delegation  raised  the  following  question  :  Does  upkeep 
include  the  works  necessary  to  repair  the  damage  caused  by  a  rise  in  the  water-level  or  by 
other  natural  phenomena  of  a  similar  kind  which  may  alter  the  conditions  of  navigability 
of  the  river?  Or  does  it  include  only  works  of  normal  maintenance, — that  is,  works  rendered 
necessary  by  navigation  itself,  or  arising  from  normal  causes? 

The  Portuguese  Delegation  considers  that  the  latter  interpretation  should  be 
the  one  adopted. 

Again,  do  the  words  remove  any  obstructiotis  and  dangers  to  navigation  oblige  a  State 
to  remove  rapids,  to  dredge  sandbanks,  and  so  forth  ?  The  Portuguese  Delegation 
does  not  think  so.  If  this  is  to  be  done,  it  can  only  be  with. the  authorisation  of  the 
riparian  State,  and  by  agreement  between  the  parties  concerned. 

Section  3.  —  With  regard  to  section  3,  the  Italian  Delegation  drew  up  the  following 
statement  : — 

In  addition  to  legitimate  reasons  for  opposition  such  as,  in  particular,  the  maintenance 
of  the  normal  regime  of  the  waterways,  the  needs  of  irrigation,  the  utilisation  of  hydraulic 


(1)  English  text  unchanged. 

(2)  See  p.  424  et  seq. 
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force,  or  the  construction  of  other  more  advantageous  routes  for  communication,  and  so 
on;  it  is  uiidorslnnd  that  tlie  nt>edsiif  the  laud  as  regards  [)r()t(;cti(in  against  floods,  and  as 
regards  drainage,  should  be  recognised. 

The  Netherlands  Delegation  made  the.  following  remarks  on  {he  same  section  : — 

1.  If  a  riparian  State  requests  another  riparian  State  to  carry  out  improvements,  as  pro- 
vided in  Article  9,  andolTersto  pay  the  cost,  these  improvements  cannot  be  undertaken  so 
long  as  the  State  on  whose  territory  they  are  to  be  carried  out  is  opposed  to  them  on  the 
ground  of  vital  interests. 

2.  A  State  which,  in  accordance  with  Article  9,  requests  that  works  shall  be  carried  out 
on  the  territory  of  annlher  State  shall  ofl'er  to  defray  not  only  the  cost  of  such  improvements, 
but  also  an  equitable  share  of  the  increase  in  the  cost  of  upkeep. 

3.  There  is  no  obligation  upon  any  riparian  State  to  cause  works  of  any  kind  to  be  carried 
out  on  its  territory  by  another  State. 

4.  If  a  riparian  State  refuses  to  carry  out  on  its  territory  works  required  by  another  State, 
its  reasons,  if  based  on  the  interests  of  navigation,  shall  be  regarded  as  valid. 

With  regard  to  the  same  section,  the  Netherlands  Delegate  urged  that  account 
should  be  taken  of  the  economic  situation  of  a  riparian  State  which  is  requested  to 
undertake  works  for  upkeep  and  improvement;  he  further  urged  that  when  works  are 
undertaken  by  another  riparian  State  which  has  oiTered  to  bear  the  e.xpenst;,  a  previous 
agreement  between  the  riparian  States  should  in  all  cases  be  concluded  in  respect  of 
the  plans  and  conditions  of  such  works,  and  the  rights  of  control  and  administration 
in  respect  of  them,  and  also  that  the  sovereignty  of  the  State  whose  territory  is  con- 
cerned shall  continue  to  be  respected. 

In  respect  of  section  3,  the  Bulgarian  Delegation  proposed  an  amendment  to  the 
following  effect  :■ — 

It  is  highly  desirable  that  riparian  States  which  are  neighbours,  and  particularly  those 
whose  frontier  is  formed  by  a  navigable  waterway,  should  conclude  special  mutual  agree- 
ments regarding  works  of  current  upkeep  and  improvement,  for  the  purpose  of  ascertaining 
the  extent  to  which  each  of  these  States  sho)ild  participate  technically  in  such  works,  and 
of  ensuring  that  such  uniform  systems  and  methods  of  work  should  be  adopted  in  regard  to 
these  works  as  are  most  suited  to  the  character  of  the  particular  section  of  the  navigable 
waterway. 

This  recommendation  was  accepted  by  the  Committee. 

Section  4.  —  With  regard  to  this  section,  it  should  be  noted  that  if  a  State  which 
is  bound  to  carry  out  works  agrees  with  another  riparian  State  that  the  latter  shall  carry 
them  out,  the  first  State  shall  in  all  cases  bear  the  responsibility  for  the  proper  execu- 
tion of  such  works. 

The  Czecho-Slovak  Delegate  pointed  out  that  section  5  does  not  prevent  the  inclu- 
sion in  the  Navigation  Act  of  a  provision  to  the  effect  that  a  defaulting  riparian  State 
shall  be  bound  to  allow  works  for  upkeep  which  it  has  not  carried  out  itself  to  be  car- 
ried out  at  its  expense. 

Section  5,  paragraph  2  a).  —  In  reply  to  a  question  raised  by  the  Polish  Delegate 
it  was  stated  that  the  decisions  referred  to  in  this  paragraph  are  administrative  deci- 
sions. The  Serb-Croat-Slovene  Delegation  considers  that  the  powers  of  international 
rivers  Commissions  should  as  a  general  rule  be  determined  (in  virtue  of  Article 
338  of  the  Treaty  of  Versailles)  by  our  General  Convention;  it  is  further  of  opinion 
that  both  the  decisions  of  these  Commissions  and  also  the  Navigation  Acts  should 
in  all  cases  be  in  conformity  with  the  main  principles  of  the  present  Convention. 

Section  6.  —  The  Persian  Delegate  pointed  out  that  the  closing  to  navigation  of 
an  international  watercourse,  as  provided  for  in  section  6  of  Article  9,  can  only  take 
place  if  all  the  interests  concerned  have  been  reconciled. 

Finally,  as  regards  the  article  as  a  whole,  the  Committee  decided,  in  order  to  meet 
the  wishes  of  several  delegations,  to  insert  in  the  report  that  the  River  Commission 
must  conform  to  all  the  positive  provisions  contained  in  this  article. 
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Article  10.  —  Regulation  of  Navigation.  ■ —  An  addition  was  made  to  this  article, 
authorising  the  establishment  of  monopolised  public  towage  and  haulage  services; 
in  the  interests  of  navigation  such  initiative  cannot  be  prohibited;  there  are  occasions 
indeed  wIkm-c  it  would  be  essential,  but,  in  view  of  the  dangers  which  the  establishment 
of  such  a  monopoly  would  involve  for  all  the  parties  concerned,  the  Committee  consid- 
ered that  such  services  could  only  be  established  by  tlic  unanimous  agreement  of 
the  riparian  States  or  the  States  represented  on  the  international  Commission.  It  is 
understood  that  a  monopoly  of  such  a  kind  shall  only  be  recognised  when  it  is  rendered 
necessary  by  the  technical  circumstances,  and  required  in  the  actual  interests  of 
navigation. 

The  Delegate  of  Norw-ay  also  obtained  the  general  assent  of  the  Committee  to  the 
following  interpretation  of  Article  10  in  a  particular  case, — that  of  a  watercourse 
used  both  for  navigation  and  for  rafting  : — The  riparian  States  may  in  this  case 
establish  rules  with  regard  to  rafting,  on  the  understanding  that  the  national  flag  and 
foreign  flags  shall  be  treated  on  a  footing  of  equality  with  the  national  flag. 

In  connection  with  Article  10,  the  Committee  heard  M.  ^^■illiam  Martin,  Delegate 
of  the  International  Labour  Office,  who  had  proposed  an  amendment  to  insert  in  the 
Convention  a  van  with  regard  to  the  standardisation  of  conditions  of  labour  on  inter- 
national waterways.  The  Committee  considered  that  the  insertion  of  a  recommendation 
did  not  come  within  the  scope  of  a  Convention  which  contained  definite  obligations  only, 
and  also  that  the  Barcelona  Conference  was  not  competent  to  pronounce  a  decision  on 
a  recommendation  with  regard  to  conditions  of  labour,  as  no  useful  purpose  would  be 
served  by  considering  such  a  recommendation  in  the  absence  of  any  expert  on  labour 
questions.  The  Committee  therefore  proposes  to  refer  this  recommendation  to  the 
international  Commissions,  requesting  them  to  consider  it  as  early  as  possible. 

The  Chinese  Delegation  stated  that  the  French  amendment  to  Article  10  to  add 
after  the  words  special  agreements  or  treaties  the  words  and  especially  in  any  existing 
Conventions  relating  to  ciisto?ns  measures,  to  police,  and  to  sanitary  precautions,  should 
not  be  interpreted  as  extending  the  special  rights  already  possessed  by  the  Treaty 
Powers  in  China. 

Article  11.  — •  River  Commissions.  —  This  article  was  only  slightly  modified; 
among  the  statutory  powers  of  the  Commissions,  the  duty  of  inspecting  or  causing 
an  inspection  of  the  river  to  be  made  periodically  was  abolished  as  being  possibly, 
in  certain  cases,  incompatible  with  the  rights  of  sovereignty  of  the  riparian  States  or 
with  the  necessity  for  them  of  safeguarding  the  secrets  of  national  defence.  This  right 
of  inspection  thus  becomes  a  question  for  which  an  individual  solution  must  be  found 
for  each  of  the  various  rivers  which  are  under  Commissions. 

Articles  12  and  13.  —  These  articles  were  adopted  without  modification. 

Article  14.  —  Vessels  of  War.  —  The  text  of  this  article  was  modified  in  the  inter- 
ests of  clearness.  It  was  considered  necessary  to  make  it  clear  that,  subject  to  agree- 
ments to  the  contrary,  the  Convention  does  not  apply  to  vessels  exercising  any  kind 
of  public  authority. 

Article  15.  —  Relations  with  States  not  adhering  to  the  present  Convention.  —  When 
examining  this  article,  the  Committee  was  impressed  by  the  fact  that  the  proposed 
text  ensures  the  Contracting  Party  against  the  danger  of  more  favourable  contracts 
being  granted  to  non-contracting  Parties,  but  not  against  c?c /rtc/o  conditions  not  result- 
ing from  written  agreements,  which  would  place  the  contracting  Parties  in  a  relatively 
unfavourable  position.  Moreover,  the  expression  licite  (1)  was  not  considered  suffi- 
ciently precise.  These  observations  as  a  whole  have  resulted  in  the  text  submitted 
to  you,  which  is  both  more  comprehensive  and  more  precise. 

This  article  was  adopted  by  22  votes  to  4. 


(1)  English  text  unchanged. 
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Ahtu;mo  If)  (/).  -  On  I  lie  proposal  of  tin;  Italian  Delegation,  tlio  Coniniitlcc  decided 
to  add  a  New  Article  corresponding  to  the  article  introduced  into  the  Convention  on 
Freedom  of  Transit,  for  the  purpose  of  making  an  exception  in  case  of  emergencies 
alTecting  the  safety  of  the  Slate  and  the  vital  interests  of  a  country.  It  is  understood 
I  hat  (lir  needs  of  national  defence  in  lime  of  peace  are  considered  as  emergencies  affec- 
ting till'  vital  interests  of  a  country.  Moi'cover,  in  order  to  allay  certain  misgivings,  it 
was  pointed  out  that  it  was  not  for  one  side  alone  to  determine  in  what  cases  the  new 
clause  might  be  applied,  and  that  decisions  were  subject  to  appeal;  but  the  Contracting 
Party  which  considers  itself  adversely  affected  by  the  measures  taken  may  submit  such 
decisions  to  the  jurisdiction  provided  by  the  Convention,  which  will  have  to  give  its 
judgment  in  the  same  conditions  as  those  laid  down  in  the  corresponding  article  of  the 
Transit  Convention.  We  think  it  necessary  to  point  out  in  connection  with  this  clause 
that  the  Swiss  Delegation  regards  it  as  incompatiljle  with  the  jirotection  of  its  vital 
interests,  and  has  asked  that  an  energetic  protest  against  it  may  be  entered  inthepre- 
sent^Report.  In  order  to  lake  into  account,  as  far  as  possible,  the  legitimate  desire 
expressed  by  this  Delegation,  the  proposed  clause  contains  a  new  restriction  which 
does  not  appear  in  the  corresponding  clause  in  the  Transit  Convention.  It  is  specially 
provided  that  conununieation  between  riparian  countries  and  the  sea  shall  be  safe- 
guarded as  far  as  possible.  It  should  be  understood  that,  in  providing  for  communi- 
cation between  a  riparian  country  and  t'u>  sea,  the  article  also  a /orit'ori  provides  for 
communication  between  a  riparian  country  and  the  Stales  downstream. 

Article  17.  —  Greater  Facilities.  —  This  article  only  underwent  drafting  alterations. 
The  meaning  is  made  clear  in  the  Green  Book  (1).  A  reservation  was  made  by  the 
Chinese  Delegate  in  regard  to  the  difficulties  attending  the  application  of  the  article. 

Article  17  a.  —  Exception  in  javoiir  of  the  Devastated  Regions.  ■ —  This  article 
was  proposed  by  the  Serb-Croat-Slovene  Delegation,  and  was  unanimously  adopted, 
as  being  entirely  in  accordance  with  the  spirit  of  the  Draft. 

Article  18.  —  Relationship  of  the  Present  Convention  to  the  Peace  Treaties.  —  This 
article  was  drawn  up  in  the  same  forms  as  Article  13  of  the  Convention  on  Freedom 
of  Transit. 

Article  19.  —  Settlement  oj  Disputes.  —  This  article  was  also  unanimously  adopted 
without  alteration,  after  it  had  been  pointed  out  that  its  terms  allow  the  Contracting 
Parties  to  a  Navigation  Act  in  the  last  resort  to  entrust  the  international  Commission 
of  the  waterway  with  the  taking  of  such  decisions  as  they  may  consider  desirable,  in 
virtue  of  the  right  granted  under  the  said  Article  19  to  settle  the  dispute  either  by  arbi- 
tration or  in  any  other  manner,  in  pursuance  of  a  special  convention  or  of  a  general  arbi- 
tration clause. 

Article  20.  — ■  Consequences  of  Non-execution.  —  The  Committee  proposes  to  delete 
this  article,  in  accordance  with  the  decision  taken  in  Article  16,  which  is  the  correspon- 
ding article  in  the  Convention  on  Freedom  of  Transit. 

Articles  21  to  27.  —  For  the  Formal  Articles,  the  wording  in  the  Convention  on 
Freedom  of  Transit  is  to  be  adopted. 

We  now  come    to   new   articles. 

Two  articles  were  drawn  up  with  a  view  to  providing  safeguards  for  certain  special 
conditions.  As  the  reasons  adduced  by  the  representatives  of  the  States  directly 
concerned  seemed  to  the  Committee  perfectly  justifiable,  it  unanimously  adopted  this 
article. 

The  first  New  Article  makes  provision  for  the  case  of  certain  rivers  in  India,  which 
cross  or  mark  the  frontiers  of  the  French  and  Portuguese  settlements.  It  also  meets 
the  case  of  the  rivers  Si-Kiang  and  Tsu-Kiang  in  China,  at  the  mouth  of  which,  near  the 
sea,  is  situated  the  Portuguese  possession  of  Macao.     The  exclusion  of  these  rivers 


(1)  Sec  Verbatim  Records  and  Texts  relating;  to  the  Convention  on  Freedom  of  Transit,  p.  293. 
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from  the  provisions  of  the  Conveation  does  jiol  alter  llieir  iiatioiiui  cliaraclei',  nor  docs 
it   involve  any  change  in  the  present  sitnation. 

Tlir  second  New  Article  meets  the  case  of  I  he  river  Amnr,  and  also  includes  that  of 
any  oilier  rivers  the  position  of  which  is  the  same.  On  this  siilijeet  the  ("liinese  Dele- 
gation has  made  the  following  statement  : — 

The  river  Amur,  the  frontier  between  Russia  and  China,  is  closed  to  foreign  flags  by  the 
Treaty  of  Aigun  of  1858,  navigation  being  reserved  exclusively  for  the  Russian  and  Chinese 
flags. 

On  tiie  other  hand,  according  to  Article  1  of  the  Draft  Convention  on  Navigable  Water- 
ways, the  river  becomes  a  navigable  waterway  of  international  concern.  Its  regime  ought 
therefore  to  be  modified.  At  present,  however,  as  no  regular  Government  is  recognised  in 
Russia.  China  thinks  it  should  maintain  the  present  regime  as  regards  navigation  on  the 
Amur,  l^or  this  reason  the  Chinese  Delegation  has  maintained  its  view,  the  legality  of 
which  is  recognised  by  the  present  article. 

In  the  course  of  the  discussion  on  the  second  article  in  Suh-Committee,  the  Japanese 
Delegate  proposed  the  following  addition  : 

It  is,  however,  understood  that  the  above  stipulation  concerning  the  Amur  does  not  affect 
either  already-existing  rights  of  a  third  Power  arising  from  treaties,  diplomatic  agreements 
or  arrangements,  or  de  facto  situations  which  are  already  recognised. 

As  the  Suli-Committee  considered  that  the  meaning  of  this  paragraph  was  suffi- 
ciently clear  without  any  such  stipulation,  the  Japanese  Delegate  withdrew  his  amend- 
ment, and  at  his  request  the  Committee  decided  to  mention  it  in  the  Report. 

The  Portuguese  Delegation,  in  agreement  with  the  Indian  and  Chinese  Delegations, 
requested  the  inclusion  in  the  Report  of  the  following  statement  : 

The  Portuguese  Delegation  only  accepted  this  article  when  the  Chinese  and  Indian  Dele- 
gations had  agreed  that  it  in  no  way  changed  the  political  and  commercial  situation  of  the 
Portuguese  Colonies  in  India  and  Macao,  the  Governments  of  which  will,  however,  do 
everything  in  their  power  to  improve  the  conditions  of  river  navigation. 

I  am  adding  two  annexes  to  this  Report.  One  is  the  Report  of  the  Chairman  of  the 
Sub-Committee  which  drew  up  Articles  I,  4,  9  and  16  (1).  It  seems  to  me  that  this 
addition  would  be  useful  in  order  to  give  a  more  complete  idea  of  our  work  as  a  whole. 
The  second  is  a  declaration  by  the  Chinese  Delegate  on  the  difficulties  which  would  at 
present  attend  the  application  in  his  country  of  certain  clauses  in  the  Draft  Convention. 
The  Committee  decided  to  insert  this  (2). 

These,  then,  are  the  facts  which  appeared  to  me  to  give  the  best  descriptive  outline 
of  our  work.  I  feel,  however,  that  this  only  gives  us,  so  to  speak,  a  description  of  the 
external  features,  and  I  should  like  to  describe  to  you  something  of  their  inward  signi- 
ficance. In  our  discussion  here  we  have  all  been^'promptedby  two  kinds  of  motives, — 
those  inspired  by  the  generous  impulses  of  international  good-feeling,  and  those  ins- 
pired by  the  private  interests  of  our  own  countries, — worthy  of  recognition,  no  doubt,  but 
nevertheless  somewhat  narrow.  We  are  glad  to  be  able  to  say  that  the  clash  of  these 
interests  did  not  re-act  detrimentally  upon  the  loftiest  aspirations.  Those  who  defended 
freedom  of  navigation  did  not  forget  the  advantages  resulting  therefrom  for  their 
transport  industry,  and  realised  that  those  who  wished  to  reserve  local  transport  for 
their  own  flag  were  also  defending  another  aspect  of  liberty, — that  of  retaining  command 
over  the  outlets  for  their  own  activities,  and  over  the  resources  necessary  to  the  devel- 
opment of  their  national  commerce.  The  aim  on  both  sides  was  the  same,  and  it 
must  be  admitted  also  that  the  views  which  triumphed  were  in  every  case  the  liberal 
ones.  This  is  the  reason  why  you  have  all  given  proof  of  such  a  magnificent  spirit 
of  conciliation.  The  Rapporteur,  whose  task  throughout  ourdeliberation  has  consisted 
solely  in  stimulating  this  spirit  and  rendering  it  increasingly  active,  is  hapjiy  and  proud 
to  be  able  to  sav  that  his  elTorts  have  not  been  in  vain. 


(1)  See  p.  224. 

(2)  See  p.  307. 
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THh]  CHAIRMAN  (speaking  in  French).  —  We  again  Ihank  Ihe  Rapporteur  for 
the  efforts  he  has  made,  at  the  cost  even  of  his  nightly  repose.  He  could  not  indeed 
have  succeeded  in  placing  so  clear,  practi(!al  and  complete  a  Report  before  the  Confer- 
ence without  sacrificing  some  of  that  repose.  I  go  so  far  as  to  think  that  we  must 
spare  him  during  the  discussion,  for  he  has  really  reached  the  limit  of  human  possibility. 
1  am  sure  the  Conference  will  agree  with  me  that  the  result  which  he  has  achieved  is 
an  excellent  one,  and  that  this  remarkable  piece  of  work  has  enormously  facilitated 
the  task  now  before  the  Conference  of  discussing  and  voting  upon  the  articles  submitted 
lo  us  in  the  form  of  a  Statute, — the  form  given  to  them  by  the  Drafting  Committee  in 
pursuanci!  of  our  decision.     I  will  now,  as  usual,  read  the  text. 


ARTICLE  1 

la  the  application  of  the  Statute,  the  following  are  declared  to  be  navigable  waterways 
of  international  concern  : 

1.  All  parts  which  are  naturally  navigable  to  and  from  the  sea  of  a  waterway  which  in 
its  course  naturally  navigable  to  and  from  the  sea,  separates  or  traverses  different  States, 
and  also  any  part  of  any  other  waterway  naturally  navigable  to  and  from  the  sea,  which 
connects  with  the  sea  a  waterway  naturally  navigable  which  separates  or  traverses  different 
States. 

It  is  understood  that  : 

((()  Transhipment  from  one  vessel  to  another  is  not  excluded  by  the  words  navigable  to 
and  from  the  sea  ; 

(b)  Any  natural  waterway  or  part  of  a  natural  waterway  is  termed  naturally  navigable 
if  now  used  for  ordinary  commercial  navigation,  or  capable  by  reason  of  its  natural  condi- 
tions of  being  so  used ;  by  ordinuri/  commercial  navigation  is  to  be  understood  navigation  which, 
in  view  of  the  economic  condition  of  the  riparian  countries,  is  commercially  and  normally 
practicable; 

(c)  Tributaries  are  to  be  considered   as  separate  waterways; 

(d)  Lateral  canals  constructed  in  order  to  remedy  the  defects  of  a  waterway  included  in 
the  above  definition  are  assimilated  thereto; 

(c)  The  different  States  separated  or  traversed  by  a  navigable  waterway  of  international 
concern,  including  its  tributaries  of  international  ccmcern,  are  deemed  to  be  riparian  States. 

2.  Waterways  or  parts  of  waterways,  whether  natural  or  artificial,  expressly  declared 
to  be  placed  under  the  regime  of  the  General  Convention  on  Navigable  Waterways  either  in 
unilateral  Acts  of  the  States  under  whose  sovereignty  or  authority  these  waterways  or  parts 
of  waterways  are  situated,  or  in  agreements  made  with  the  consent  of  the  said  States. 

M.  MIRZA  HUSSEIN  KHAN  ALAI  (Persia;  speaking  in  French).  —  I  wish  to 
mike  reservations  with  regard  to  the  definition  contained  in  Article  1.  It  is  less 
liberal  than  I  could  have  wished;  for  example,  it  does  not  make  sufficiently  clear  the 
fact  that  the  Tigris  will  be  open  to  free  navigation  for  the  riparian  States  of  the  Shatt-el- 
Arab,  of  which  it  is  merely  the  continuation.  This  freedom  of  navigation  existed  even 
under  the  Turkish  administration,  and  I  think  that  we  have  not  come  here  to  restrict 
but  rather  to  extend  the  principles  of  freedom  and  equality  in  favour  of  all  the  Mem- 
bers of  the  League  of  Nations.  I  have  no  wish  now  to  oppose  the  acceptance  of  a 
Convention  which  has  cost  us  so  much  labour,  but  I  wish  to  express  certain  reservations, 
because  I  know  that  my  Government  will  not  sign  the  Convention  until  it  has 
received  such  assurances  as  would  r<>nder  it  acceptable. 

I  may  add  that  I  have  reason  to  think  that  satisfaction  will  shortly  be  given  to 
Persia.  When  that  is  done  I  am  convinced  that  my  Government  will  be  happy  to 
add  its  signature  to  that  of  the  other  countries  whose  delegates  have  assembled  at  Bar- 
celona. 

Sir  Hubert  LLEWELLYN  SMITH  (Great  Britain).  —  May  I  be  allowed  to  say, 
in  reply  to  the  remark  of  the  Persian  Delegate,  that  I  fully  recognise  the  special  interests 
which  Persia  has  in  the  navigation  of  the  lower  Tigris  ?  We  have  been  in  communi- 
cation with  the  Persian  Delegate,  and  if  I  have  not  been  able  to  give  him  quite  so  ex- 
plicit an  assurance  as  he  would  desire,  I  ask  him  to  believe  that  it  is  not  for  want  of 
any  goodwill,  but  on  account  of  the  special  difTiculties  of  the  present  situation.  The 
Government  of  Mesopotamia  is  not  yet  constituted.     The  whole  question  of  the  navi- 
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galion  and  irrigation  of  Uiu  rivers  Ihere  is  a  inaller  which  ul  Die  iH-cscnl  moment  cannot 
bo  prejudged  or  removed  from  the  competence  of  the  Government. 

I  would  only  add,  if  I  may,  a  brief  suggestionto  my  friend  the  Persian  Delegate.  His 
ditrioiUy  might  possibly  ho  met  by  a  reservation  allowing  the  Persian  Government 
not  to  ratify  the  Convention  should  he  fail  to  obtain  the  satisfaction  which  1  have  every 
expectation  he  will  obtain.  There  will  be  ample  time  between  the  signature  and  the 
ratification  for  the  matter  to  be  setthd. 

The  PRESIDENT  (speaking  in  French).  —  Both  these  statements  will  be  entered 
in  the  records. 

M.  VALLOTTON  (Switzerland;  speaking  in  Frencli).  —  You  will  remember  th(> 
statement  which  I  had  the  honour  of  making,  on  behalf  of  the  Swiss  Delegation,  at 
tho  meetings  of  the  Committee.  Wo  were  obliged  to  enter  a  protest  against  the  inclu- 
sion, in  the  definition  of  navigable  waterways  of  international  concern,  of  an  economic 
element,  to  be  subject  to  the  will,  favourable  or  otherw'ise,  of  one  or  more  riparian 
States.  We  consider  this  element  liable  to  lead  to  arbitrary  decisions  and  international 
(lifTiculties,  and  to  be  contrary  to  the  spirit  of  the  Covenant.  The  Swiss  Delegation 
willingly  shared  in  the  labours  of  the  Commission  of  Enquiry  and  in  those  of  this  Con- 
ference. From  the  very  beginning  of  the  work  on  the  definition  of  navigable  water- 
ways, it  has  regretted  that  tho  ciuite  adequate  text  of  the  Green  Book  was  abandoned 
in  favour  of  the  introduction  into  paragraphs  b)  and  c)  of  the  idea  of  ordinary  commer- 
cial navigation,  which  is  liable  to  all  kinds  of  contradictory  interpretations. 

When,  at  the  beginning  of  the  enquiry  into  freedom  of  communications  and  transit, 
the  question  arose  of  defining  navigable  waterways,  no  advance  was  made  on  previous 
definitions.     It  was  recognised  that  the  international  character  or  the  degree  to  which 
a  waterway  is  of  international  concern  should  depend  on  two  factors  only,- — the  fact 
that  the  waterway  crossed  or  divided  two  or  more  States,  and  the  fact  that  it  presented 
in  itself  the  technical  features  comprised  in  the  term  navigability.     But  now  this  navi- 
gability depends  on  the  existence  of  orilinary  commercial  navigation.     A  State  which 
has  no  other  means  of  access  from  the  sea  except  a  navigable  waterway  or  a  river  is 
told  : — You  are  forbidden  to  claim  navigation  for  all  flags  on  this  watersvay  and  also  for 
I/our  own  flag  until  you  have  proved,  by  navigating  it,  that  the  waterway  is  navigable.     If 
you  will  allow  me  to  make  a  rather  commonplace  comparison,  it  is   exactly   as  if 
a  man  were  to  say  to  his  son  : — /  will  not  allow  you  to  bathe  until  you  can  swim.     We 
regret  that,  in  spite  of  all  our  efforts,  the  Conference  has  persisted  in  taking  this  danger- 
ous course.     Although  such  memories  are  somewhat  distant,  allow  me   to   remind- 
you  that  the  basis  of  our  labours  is  an  article  of  the  Covenant,  apparently  forgotten 
to-day,  which  deals  not  only  with  freedom  of  communications  and  transit,  but  also  with 
equitable  treatment  for  commerce.     Do  you  consider  it  equitable  treatment  for  the 
commerce  of  an  enclaved  State  to  make  its  very  life  depend  on  a  definition  such  as 
that  which  has  been  imposed  upon  us  ?    The  Swiss  Delegation  has  no  wish  to  delay 
your  work  further;  it  confines  itself  here  to  expressing  its  protest  and  making  reser- 
vations which  it  asks  to  have  entered  in  the  records. 

The  PRESIDENT  (speaking  in  French).  —  M.  Vallotton's  observation  on  behalf 
of  the  Swiss  Delegation  will  bo  entered  in  the  records.  Does  anyone  else  wish  to 
speak  on  Article  1  ? 

Article  1  was  adopted. 

ARTICLE  1  a) 

For  the  purpose  of  Articles  4,  9, 10  and  11  of  this  Statute,  the  following  shall  form  a  special 
category  of  navigable  waterways  of  international  concern  : 

(a)  Navigable  waterways  for  which  there  are  international  Commissions  upon  which  non- 
riparian  States  are  represented; 

(h)  Navigable  waterways  hereafter  placed  in  this  category  either  in  pursuance  of  unila- 
teral Acts  of  the  States  under  whose  sovereignty  or  authority  they  are  situated,  or  in  pur- 
suance of  agreements  made  with  the  consent,  in  particular,  of  such  States. 

Article  1  a)  was  adopted. 
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ARTICLE  2 


Subject  to  tlie  provisions  cuntainod  in  Articles  'i  and  14,  ('acli  of  the  Contracting  Stales 
shall  accord  free  exercise  of  navigation  fo  the  vessels  flying  the  flag  of  any  one  of  the  other 
Contracting  States  on  those  parts  of  navigable  waterways  specified  above  which  may  be 
situated  under  its  sovereignty  or  authority. 

Article  2  was  adopted. 

ARTICLE  3 

In  the  exercise  of  navigation  referred  to  above,  and  subject  to  the  provisions  referred  to  in 
Article  2,  the  nationals,  property  and  flags  of  all  Contracting  States  shall  be  treated  in  all 
respects  on  a  footing  of  perfect  equality.  No  distinction  shall  be  made  between  the  nation- 
als, the  property — based  either  on  its  point  of  departure  or  destination,  or  on  the  direction 
of  the  trallic—  and  the  flags  of  the  diiTeront  riparian  States,  including  the  riparian  State 
exercising  sitvereignty  or  authority  over  the  portion  of  the  navigable  waterway  in  question; 
similarly,  no  distinction  shall  be  made  between  the  nationals,  the  property  and  the  flags  of 
riparian  and  non-riparian  States.  It  is  understood,  in  consequence,  that  no  exclusive  right 
of  navigation  shall  be  accorded  on  such  navigable  waterways  to  companies  or  to  private 
persons. 

With  a  view  to  the  application  of  these  provisions.  Contracting  States  recognise  the  flag 
of  vessels  of  any  Contracting  State  not  possessing  a  sea-coast  when  they  are  registered  at 
some  one  specified  place  situated  in  its  territory,  and  constituting  the  port  of  registry  for  such 
vessels. 

M.  REINHARDT  (Austria;  speaking  in  French).  —  In  the  interest  of  the  clearness 
of  the  text,  and  in  order  to  avoid  any  misunderstanding,  I  fliould  like  to  suggest  that 
the  portion  of  the  sentence  between  dashes,  based  either  on  its  point  of  departure  or  desti- 
nation, or  on  the  direction  of  the  traffic,  should  be  transposed  to  the  end  of  the  article 
and  should  become  a  special  paragraph,  worded  as  follows  : 

No  distinction  shall  be  made  in  the  said  exercise  by  reason  of  the  point  of  departure 
or  of  destination,  or  of  the  direction  of  the  traffic.  This  paragraph  would  follow  the  first 
paragraph. 

M.  Robert  HAAS  (Secretary-General  of  the  Conference;  speaking  in  French).  — 
We  should  achieve  the  same  result  by  putting  the  words  which  you  refer  to,  and  which 
are  between  dashes  in  the  text,  after  the  words  no  distinction  whatever.  The  passage 
would  then  read  as  follows  : — No  distinction,  based  either  on  its  point  of  departure... 

M.  REINHARDT  (Austria;  speaking  in  French).  —  I  think  that  the  wording  you 
propose  would  still  be  restrictive.     The  text  I  propose  seems  to  me  clearer. 

The  PRESIDENT  (speaking  in  French).  — ■  Is  there  any  objection  to  the  alteration 
made  by  M.   Reinhardt  ?    Then  it  is  adopted. 

Sir  Hubert  LLEWELLYN  SMITH  (Great  Britain).  —  What  do  we  intend  to  do 
as  regards  the  last  part  of  paragraph  3,  which  depends  on  the  adoption  of  Annex  3  a)  (1)  ? 

The  PRESIDENT  (speaking  in  French).  — We  might  reserve  the  fate  of  this  article 
until  we  have  taken  a  decision  on  the  Annex. 

Sir  Hubert  LLEWELLYN  SMITH  (Groat  Britain).  —  That  would  satisfy  me. 

The  PRESIDENT  (speaking  in  French).  ^  I  will  therefore  put  to  the  vote  Article  3 
as  modified  by  M.  Reinhardt's  amendment,  and  wth  a  reservation  as  regards  the  last 
paragraph,  in  accordance  with  Sir  Hubert  Llewellyn  Smith's  request. 

Article  3  was  adopted. 


(1)  See  Draft  Convention  on  the  Right  to  a  Flag  of  States  having  no  Sea-Coast,  p.  461. 
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ARTICLE  4 

Tlir  CHAIRMAN  (speaking  in  French).  —  I  will  read  Article  4. 

As  an  exception  to  the  two  preceding  Articles,  and  in  ihc  absence  of  any  Convention  or 
obligation  to  the  contrary  : 

1.  A  riparian  State  has  the  right  of  reserving  for  its  (jwn  flag  the  transport  of  passengers 
and  goods  loaded  at  one  port  situated  under  its  sovereignty  or  authority  and  unloaded  at 
another  port  also  situated  under  its  sovereignty  or  authority.  A  State  which  does  not  reserve 
the  above-mentioned  transport  to  its  own  flag  may,  nevertheless,  refuse  the  benefit  of  equal- 
ity of  treatment  with  regard  to  such  transport  to  a  co-riparian  which  does  reserve  it. 

On  th(5  navigable  waterways  referred  to  in  Article  1  a),  the  .Act  of  Navigation  shall  imly 
allow  to  riparian  States  the  right  of  reserving  the  local  transport  of  passengers  or  of  goods 
which  are  of  national  origin  or  are  nationalised.  In  every  case,  however,  in  which  greater 
freedom  of  navigation  may  have  been  already  established  in  a  previous  .Act  of  Navigation, 
this  freedom  shall  not  be  reduced. 

2.  When  a  natural  system  of  navigable  waterways  of  international  concern,  which  does 
not  include  waterways  of  the  kind  referred  to  in  Article  1  a),  separates  or  crosses  two  States 
only,  the  latter  have  the  right  to  reserve  to  their  flags  by  mutual  agreement  the  transport 
of  passengers  and  goods  loaded  at  one  port  of  this  system  and  unloaded  at  another  port  of 
the  same  system,  unless  this  transport  takes  place  between  two  ports  which  are  not  situated 
under  the  sovereignty  or  authority  of  the  same  State,  in  the  course  of  a  voyage  effected  with- 
out transhipment  on  the  said  system  involving  a  sea-passage  or  passage  over  a  navigable 
waterway  of  international  concern  which  does  not  belong  to  the  said  system. 

M.  BARR.\IL  (France;  speaking  in  French).  ■ —  From  the  point  of  view  of  the 
French,  the  too-frequent  repetition  of  the  words  sovereignty  and  authority  is  to  be  regret- 
ted, and  with  a  view  to  making  the  text  clearer,  particularly  at  the  end  of  the  article, 
I  would  propose  that  the  last  paragraph  be  worded  as  follows  : 

2.  When  a  natural  system  of  navigable  waterways  of  international  concern,  which  does 
not  include  waterways  of  the  kind  referred  to  in  Article  1  «),  separates  or  crosses  two  States 
only,  the  latter  have  the  right  to  reserve  to  their  flags  by  mutual  agreement  the  transport 
of  passengers  and  goods  between  ports  situated  under  their  sovereignty  or  authority,  unless 
this  transport  takes  place  in  the  course  of  a  voyage  involving  a  sea-passage  or  passage  over 
a  navigable  waterway  of  international  concern  which  does  not  belong  to  the  said  system, 
and  carried  out  without  transhipment  in  one  of  the  above-mentioned  ports,  between  two 
ports  which  are  not  situated  under  the  sovereignty  or  authority  of  one  only  of  these  tw^o 
States. 

The  CHAIRMAN  (speaking  in  French).  —  I  think  it  would  be  well  to  reserve  this 
paragraph  in  order  to  enable  the  Chairman  and  Rapporteur  of  the  Committee  to  give 
us  their  opinion.     I  propose  therefore  that  the  whole  article  be  reserved. 


ARTICLE  5 

We  now  pass  to  Article  5. 

Each  of  the  Contracting  States  maintains  its  existing  right  on  the  navigable  waterways 
or  parts  of  navigable  waterways  referred  to  in  Article  1  and  situated  under  its  sovereignty 
or  authority  to  enact  stipulations  and  to  take  the  necessary  measures  for  policing  the  terri- 
tory and  applying  the  laws  and  regulations  relating  to  customs,  public  health,  precautions 
against  the  diseases  of  animals  and  plants,  emigration  or  immigration,  and  to  the  import 
or  export  of  prohibited  goods;  it  being  understood  that  such  stipulations  and  measures  must 
be  reasonable,  must  be  applied  on  a  footing  of  absolute  equality  betw'een  the  nationals,  pro- 
perty and  flags  of  any  one  of  the  Contracting  States,  including  the  State  which  is  their 
author,  and  must  not  without  good  reason  impede  the  free  exercise  of  navigation. 

Article  5  (vas  adopted. 

ARTICLE  6 

No  dues  of  any  kind  may  be  levied  anywhere  on  the  course  or  at  the  mouth  of  a  naviga- 
ble waterway  of  international  concern,  other  than  dues  in  the  nature  of  payment  for  services 
rendered  and  intended  solely  to  cover  in  an  equitable  manner  the  expenses  of  maintaining 
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and  improving  the  navigability  of  the  waterway  and  its  approaches,  or  to  contribute  to 
oxpondiluro  incurred  in  the  interest  of  navigation.  These  dues  shall  he  fixed  in  accordance 
with  such  expenses,  and  the  tariff  of  dues  shall  he  posted  in  the  ports.  These  dues  shall  be 
levied  in  such  a  manner  as  to  render  unnecessary  a  detailed  examination  of  the  cargo  except 
in  cases  »i  suspected  fraud  or  infringement  of  regulations,  and  so  as  to  facilitate  internation- 
al traffic  as  much  as  possible,  both  as  regards  their  rates  and  the  method  of  their  application. 

Article  6  tvas  adopted. 

ARTICLE  7 


The  transit  of  vessels  and  of  passengers  and  goods  on  navigable  waterways  of  interna- 
tional concern  shall,  so  far  as  customs  formalities  are  concerned,  be  governed  by  the  conditions 
laid  down  in  the  Statute  of  Barcelona  of  .\pril  14,  1921,  on  Freedom  of  Transit.  Whenever 
transit  takes  place  without  transhipment  the  following  additional  provisions  shall  be  applic- 
;d)lo  : 

(a)  When  both  hanks  of  a  waterway  of  international  concern  are  within  one  and 
the  same  State,  the  customs  formalities  imposed  on  goods  in  transit  after  they  have 
been  declared  and  subjected  to  a  summary  inspection  shall  be  limited  to  placing  them 
under  seal  or  padlock,  or  in  the  custody  of  customs  officers. 

(b)  When  a  navigable  waterway  of  international  concern  forms  the  frontier  be- 
tween two  States,  vessels,  passengers  and  goods  in  transit  shall  while  en  roH^e  be  exempt 
from  any  customs  formality,  except  in  cases  in  which  there  are  valid  reasons  of  a 
practical  character  for  carrying  out  customs  formalities  at  a  place  on  the  part  of  the 
river  which  forms  the  frontier,  and  this  can  be  done  without  interfering  with  naviga- 
tion facilities. 

The  transit  of  vessels,  passengers  and  goods  on  navigable  waterways  of  international 
concern  must  not  give  rise  to  the  levying  of  any  duties  whatsoever,  whether  prohibited  by 
the  Statute  of  Barcelona  on  Freedom  of  Transit  or  authorised  by  Article  3  of  that  Statute, 
ft  is  nevertheless  understood  that  vessels  in  transit  may  be  charged  for  the  board  and  lodging 
of  any  customs  officers  who  are  strictly  required  for  supervision. 

M.  LAMAN  DE  VRIES  (Netherlands;  speaking  in  French).  ■ —  There  is  an  error 
in  the  text.  The  Sub-Committee  which  examined  Article  7  agreed  that  the  last 
three  paragraphs  of  the  article  should  be  considered  as  applying  exclusively  to  transit 
without  transhipment,  and  the  text  adopted  by  the  Committee  was  drawn  up  in  accord- 
ance with  this  view;  but  I  see  that  in  the  new  text  now  before  us  this  conditions  is  not 
mentioned.     I  ask  that  the  article  be  rectified. 


M.  KRBEC  (Czecho-Slovakia;  speaking  in  French).  —  In  accordance  with  the  reser- 
vation already  made  in  Committee  by  our  Delegation,  I  venture  to  propose  that  the 
words  afte?-  they  have  been  declared  and  subjected  to  a  summary  inspection  in  paragraph  a 
be  deleted. 

The  Conference  will  remember  that  Article  7  was  referred  to  a  Sub-Committee, 
which  proposed  a  text  practically  identical  with  that  before  us,  but  omitting  the  words 
ajter  they  have  been  declared  and  subjected  to  a  summary  inspection.  These  words  were 
introduced  later  on  a  proposal  by  the  Netherlands  Delegation,  and  they  were  provision- 
ally adopted  by  the  Committee.  Several  delegations,  including  ours,  consider  that 
they  constitute  a  danger  for  the  freedom  of  navigation.  Moreover,  the  text  which 
I  propose  is  in  absolute  conformity  with  the  Treaty  of  Peace.  If,  then,  it  is  accepted 
by  the  Conference,  nothing  will  be  changed  in  the  present  conditions  on  international 
rivers  regulated  by  the  Treaty  of  Peace.  I  may  add  that  our  proposal  is  a  compromise 
J)etween  the  Netherlands  view  and  that  of  those  delegations  which,  like  ours,  fear  that 
the  addition  of  these  words  may  prove  a  hindrance  to  navigation.  If  the  Conference 
accepts  this  text,  one  passage  in  the  Report  will  of  course  have  to  be  changed,  and  with 
a  view  to  this  eventuality,  I  venture  to  propose  the  following  text  : — 

By  the  terms  of  Article  7  a),  a  general  rule  is  enacted,  laying  down  the  principle  on  which 
customs  formalities  should  be  carried  out.  This  rule  should  not  be  intended  to  regulate 
the  concrete  details  of  the  customs  regime  on  each  individual  international  waterway.  Such 
regulations  should  be  left  to  the  navigation  acts  for  which  the  general  Convention  provides 
a  standard.  Thus,  for  example,  the  regimes  at  present  in  force  on  the  Rhine  and  the  W'm 
Parana  would  appear  to  comply  with  the  terms  of  this  piovision. 
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M.  NEUJEAN  (Belgium;  speaking  in  French).  —  1  earnestly  support  M.  Krbec's 
observations,  whicli  bear  the  mark  of  common  sense.  We  have  already  supported 
them  on  several  occasions  during  the  discussion,  and  we  attach  special  importance 
to  them.  But  in  order  not  to  take  up  any  more  of  the  time  of  the  Conference,  I  will 
not  return  to  the  arguments  which  in  any  case  have  been  clearly  slated  by  the  honour- 
able Delegate. 

M.  PERIETZEAXO  (Rnumania;  speaking  in  French).  —  This  question  was  discus- 
sod  in  Committee.  It  appears  under  two  totally  different  aspects,  according  to  dis- 
tricts. Purely  summary  inspection  might  take  place  at  the  mouth  of  the  Scheldt, 
which  crosses  Holland  over  a  distance  of  seven  or  eight  kilometres.  We  all  agree  on 
this  point. 

M.  NE.UJEAN  (Belgium;  speaking  in  French).  —  It  would  be  the  same  whatever 

the  length. 

M.  PERIETZEANO  (Roumania;  speaking  in  French).  —  When  an  international 
river  crosses  any  country  for  a  short  distance,  we  may  allow  that  this  summary  inspec- 
tion is  unnecessary,  but  when  a  river  like  the  Danube  crosses  a  country  such  as  Roumania, 
over  a  distance  of  three  hundred  kilometres,  and  when  the  two  banks  are  situated  in  a 
juarshy  district,  can  we  be  content  with  placing  cargoes  under  seal  without  even 
knowing  of  what  they  consist? 

But  I  will  bring  forward  a  still  stronger  argument.  The  Transit  Convention  allows 
transit  to  be  prevented  in  certain  cases,  when  the  safety  of  a  State  or  the  health  of  per- 
sons or  animals  is  concerned,  and  even  in  other  cases.  How  can  we  prevent  the  transit 
of  a  cargo,  the  contents  of  which  we  do  not  know  ?  The  placing  under  seal  does  not 
prevent  transit  in  the  case  of  private  transport;  the  aim  is  not  to  levy  a  due,  but  to 
prevent  goods  from  passing.  Where  there  are  hundreds  of  kilometres  in  a  region 
which  cannot  constantly  be  watched,  we  cannot  rest  content  with  placing  under  seal. 
I  am  sorry  that  the  Netherlands  Delegate  is  not  here,  as  it  was  he  who  made  this  pro- 
posal, and  I  ask  the  Conference  to  leave  the  text  in  its  present  form. 

M.  PIERRARD  (Belgium;  speaking  in  French).  —  I  will  be  brief,  especially  as 
the  discussion  has  already  been  exhausted  in  Committee.  The  Roumanian  Delegate 
tells  us  that  in  countries  other  than  his  o^\^l,  there  are  no  river  routes  as  long  as  those 
to  which  he  refers.  I  reply  that  we  have  routes  which  will  bear  comparison  with  these. 
But  I  oppose  the  terms  which  he  advocates,  chiefly  because  they  would  mean  a  retro- 
gression as  compared  with  what  already  exists.  Infact  they  amount  to  the  abrogation 
of  a  state  of  affairs  which  has  already  existed  for  three-quarters  of  a  century  on  our 
waters  and  those  of  the  Netherlands;  it  is  for  this  reason  that  we  ask  the  Conference 
not  to  accept  the  insertion  of  the  words  summary  inspection,  and  it  is  for  this  reason  that 
I  second  the  Czecho-Slovak  amendment,  which  exactly  reproduces  the  terms  of  Article 
334  of  the  Treaty  of  Versailles. 

M.  LAMAN  DE  VRIES  (Netherlands;  speaking  in  French).  —  I  greatly  regret 
Ihat  I  do  not  share  M.  Perietzeano's  opinion.  In  the  Netherlands  no  transit  is  allowed 
without  a  declaration — generally  with  a  manifest  in  duplicate — and  without  customs 
nflicials,  having  the  right  to  make  a  summary  iiis])ection. 

The  PRESIDENT  (speaking  in  French).  —  The  Conference  has  now  heard  both 
sides.  As  regards  paragraph  (a)  of  Article  7,  we  have  before  us  the  Czecho-Slovak 
amendment,  which  consists  in  the  omission  of  the  words  after iheijhace  been  declared 
and  subjected  to  a  summary  insjicclion.     The  paragraph  would  then  read  as  follows  :  — 

Wlien  the  two  banks  of  a  river  of  international  concern  are  within  the  same  State,  goods 
in  transit  may  be  placed  under  seal  or  padlock,  or  in  the  custody  of  customs  agents. 

The  object,  in  fact,  is  to  abolish  customs  inspection. 
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M.  VALLOTTON  (Switzerland;  speaking  in  French).  —  I  support  the  Belgian  and 
Czecho-Slovak  Delegations.  We  consider  that  it  would  be  a  most  undesirable  step 
iiackward  to  insert  the  words  proposed,  to  our  very  great  surprise,  by  our  friends 
of  the  Netherlands. 

Sir  Hubert  LLEWELLYN  SMITH  (Great  Britain).  —  Before  the  British  Delega- 
tion can  decide  which  way  to  vote,  I  should  like  to  have  a  ruling  on  the  meaning  of 
the  word  may  in  the  Czecho-Slovak  proposal.  Does  it  mean  that  States  may  choose 
hctwoon  placing  goods  under  customs  seal  or  not  ?  If  so,  I  beg  to  point  out  that  it 
gives  no  guarantee  whatsoever,  and  the  paragraph  might  as  well  be  deleted.  Iweryone 
knows  that  goods  can  be  placed  under  customs  seal.  If,  on  the  other  hand,  this 
amendment  means,  as  was  explained  by  its  supporters,  that  they  must  be  placed  under 
customs  seal,  and  if  the  object  is  to  omit  the  precaution  of  the  summary  inspection, 
then  I  regard  it  more  favourably,  but,  as  I  understand  it,  the  probable  effect  of  the 
proposed  change  would  be  to  weaken  and  not  to  strengthen  what  we  all  desire. 

M.  NEUJEAN  (Belgium;  speaking  in  French).  —  I  should  like  to  say  one  word  in 
reply  to  the  British  Delegate.  The  word  may  means  that  there  will  be  an  option  and 
not  an  obligation,  but  that  if  a  necessity  arises,  we  may  avail  ourselves  of  it. 

While  I  am  speaking  I  should  like  to  say  that  I  considered  M.  Pierrard  to  be  com- 
pletely in  the  right  just  now,  and  I  am  astonished  that  the  Delegate  of  the  Netherlands 
disputes  a  fact  which,  to  my  mind,  is  completely  established  under  Article  20  of  the 
Regulations  for  the  application  of  Article  9  of  the  Treaty  of  April  19th,  1839,  between 
Belgium  and  Holland.     The  passage  in  this  Treaty  reads  as  follows  : — 

Vessels  proceeding  from  Belgium  to  the  sea  via  the  Terneuzen  Canal  and  the  Western 
Scheldt  and  cice  versa  shall  be  exempt  from  all  customs  inspection  and  formalities  on  the 
part  of  the  Netherlands  Customs,  on  their  entry  and  exit  and  during  their  passage  along  the 
Terneuzen  Canal,  except  for  the  placing  of  seals  on  the  hatches... 

This  is  what  was  said  just  now. 

M.  LAMAN  DE  VRIES  (Netherlands;  speaking  in  French).  —  I  beg  to  be  excused 
for  having  forgotten  for  the  moment  the  regime  of  the  Terneuzen  Canal.  I  had  already 
observed  this  morning,  in  the  presence  of  M.  Perietzeano,  that  this  was  a  very  excep- 
tional case;  the  canal  is  not  wide  and  can  be  supervised  from  the  banks. 

The  PRESIDENT  (speaking  in  French).  —  I  can  assure  you  that  the  Treaty  of 
1839  has  been  discussed  for  a  very  long  time.  It  is  one  of  the  hardest  problems  of  inter- 
national politics,  and  you  will  allow  me,  as  a  historian,  to  tell  you  that  we  should  save 
time  if  we  did  not  enter  into  matters  of  history  now.  History  is  the  past.  We  are 
in  the  present. 

The  word  may  does  indeed  leave  a  certain  latitude,  and  as  it  is  difficult  to  impose 
a  duty,  it  seems  to  me  easier  to  accept  the  word  may  than  the  word  must.  Of  course, 
the  British  Delegate  may  vote  as  he  likes,  and  1  only  put  this  forward  as  a  personal 
comment. 

Sir  Hubert  LLEWELLYN  SMITH  (Great  Britain).  —  It  would  be  an  advantage  to 
reserve  this  article,  as  we  have  done  with  other  articles,  and  continue  our  examination 
of  the  text. 

The  PRESIDENT  (speaking  in  French).  —  Is  there  to  be  a  British  amendment  to 
substitute  the  word  must  for  the  word  may  in  the  Czecho-Slovak  amendment  ? 

As  there  is  not,  I  put  to  the  vote  the  Czecho-Slovak  amendment,  which  consists  in 
omitting  two  lines  in  the  middle  of  paragraph  (a)  and  substituting  for  them  the  words... 
goods  in  transit  may  be  placed  under  seal... 

The  amendment  was  rejected  by  I'i  votes  to  10. 
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M.  FERNANDEZ  Y  MEDINA  (Uruguay;  speaking  in  French).  —  1  wish  to  state 
Ihal  1  voted  in  favour  of  the  Czecho-Slovaic  amendment. 

The  PRESIDENT  (speaking  in  French).  —  We  have  still  the  Netherlands  amend- 
ment to  Article  7.  The  Netherlands  Delegation  proposes  to  alter  the  second  para- 
graph as  follows  :  —  The  transit  of  vessels  and  passengers  and  the  transit  of  goods  without 
transhipment  on  waterways... 

Has  the  Chairman  of  the  Committee  or  the  Rapporteur  any  observation  to  make  ? 

I  put  to  the  vote  the  Netherlands  amendment  on  the  subject  of  transhipment. 

The  amendment  was  adopted. 

It  is  of  course  understood  that  the  words  ne  pourra  are  changed  to  ne  pourront  (1). 
I  put  to  the  vote  Article  7  as  a  whole. 

The  article  was  adopted. 

The  meeting  adjourned  at  9.2-')  p.m. 


(1)  English  text  unchanged. 


TWENTY-NINTH  MEETING  OF  THE  CONFERENCE 

(Tuesday,  April  19th,  1921,  at  9  a.m.) 


ADOPTION  OF  ARTICLES  8  TO  22  APPROVAL  OF  AD  DITION  AL  PROTOCOL ADOPTION  OF  ARTI- 
CLE 4  —  DECLARATIONS  WITH  REGARD  TO  THE  CONVENTION  —  ADOPTION  AS  A  WHOLE,  BY 
ROLL-CALL,  OF  CONVENTION  ANT)  STATI  TE  ON  INTERNATIONAL  REGIME  OF  NAVIGABLE 
WATERWAYS 

The  meeting  opened  with  M.  Hanotaux,  President,  in  the  Chair. 


ARTICLE  8 

The  PRESIDENT  (speaking  in  French).  —  We  will  continue  the  discussion  of  the 
articles.     I  will  read  Article  8  : — 

Subject  to  the  provisions  of  Articles  4  and  14,  the  nationals,  property  and  flags  of  all  the 
(Contracting  States  shall,  in  all  ports  situated  on  a  navigable  waterway  of  international  con- 
cern, enjoy,  in  all  that  concerns  the  use  of  the  port,  including  port  dues  and  charges,  a  treat- 
ment equal  to  that  accorded  to  the  nationals,  property  and  flag  of  the  riparian  State  under 
whose  sovereignty  or  authority  the  port  is  situated.  It  is  understood  that  the  property  to 
which  the  present  paragraph  relates  is  property  originating  in.  coming  from  or  destined  for, 
one  or  other  of  the  Contracting  States. 

The  equipment  of  ports  situated  on  a  navigable  waterway  of  international  concern,  and 
the  facilities  afforded  in  these  ports  to  na%igation,  must  not  be  withheld  from  public  use  to 
an  extent  beyond  what  is  reasonable  and  fully  compatible  with  the  free  exercise  of  navigation. 

In  the  application  of  customs  or  other  analogous  duties,  levied  on  the  occasion  of  the 
importation  or  exportation  of  goods  through  the  aforesaid  ports,  no  difference  shall  be  made 
by  reason  of  the  flag  of  the  vessel  on  which  the  transport  has  been  or  is  to  be  accomplished, 
whether  this  flag  be  the  national  flag  or  that  of  any  of  the  Contracting  States. 

The  State  under  whose  sovereignty  or  authority  a  port  is  situated  may  withdraw  the 
benefits  of  the  preceding  paragraph  from  any  vessel  if  it  is  proved  that  the  owner  of  the  vessel 
discriminates  systematically  against  the  nationals  of  that  State,  including  companies  control- 
led by  such  nationals. 

In  the  absence  of  special  circumstances  justifying  an  exception  on  the  ground  of  economic 
necessities,  the  duties  provided  for  above  must  not  be  higher  than  those  levied  on  the  other 
customs  frontiers  of  the  State  interested,  on  goods  of  the  same  kind,  source  and  destination. 
All  facilities  accorded  by  the  Contracting  States  to  the  importation  or  exportation  of  goods 
by  other  land  or  water  routes,  or  in  other  ports,  shall  be  equally  accorded  to  impoitation  or 
exportation  under  the  same  conditions  over  the  navigable  waterway  and  through  the  ports 
referred  to  above. 

M.  SINIGALIA(Italy;speakinginFrench).  —  ArticleSshouldbe  brought  into  accord 
with  the  corresponding  article  of  the  Resolution  concerning  ports.  This  calls  for  a  slight 
alteration  in  the  form.  In  article  8  of  the  Resolution  concerning  ports,  it  appeared  neces- 
sary to  establish  a  distinction,  from  the  point  of  view  of  equality  of  treatment,  between 
customs  dues  and  local  octroi  or  consumption  dues.  Perfect  equality  may  be  admitted 
for  customs  dues,  which  depend  on  the  general  laws  of  the  State;  but  the  same  equal- 
ity cannot  be  admitted  for  octroi  and  consumption  dues,  which  depend  on  local 
authorities.     Article  8  of  the  Resolution  on  ports  reads  as  follows  :^ 

In  the  levying  of  any  customs,  local  octroi,  consumption  duties  or  in  particular  of  any 
incidental  charges  imposed  on  imports  or  exports,  no  difference  shall  be  made... 
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The  socond  paragraph  contains  the  following  addition  : — 

In  the  absence  of  special  circumstances  justifying  an  exception  on  account  of  economic 
needs,  the  customs  must  not  be  higher  than  thiise  imposed  at  the  other  customs  frontiers 
of  the  State  concerned  on  imports  and  exports... 

I  think  the  same  provision  should  be  introduced  into  Article  8  of  the  Convention 
on  Navigable  Waterways,  which  deals  with  the  same  question.  I  therefore  propose 
that  in  the  third  paragraph,  between  the  words  customs  and  duties,  the  words  or  other 
analogous  should  be  added;  and  that  the  words  local  octroi  or  consumption  duties  or 
incidental  charges  he  added  after  the  word  duties;  and  that  in  paragraph  5  the  words 
customs  duties  be  substituted  for  the  words  duties  the  provided  for  above. 

M.  BARRAIL  (France;  speaking  in  French).  —  Could  we  not  allow  the  words  or 
other  analogous  to  remain  and  still  add  local  octroi...?  Dues  other  than  local  octroi  or 
consumption  duties  may  be  considered  as  customs  duties. 

M.  SINIGALIA  (Italy;  speaking  in  French).  —  The  words  which  I  proj)Ose  to  add 
or  incidental  charges  appear  to  me  to  make  the  words  or  other  anaZogoMS superfluous; 
the  incidental  charges  would  be  considered  as  customs  dues. 

M.  BARRAIL  (France;  speaking  in  French).  —  We  cannot  say  that  incidental 
charges  are  considered  as  customs  dues. 

M.  SINIGALIA  (Italy;  speaking  in  French).  —  The  object  of  the  proposal  is  to 
make  the  article  in  the  Resolution  on  Ports  correspond  to  that  in  the  Convention  on 
Navigable  Waterways,  as  these  articles  deal  with  the  same  subject.  Any  discrepancies 
between  the  two  texts  may  give  rise  to  difficulties. 

M.  BARRAIL  (France;  speaking  in  French).  —  You  are  quite  right,  but  we  might 
have  used  for  the  ports  the  Waterways  Convention  text,  which  had  previously  been 
adopted,  at  any  rate  in  Committee.  In  order  that  we  may  all  agree,  I  ask  that  the 
words  or  other  analogous  be  kept,  and  I  accept  the  addition  proposed  by  M.  Sinigalia 
of  the  words  local  octroi  or  consumption  duties. 

M.  SINIGALIA  (Italy;  speaking  in  French).  —  I  agree. 

The  PRESIDENT  (speaking  in  French).  —  The  first  sentence  of  the  third  para- 
graph would  thus  begin  :  —  In  the  application  of  customs  or  other  analogous  duties,  local 
octroi  or  consumption  duties  levied  on  the  occasion... 

M.  SIBILLE  (France;  speaking  in  French).  —  We  are  making  a  Convention  on  the 
Regime  of  Navigable  Waterways  of  International  Concern,  and  we  are  incidentally 
laying  down  certain  rules  regarding  river  navigation,  but  I  think  we  shall  all  agree 
that  we  should  not  deal  with  maritime  navigation.  There  are  large  rivers  which 
are  accessible  to  sea-going  vessels  up  to  a  certain  distance  from  their  mouth,  and  on 
which  there  are  large  inland  seaports.  These  inland  ports  have  a  double  character, 
—they  are  at  the  same  time  seaports  and  river-ports.  In  Article  8  which  we  are  now  dis- 
cussing we  propose  to  lay  down  certain  rules  regarding  river-ports  situated  on  inter- 
national rivers.  I  think  that  those  ports  which  are  both  seaports  and  river-ports 
shoidd  not  be  dealt  with  in  this  Convention  except  in  so  far  as  they  are  river-ports. 
The  navigation  which  we  are  to  regulate  here  is  not  maritime  navigation  below  these 
ports,  but  river  navigation.  If  this  article  were  adopted  in  the  form  proposed,  any 
Power  which  has  an  inland  seaport  could  be  bound  in  respect  of  the  regime  governing 
its  merchant  marine;  in  particular  it  could  no  longer  establish  flag  surcharges.  Flag 
surcharges  still  existed  in  the  last  century  in  France.  We  abolished  them  in  1866.  It 
was  desired  to  re-establish  them  about  1872  or  1875,  but  this  could  not  lie  done  because 
we  were  bound  hv  international  Conventions. 
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At  the  present  moment  we  are  uncertain  as  to  what  will  be  the  regime  for  the  mer- 
chant marines  of  the  world.  For  my  part  I  wish  to  reserve  for  my  own  country  the 
power  of  having  recourse  to  the  system  of  flag  surcharges.  I  should  not  like  my 
adherence  to  the  principle  laid  down  in  Articles  to  be  brought  up  against  me.  The  Con- 
vention should  regulate  river  transport  and  not  maritime  transport.  We  are  dealing 
here  only  with  river  law  and  not  with  maritime  law.  I  propose  therefore  to  add  after 
the  word  transport  in  paragraph  3  of  Article  8  the  word  by  water\\ay.  I  will  take,  for 
example,  the  port  of  Antwerp,  which  will  be  an  international  port,  as  it  is  situated  on 
a  river  common  to  France  and  Belgium.  This  article  is  not  to  apply  to  the  maritime 
part  of  the  river  between  Antwerp  and  the  sea.  On  the  other  hand,  it  will  apply  above 
Antwerp  in  the  direction  of  France.  This  is  a  distinction  which  1  think  it  is  absolutely 
necessary  to  make. 

M.  HOSTIE  (speaking  in  French).  —  I  only  wish  to  point  out  that  there  are  sea- 
ports above  Antwerp, — Ghent  for  example, — and  also  that  Antwerp  has  been  an  inter- 
national port  for  nearly  fifty  years. 

M.  SIBILTjE  (France;  speaking  in  French).  —  Very  well;  perhaps  1  should  have 
spoken  of  Ghent  instead  of  Antwerp.  But  I  maintain,  and  you  will  probably  admit, 
that  we  should  not  regulate  maritime  navigation  in  this  place.  If  you  wish  to  regulate 
the  navigation  of  the  river  in  its  maritime  port,  you  are  dealing,  I  repeat,  with  maritime 
law,  and  I  intend  to  reserve  for  my  country  this  right  to  establish  at  will  the  new  regime 
for  its  merchant  marine. 

The  PRESIDENT  (speaking  in  French).  —  Paragraph  3  of  Article  8  would  there- 
fore read  as  follows  : — 

In  the  application  of  customs  or  other  analogous  duties,  local  octroi  or  consumption 
duties  or  incidental  charges,  levied  on  the  occasion  of  the  importation  or  exportation  of  goods 
through  the  aforesaid  ports,  no  difference  shall  be  made  by  reason  of  the  flag  of  the  vessel 
on  which  the  water  transport... 

Here  M.  Sibille's  addition  \^^ll  be  inserted. 

...  has  been  or  is  to  be  accomplished,  whether  this  flag  be  the  national  flag  or  that  of  any 
of  the  Contracting  States. 

M.  PIERRARD  (Belgium;  speaking  in  French).  —  In  spite  of  my  friendship  with 
M.  Sibille  and  the  French  Delegation,  I  greatly  regret  that  I  cannot  accept  the  word- 
ing which  has  been  proposed.  If  we  are  making  a  Convention,  it  is  obviously  not  for 
inland  waterway  navigation,  but  in  order  to  open  international  ports  to  maritime 
navigation.  Moreover  if  we  suggest  to  States  that  they  should  begin  levying  flag  sur- 
charges 1  regret  that  1  for  one  cannot  agree  to  this  proposal. 

The  PRESIDENT  (speaking  in  French).  —  Would  M.  Sibille  agree  to  an  interpre- 
tative reference  in  the  records,  explaining  that  the  French  Delegation  understood  the 
word  Iransport  to  apply  only  to  inland  waterway  navigation  ? 

M.  SIBILLE  (France;  speaking  in  French).  —  The  Belgian  Delegation  wishes  this 
word  to  be  applied  to  maritime  navigation.  We  are  therefore  completely  at  variance. 
The  Conference  must  settle  the  difference  of  opinion.  1  maintain  that  we  cannot  lay 
down  any  provisions  as  regards  maritime  navigation.  I  intend  to  reserve  for  my 
country  complete  freedom  as  regards  the  regime  of  the  merchant  marine,  and  I  cannot 
agree  to  bind  myself  as  regards  this  regime.  The  Conference  was  not  summoned  to 
deal  with  questions  of  merchant  marine;  we  are  here  for  the  sole  purpose  of  settling 
questions  of  waterway  navigation. 

M.  WlNIARSKl  (Poland;  speaking  in  French).  ■ —  The  Polish  Delegation  supports 
the  view  of  the  French  Delegation.     We  arc  not  called  upon  here  to  regulate  in  any 
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way  the  regime  of  maritime  navigation,  liut  that  of  inland  water  transport,  ll 
is  in  this  sense  I  have  hitherto  understood  the  provision  now  Ix'fore  ns,  and  as  tiio 
I5('igian  Delegation  does  not  think  that  it  can  suj)port  this  view,  it  would  he  dosiralilc 
for  it  to  give  us  its  reasons. 

The  PRESIDENT  (speaking  in  French).  —  The  Convention  as  a  whole  certainly 
refers  to  inland  waterways;  in  fact,  great  precautions  have  even  been  taken  in  order 
lo  avoid  encroaching  upon  maritime  quoslions.  Although  I  am  not  qualified  to  give 
a  decision,  I  would  beg  the  Conference  to  think  of  its  agenda  as  a  whole.  Has  M.  Pier- 
rard  any  reply  to  make  to  M.  Winiarski  ? 

M.  PIERRARD  (Belgium;  speaking  in  French).  ■ —  I  can  only  repeat  what  I  have 
already  said.  I  think  that  the  Convention  which  we  are  preparing  here  does  not  refer 
exclusively  to  questions  of  inland  waterways,  and  I  do  not  think  that  we  should  bf 
assisting  humanity  along  the  path  of  progress  if  we  were  to  return  to  the  regime  of 
flag  surcharges.  I  must  state  that  1,  for  my  part,  could  not  accede  to  this.  I  do  not 
know  what  are  the  interests  of  France  in  this  matter;  1  think  that  she  has  no  interna- 
tional ports.  The  question  is  so  serious  that  it  cannot  be  thus  solved  ex  abrupfo  on 
the  occasion  of  an  imexpected  alteration  proposed  in  the  course  of  discussion. 

The  PRESIDENT  (speaking  in  French).  —  The  question  of  flag  surcharges  was 
only  mentioned  by  M.  Sibille  as  an  example.  It  has  certainly  been  asked  and  insisted 
upon  that  maritime  navigation  should  not  be  dealt  with  here.  As  M.  Sibille  asks  for 
the  addition  of  the  words  by  waterwaij  after  the  word  transport  we  are  still  keeping  to 
our  agenda.     We  must  not  read  allusions  into  what  M.  Sibille  only  cited  as  an  example. 

Sir  Hubert  LLEWELLYN  SMITH  (Great  Britain).  —  The  British  Delegation  is 
entirely  in  accord  with  the  French  view  that  the  object  of  this  Convention  is  to  regulate 
inland  navigation  and  not  maritime  navigation.  My  difficulty  arises  from  an  entirely 
different  cause.  When  we  have  a  Convention,  every  clause  of  which  has  been  dis- 
cussed at  great  length,  and  then,  at  the  very  last  moment,  a  word  is  put  into  one  of 
the  clauses,  I  wish  for  time  to  see  the  effect  of  this  word  on  the  whole  Convention. 
Much  as  I  dislike  asking  for  an  amendment  to  be  reserved,  I  feel  that  1  must  ask  that 
we  should  have  time  to  consider  what  would  be  the  effect  of  introducing  a  word  such 
as  this.  On  the  general  question  that  this  is  a  Convention  to  regulate  river  navigation 
and  not  maritime  navigation,  I  am  entirely  in  accord;  but  asea-going  vessel  may  carry 
on  river  navigation,  and  we  have  to  be  very  careful  to  see  what  is  meant  by  transport 
by  waterway,  which  it  is  proposed  to  add.  I  would  venture  to  appeal  to  the  French 
Delegate  and  ask  him  whether  a  carefully  drafted  sentence  could  not  be  inserted  in 
the  records,  or,  if  he  likes,  in  the  Final  Act,  making  it  clear  that  nothing  in  this  Con- 
vention is  intended  to  deal  with  the  general  question  of  maritime  navigation,  and 
whether  this  solution  would  not  meet  the  difhculties  which  he  feels,  and  with  which 
I  must  say  that  I  sympathise  up  to  a  certain  point. 

M.  ADATCI  (Chairman  of  the  Waterways  Committee;  speaking  in  French).  —  I  enti- 
rely share  the  views  of  Sir  Hubert  Llewellyn  Smith.  The  Committee  held  numerous 
meetings  and  studied  this  question  in  detail;  all  the  experts  and  the  chief  delegates 
came  and  expressed  their  views,  and  when  they  did  not  receive  satisfaction  they  reser- 
ved the  right  to  make  a  few  brief  remarks  in  plenary  meeting.  I  thought  therefore 
that  no  incident  would  take  place  in  the  Conference;  if  at  the  last  moment  not  merely 
textual  amendments,  but  also  amendments  of  substance,  are  introtluced.  our  work 
will  never  come  to  an  end;  the  Conference  must  not  enter  upon  this  dangerous  path. 
Except  in  case  of  absolute  necessity  we  should  refrain  from  introducing  surprise 
amendments  at  the  last  moment. 

M.  NEUJEAN  (Belgium;  speaking  in  French).  —  This  should  indeed  not  be  doni 
except  in  case  of  absolute  necessity. 
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M.  SIBILLE  (France;  speaking  in  French).  —  The  Delegate  of  Great  Britain  has 
(expressed  ills  surprise  at  liiuling  a  (fueslion  of  such  importance  as  this  raised  at  the 
last  monicnl.  He  admits,  however,  that  it  is  of  very  great  importance,  and  he  shares 
our  views  to  a  large  extent.  But  he  appeals  to  my  conciliatory  spirit,  asking  me  to 
allow  the  text  placed  before  us  to  pass,  on  condition  that  a  provision  satisfying  my 
wishes  is  placed  in  the  Final  Act.  I  accept  this  pro])Osal  in  the  hope  that  theConferenco 
will  insert  in  the  Final  Act  the  provision  in  question,  which  we  will  draw  up  by  common 
agreement  (1). 

The  PRESIDENT  (speaking  in  French).  —  Tlie  text  of  the  Convention  remains 
unchanged,  but  it  is  understood  that  the  British  and  French  Delegations  will  collabo- 
rate in  drawing  u|)  a  text  for  inclusion  in  the  Final  Act.  We  have  before  us,  therefore, 
a  text  which  has  not  undergone  any  change  other  than  that  proposed  by  the  Italian 
Delegation.     1  think  there  is  no  need  to  read  it  again. 

I  will  |iut  to  the  vote  paragraph  3  of  Article  8. 

Paragraph  3  was  adopted. 

I  will  put  to  the  vote  Article  8  as  a  whole. 
Article  S  as  a  whole  was  adopted. 


ARTICLE  9 

The  PRESIDENT  (speaking  in  French).  — We  will  now  pass  to  Article  9,  which 
reads  as  follows  :  — 

(1)  Each  riparian  State  is  hound,  on  the  one  hand,  to  refrain  from  all  measures  likely  to 
prejudice  the  navigability  of  the  waterway  or  to  reduce  the  facilities  for  navigation,  and, 
on  the  other  hand,  to  take  at  the  earliest  possible  opportunity  all  necessary  steps  for  remov- 
ing any  accidental  obstacles  and  dangers  to  navigation. 

(2)  It  such  navigation  necessitates  regular  upkeep  of  the  waterway,  each  of  the  riparian 
States  is  hound  by  obligation  to  the  others  to  take  such  steps  and  to  execute  as  quickly  as 
possible  such  works  on  its  territory  as  are  necessary  for  the  purpose,  taking  account  at  all 
times  of  the  conditions  of  navigation  as  well  as  of  the  economic  state  of  the  regions  served 
by  the  navigable  waterway. 

In  the  absence  of  an  agreement  to  the  contrary,  any  riparian  State  will  have  the  right, 
on  valid  reason  being  shown,  to  demand  from  the  other  riparians  a  reasonable  contribution 
towards  the  cost  of  upkeep. 

(3)  In  the  absence  of  legitimate  grounds  for  opposition  by  one  of  the  riparian  States, 
including  the  State  territorially  interested,  based  either  on  the  actual  conditions  of  naviga- 
bility in  its  territory,  or  on  other  interests  such  as,  particularly,  the  maintenance  of  the  nor- 
mal water-conditions,  requirements  for  irrigation,  the  use  of  water-power,  or  the  necessity 
for  constructing  other  and  more  advantageous  ways  of  communication,  a  riparian  State 
may  not  refuse  to  carry  out  works  necessary  for  the  improvement  of  navigability  which  are 
asked  for  by  another  riparian  State,  if  such  State  offers  to  pay  the  cost  of  the  works  and  a 
fair  share  of  the  additional  cost  of  the  upkeep.  It  is  understood,  however,  that  such  works 
cannot  be  undertaken  so  long  as  the  State  on  the  territory  of  which  they  are  to  be  carried 
out  objects  on  the  ground  of  vital  interests. 

(4)  In  the  absence  of  any  agreement  to  the  contrary,  a  .State  which  is  obliged  to  carry 
out  works  of  upkeep  is  entitled  to  free  itself  from  the  obligation  if,  with  the  consent  of  all 
the  co-riparian  States,  one  or  more  of  them  agree  to  carry  out  the  works  instead  of  it;  as 
regards  works  for  iniprovenient,  a  State  which  is  obliged  to  carry  them  out  shall  be  freed 
from  the  obligation  if  it  authorises  the  State  which  made  the  request  to  carry  them  out  instead 
of  it.  The  carrying  out  of  works  by  States  other  than  the  State  territorially  interested,  or 
the  sharing  by  them  in  the  cost  of  works,  shall  be  so  arranged  as  not  to  prejudice  the  rights 
of  the  State  territorially  interested  as  regards  the  supervision  and  administrative  control 
over  the  works,  or  its  sovereignty  and  authority  over  the  navigable  waterway. 

(5)  On  the  waterways  referred  to  in  Article  i  a,  the  provisions  of  the  present  Article  are 
to  be  applied  subject  to  the  terms  of  the  Treaties,  Conventions,  or  Navigation  Acts  which 
determine  the  powers  and  responsibilities  of  the  International  Commission  in  respect  of  works. 


(1)  As  a  result  of  this  exchange  of  views  the  following  text  vva-s  inserted  in  the  Final  Act  of  the 
Conference  : 

"The  Conference  declares  that  in  laying  down  in  .Vrticlo  9  of  the  Statute  relating  to  Navigable 
\Vaterw;Ays  of  International  Concern  a  regime  for  ports  situated  on  such  waterways,  there  was  no 
intention  of  settling  any  question  of  principle  relating  to  the  regime  of  nationtd  seaports." 
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Subject  to  any  special  provisions  in  the  said  Treaties,  Conventions,  or  Navigation  Acts, 
which  exist  or  may  be  concluded  : 

(0  Decisions  in  regard  to  works  will  be  made  l)y  the  ('.nmmission. 

h)  The  settlement,  under  the  conditions  laid  down  in  Article  19  below,  of  any  dis])utc 
which  may  arise  as  a  result  of  these  decisions,  may  always  be  demanded  on  the  grounds  that 
these  decisions  are  ultra  vires,  or  that  they  infringe  international  Conventions  governing 
navigable  waterways.  A  request  for  a  settlement  under  the  aforesaid  conditions  based  on 
any  other  grounds  can  only  be  put  forward  by  the  .State  which  is  territorially  interested. 

The  decision  of  this  Commission  shall  be  in  conformity  with  the  pro\isi(ins  nf  the  present 
Article. 

(6)  Notwithstanding  the  provisions  of  paragraph  1  of  this  Article,  a  riparian  State  may, 
in  the  absence  of  any  arrangement  to  the  contrary,  close  a  waterway  wholly  or  in  part  to 
navigation  with  the  consent  of  all  the  riparian  States  or  of  all  the  States  represented  on  the 
International  Commission  if  one  exists. 

As  an  exceptional  case  one  of  the  riparian  States  of  a  navigable  waterway  of  international 
concern  not  referred  to  in  Article  1  a  may  close  the  waterway  to  navigation,  if  the  navigation 
on  it  is  of  very  small  importance,  and  if  the  State  in  question  can  justify  its  action  on  the  ground 
of  an  economic  interest  clearly  greater  than  that  of  navigation.  In  this  case  the  closing  to 
navigation  may  only  take  place  after  a  year's  notice  and  subject  to  an  appeal  on  the  part 
of  any  other  riparian  State  under  the  conditions  laid  down  in  Article  19.  If  necessary  the 
judgment  shall  prescribe  the  conditions  under  which  the  closing  to  navigation  may  be 
carried  into  effect. 

(7)  Should  access  to  the  sea  be  afforded  by  a  navigable  waterway  of  international  cone  ern 
through  several  branches,  all  of  which  are  situated  in  the  territory  of  one  and  the  same  State, 
the  provisions  of  paragraphs  1,2  md  3  of  this  Article  shall  apply  only  to  the  principal 
branches  deemed  necessary  for  providing  free  access  to  the  sea. 

M.  WINIARSKI  (Poland;  speaking  in  French).  —  In  paragraph  3  I  should  like 
to  add  timber-rafting  to  the  list,  which  is  obviously  not  exhaustive  : — 

...  or  on  other  interests  such  as,  particularly,  the  maintenance  of  the  normal  water- 
conditions,  requirements  for  irrigation,  the  use  of  water-pover.  the  necessity  for  construct- 
ing other  and  more  advantageous  ways  of  communication  or  timber-rafting... 

This  Convention  may  indeed  apply  to  navigable  waterways  which  are  of  very  slight 
importance  for  navigation,  but  of  great  importance  for  rafting. 

Sir  Hubert  LLEWELLYN  SMITH  (Great  Britain).  —  At  the  moment  when  the 
Polish  Delegate  spoke,  I  was  about  to  propose  the  substitution  of  the  words  amongst 
others  for  the  word  particularly. 

The  PRESIDENT  (speaking  in  French).  —  I  agree  that  this  substitution  may  be 
made,  and  the  records,  which  will,  of  course,  contain  M.  Winiarski's  speech,  will  indicate 
exactly  what  is  referred  to. 

M.  WINIARSKI  (Poland;  speaking  in  French).  —  We  are  in  agreement. 

M.  VALLOTTON  (Switzerland;  speaking  in  French).  —  As  you  heard  yesterday, 
the  Swiss  Delegation  has  very  strong  reasons  for  hoping  that  it  will  now  be  possible  for 
the  text  of  Article  9  to  be  improved;  otherwise  we  should  have  to  make  a  very  clear 
reservation  with  regard  to  the  subsequent  attitude  of  our  Government.  Hitherto,  in 
conventions  on  the  navigation  of  international  rivers,  the  aim  has  been  not  to  give 
very  extensive  rights,  but  rather  to  give  permanent  rights,  w'hich  should  make  it  pos- 
sible for  riparian  States — and  particularly  upstream  States,  which  sometimes  do  not 
possess  any  other  access  to  the  sea  except  the  international  river^ — to  expend  with 
an  easy  mind  sums — and  often  very  considerable  ones^ — necessitated  by  an  ever-increas- 
ing traffic,  and  to  be  applied  not  only  to  the  upkeep  but  also  to  the  improvement  of  the 
waterway,  installations  in  ports  and  so  forth.  Our  objection  to  this  Convention,  and 
particularly  to  Article  9,  is  that  it  has  introduced  the  opposite  system,  involving  legal 
ambiguities,  a  haphazard  system  of  law,- — a  system  based  on  the  will  of  individual  States, 
as  opposed  to  a  clear  definition  of  the  rights  and  obligations  of  each  individual  State. 

I  will  explain  my  meaning.  In  the  first  place,  in  defining  the  minimum  upkeep, 
a  most  regrettable  restriction  has  been  introduced, — the  result  of  a  hasty  improvisa- 
tion,-— namely,  the  rule  that  riparian  States  shovdd  only  take  precautions  against  acci- 
dents.    Consequently,  when  navigation  is  exposed  to  permanent  obstacles  or  damage, 
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tlic  State  a  contrario  will  not  be  bound  to  restore  it.  This  situation  is  really  extraor- 
dinary, and  I  may  remind  you  that  it  is  due  solely  to  the  fact  that  the  Portuguese  Dele- 
i^ation  once  jjointed  out  a  case  which,  to  my  mind,  did  not  in  the  least  come  within 
the  scope  of  upkeep,  and  in  order  to  satisfy  this  Delegation  the  word  accidental  was 
added.  This  morning  we  asked  the  Portuguese  Delegate  whether  he  insisted  upon 
the  retention  of  this  word,  and  he  told  us  that  he  saw  no  objection  to  omitting  it. 
That  in  itself  would  constitute  progress,  and  the  object  of  the  first  of  our  proposals 
is  to  omit  this  word  in  section  1  of  Article  9.  We  are  decidedly  of  opinion  that  section  2 
refers  to  all  those  European  watercourses  which  come  under  the  category  of  water- 
ways of  international  concern  and  which  all,  as  a  general  rule,  require  regular  upkeep. 

This  is  an  innovation.  Hitherto  we  have  held  to  a  very  simple  principle, — that 
inscribed  in  a  (Convention  which  in  this  respect  has  proved  its  worth;  I  refer  to  the 
Convention  of  Man)dieim, — the  Rhine  Act,  Article  28  of  which  reads  : — 

The  High  Contracting  Parlies  each  undertake,  as  has  been  done  in  the  past,  each  in  respect 
of  its  own  territory,  to  place  and  maintain  in  good  condition  existing  haulage  routes  and 
also  the  channel  of  the  Rhine...  the  riparian  State  in  i\'ho.se  territory  are  situated  those 
parts  of  the  ri\>er  which  have  not  yet  been  placed  in  adequate  order  and  the  channel  of  which 
is  therefore  variable  willcause  buoys  to  be  placed  in  such  channel  in  clearly  marked  positions... 

I  will  not  read  any  more,  but  I  am  here  enunciating  a  [)rinciple  which  is  perfectly 
clear.  Each  of  us  maintains  the  waterways  on  his  own  territory  and  for  his  own  terri- 
tory; that  1  think  rests  on  experience.  It  amounts  to  this,  that  if  we  take  the  sum 
total  of  the  interests  represented  on  a  waterway  such  as  the  Rhine,  it  becomes  clear 
that  each  is  interested  in  proportion  to  the  extent  of  his  territory,  and  any  other  method 
of  distribution  would  only  result  in  wholly  unnecessary  quarrels.  For  this  we  have 
substituted  a  formula  according  to  which  each  of  the  riparian  States,  by  showing  just 
and  valid  reasons  for  so  doing,  will  have  the  right  to  require  the  others  to  bear  their 
share  of  the  cost  of  upkeep.  But  if  you  compare  this  with  section  4,  according  to  which 
the  State  which  is  bound  to  carry  out  works  of  upkeep  may  free  itself  from  this  obliga- 
tion with  the  consent  of  all  the  co-riparian  States,  if  one  or  more  of  them  agrees  to 
carry  out  these  works  in  its  stead,  you  will  have  laws  of  a  most  uncertain  kind  which 
will  certainly  give  rise  to  most  regrettable  practices.  Such  a  Convention  cannot  but 
have  a  most  uncertain  life,  and,  in  our  opinion,  States  will  certainly  be  led  to  do  notlung 
during  the  period  in  which  it  is  in  force,  and  it  will  be  realised  that  its  provisions  are 
quite  incapable  of  being  applied.  We  therefore  propose  the  following  amendments 
to  this  section  : 

Omit  the  words  : 

In  the  absence  of  an  agreement  to  the  contrary,  any  riparian  Stale  will  have  the  right, 
on  valid  reason  being  shown,  to  demand  from  the  other  riparians  a  reasonable  contribution 
towards  the  cost  of  upkeep, 

and  substitute  for  them  the  following  text  : 

If  necessary,  special  agreements  shall  be  concluded  between  two  or  more  riparian  States 
for  the  execution  of  certain  works  for  improvement,  with  the  assent  of  all  the  riparian  States, 
with  a  view  to  freeing  partially  any  of  them  who  may  be  bound  to  carry  out  such  works. 

Then  at  the  beginning  of  section  4  we  ask  for  the  following  words  to  be  omitted  : 

In  the  absence  of  any  agreement  to  the  contrary,  a  State  which  is  obliged  to  carry  out 
works  of  upkeep  is  entitled  to  free  itself  from  the  obligation,  if  with  the  consent  of  all  the 
co-riparian  States  one  or  more  of  them  agree  to  carry  out  the  works  instead  of  it; 

and  to  say  : 

If  necessary,  special  agreements  shall  be  concluded  between  two  or  more  riparian  States 
for  the  execution  of  certain  works  for  improvement,  with  the  assent  of  all  the  riparian  Stales, 
with  a  view  to  freeing  partially  any  of  them  who  may  be  bound  to  carry  out  such  works. 

The  whole  of  the  section  would  thus  disappear  and  would  be  replaced  by  the  prin- 
ciple of  voluntary  consent. 
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1  am  convinced  that  in  practice  it  is  only  on  these  lines  that  anything  really  capable 
of  application  will  be  arriv^ed  at, — on  the  principle  that  as  regards  improvements,  in  par- 
liciilar,  it  is  only  special  agreements  which  will  have  a  practical  effect.  This  was  in- 
deed what  the  Rapporteur,  .M.  Montarroyos,  himself  stated  with  great  force,  when 
he  referred  to  Conventions  in  Latin  America,  the  efficacy  of  which  has  been  proved. 
We  hope  that  the  Conference  will  find  it  possible  to  take  our  wishes  into  account.  Let 
ine  assure  you  that  we  are  formulating  these  proposals  with  the  desire  to  see  this  Con- 
vention adopted  and  to  render  it  more  acceptable.  If  the  Conference  considered  that 
it  must  leave  our  wishes  aside,  we  should  be  very  sorry,  but  of  course  we  should  do 
our  best  to  make  use  of  this  article;  we  are  convinced,  however,  that  this  will  be  diffi- 
cult. 

M.  MONTARROYOS  (Brazil,  Rapporteur;  speaking  in  French).  —  I  greatly  regret 
that  I  am  compelled  to  oppose  M.  Vallotton's  proposal.  I  should  like  to  say  first  of 
all  that  this  article  is  the  result  of  a  compromise,  and  it  was  only  M.  Vallotton  who 
would  not  give  his  support  to  the  text.  The  mere  fact  that  he  asks  for  the  word  acci- 
dental to  be  omitted  shows  that  he  did  not  perhaps  see  his  way  to  comprehend  fully 
the  mechanism  of  this  article.  Section  1  lays  down  that  each  riparian  State  is  bound... 
to  refrain  from  all  measures  likely  to  prejudice  the  navigability...  und...  to  take...  all  neces- 
sary steps  for  remoi>ing  any...  accidental...  obstacles. 

-Many  examples  were  cited  in  Committee  in  connection  witli  the  case  put  forward 
by  the  Portuguese  Delegate.  We  cited  the  case  of  a  tree  which  has  fallen  into  a  river. 
Of  course  this  is  an  accidental  obstacle;  it  was  to  things  of  this  kind  that  the  article 
was  intended  to  refer.  The  first  section  applies  to  upkeep  of  this  kind;  the  second 
section  refers  to  regular  upkeep.  The  word  regular  indicates  the  greater  importance 
of  upkeep  of  this  kind.  We  then  come  to  the  third  section,  which  refers  to  works  for 
improvement.     You  will  see  the  gradation, — the  natural  sequence  of  ideas,  in  this  article. 

yi.  Vallotton  said  that  the  third  section  of  this  article  contained  an  innovation  as 
regards  regulations  of  this  kind.  That  may  be  so.  In  the  first  place,  we  drafted 
this  article  in  such  a  way  that  it  should  apply  to  international  rivers  as  a  whole.  To 
our  idea  M.  Vallotton  opposes  a  particularist  idea  which  affects  two  or  three  special 
rivers.     I  do  not  think  that  in  principle  there  is  any  innovation. 

As  regards  the  agreements  which  M.  Vallotton  proposes  to  substitute  for  the  regula- 
tions laid  down  here,  I  said  that  in  American  treaties,  instead  of  entering  into  certain 
details,  provision  was  made  for  the  conclusion  of  subsequent  agreements;  but  that  refers 
to  individual  rivers.  If  we  wished  to  make  a  Convention  for  rivers  as  a  whole  we  must 
adopt  another  system.  Two  contracting  States  may  have  mutual  confidence,  and 
may  adopt  the  system  of  agreements;  but  for  general  application  a  system  of  regu- 
lations must  be  provided.  I  therefore  considered  that  the  Conference  should  retain  the 
article  in  its  present  form.  I  should  also  like  to  point  out  that  this  text  is  the  result  of 
a  compromise  within  the  Committee  itself. 

M.  VALLOTTON  (Switzerland;  speaking  in  French).  —  I  greatly  regret  that  I 
must  speak  once  more,  but  the  text  does  not  satisfy  us,  because  a  formula  has  not  been 
found  which  would  allow  those  in  other  continents  who  do  not  wish  to  carry  out 
works  of  upkeep  on  their  watercourses  to  continue  not  to  do  so,  but  which  nevertheless 
would  not  involve  the  riparian  States  of  the  watercourses  of  eastern  Europe  in  such  a 
general  retrograde  movement.  My  objection  to  the  wording  which  1  have  criticised 
is  that  it  establishes  a  formula  of  an  absolute  kind  which  introduces  as  regards  up- 
keep— and  the  Rapporteur  did  not  reply  to  this  point — the  idea,  which  does  not  seem 
to  us  to  be  just,  that  a  riparian  State  may  free  itself  from  its  obligation  as  regards 
upkeep — an  obligation  which  has  hitherto  been  absolute- — on  valid  grounds  of  which, 
according  to  the  text,  it  would  be  the  sole  judge.  One  may  say  that  the  words  in  the 
absence  of  an  agreement  to  the  contrary  introduce  a  safety-valve. 

As  regards  the  riparian  States  of  the  Rhine,  the  Treaty  of  Peace,  which  is  itself  the 
agreement  to  the  contrary,  appears  to  refer  the  question  to  the  present  Convention 
in  a  clause  which  is  by  no  means  clear.  Consequently  if,  as  I  have  continually  asserted 
on  behalf  of  the  Swiss  Delegation,  we  do  not  now  lay  down  on  this  point  wider  regula- 
tions tlian  those  in  this   article,   which    reserves  regulations   that   have   not   been 
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explained,  we  may  bv  lold  : — ^These  provisions  will  he  applicable  to  the  lUiiiic  I 
consider  that  this  would  constitute  a  violation  of  the  Treaty,  and  1  have  unceasingly 
opposed  it  from  the  very  beginning  of  this  Conference.  This  is  the  most  serions 
criticism  which  1  otTer  to  the  text. 

M.  PERIETZEANO  (Roumania;  speaking  in  French).  —  I  have  no  intention  of 
r>»-opening  this  question  in  Conference;  it  has  been  debated  i)oth  in  Sub-Committre 
and  in  Committee,  and  as  the  Chairman,  M.  Adatci,  has  told  you,  it  has  been  examined 
in  all  its  aspects.  To  discuss  it  again  would  be  needlessly  to  prolong  the  debate.  I 
support  the  clear  explanation  given  by  the  Rapporteur,  and  doubtless  the  Conference 
also  sujtports  it,- — even  M.  Vallotton  I  think,  since  his  second  speech  shows  a  change  in 
method.      That    means  one  more  complication  in  the  discussion. 

In  the  first  place  M.  Vallotton  began  by  proposing  amendments  which  he  considered 
just  and  equitable.  Now,  after  the  Rapporteur's  explanation,  he  no  longer  finds  them 
just  and  equitable  for  everybody,  but  he  declares  that  they  have  already  become 
acquired  rights,  as  it  were,  in  virtue  of  some  acts  or  other  which  would  be  suited  to 
such  and  such  a  river.  He  is  therefore  no  longer  discussing  what  is  equitable  for  all, 
but  what  has  been  acquire<i  for  certain  rivers  in  virtue  of  certain  instruments.  If  we 
do  not  consider  these  instruments  just,  why  should  we  impose  principles  based  on  them, 
upon  those  to  whom  they  do  not  refer  ? 

M.  Vallotton  tells  us  that  the  aim  of  this  Conference  is  to  extend  freedom  of  naviga- 
tion. I  once  more  protest  against  M.  Vallotton's  proposal,  which  takes  no  account 
of  the  sovereignty  of  States.  If  previous  events  have  established  principles  which 
go  beyond  what  we  are  here  to  do,  and  if  we  consider  that  these  principles  are  not  just, 
it  is  not  for  us  to  impose  them  upon  the  whole  world.  The  Rapporteur  has  described 
how  the  text  was  adopted.  No  new  argument  can  be  adduced  here;  moreover  we  have 
no  time  to  enter  upon  the  whole  discussion  again.  I  therefore  ask  the  Conference 
not  to  change  the  proposed  text,  which  is  of  very  considerable  importance  for  us. 

The  PRESIDENT  (speaking  in  French).  —  The  Swiss  Delegation  submits  the 
following  three  amendments  to  this  article  : 

1.  In  section  1  omit  the  word  accidental; 

2.  Omit  the  second  paragra])ii  of  section  2; 

3.  SubsUtute  for  section  'i  tlie  words  : 

//  necessary  special  agreements  shall  be  concluded  betiveen  iivn  or  more  ri/iarian  States  for 
the  execution  of  certain  works  for  improvement,  with  the  assent  of  all  the  riparian  States,  with  a 
view  to  freeing  partially  any  of  them  who  may  be  bound  to  carry  out  such  works. 

Tliis  last  change  contains  the  essence  of  the  Swiss  proposal. 

The  Rapporteur  does  not  accept  the  Swiss  proposal,  and  he  has  said  that  the  present 
text  of  the  article  is  the  result  of  a  compromise.  Some  slight  changes  have  been  accep- 
ted in  the  course  of  the  discussion,- — the  British  Delegation  proposed  to  substitute  the 
words  amongst  others  for  the  word  particularly.  The  Conference  has  also  agreed  to 
include  in  the  records  the  observations  of  the  Polish  Delegate.  Further,  in  section  4 
a  slight  textual  change  is  necessary;  instead  of  the  sharing  by  them  we  must  say  the 
sharing  by  these  States.  I  will  ask  you  first  of  all  to  take  a  decision  on  the  Swiss 
amendments  as  a  whole.  I  will  then  put  to  the  vote  the  text  proposed  by  the 
Committee,  with  the  changes  which  I  have  mentioned. 

7'Ae  Swiss  amendment  was  rejected  and  the  Committee's  text  was  adopted  by  20  votes 
to  J. 

iM.  .WRAMOVITCH  (Serb-Croat-Slovene  State;  speaking  inFrench).—  Our  labours 
are  now  terminating,  and  I  am  happy  to  note  that  they  have  arrived  at  a  successful 
conclusion.  But,  though  I  greatly  regret  to  be  obliged  to  do  so,  I  feel  that  I  must 
mention  the  fact  that  we  have  always  maintained  that  the  general  Convention  which 
we  are  now  preparing  was  intended  to  serve  as  a  basis  for  rivers  statutes.  Our  work 
is  therefore  twofold ;  we  are  preparing  a  general  Convention  on  navigable  waterways, 
while  another  Conference  at  Paris  is  preparing  a  statute  for  the  Danube.     If  our  general 
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Convention  is  to  sorvp  as  a  basis  for  the  Diumhe  statute,  1  do  not  see  how  the  work 
of  the  Confercneo  sitting  at  Paris  can  he  broiigiit  into  accord  with  our  work.  I  \vill 
leave  my  colleagues  to  realise  the  mistake  which  was  made  in  granting  the  powers 
given  to  the  Paris  Conference;  I  should  like  to  emphasise  this. 

I  will  return  to  the  question  which  we  are  now  discussing.  We  have  always  main- 
tained that  according  to  Article  338  of  the  Treaty  of  Versailles,  the  provisions  which 
w.>  have  drawn  up  here  would  supersede  the  provisional  clauses  of  Articles  332  to  337. 
It  was  from  this  point  of  view  that  we  ])roceeded  to  discuss  the  most  vital  questions. 
As  was  very  truly  observed  by  Professor  Alvarez,  whose  absence  we  greatly  regret,  Arti- 
cles 4,  9  and  16  constitute  the  kernel  of  the  general  Convention  on  navigable  water- 
ways. Article  4  deals  with  restrictions,  Article  9  with  works  for  upkeep  and  improve- 
ment and  Article  16  with  the  question  of  local  transport.  These  are  all  articles  from 
the  Green  Book.  I  may  note  with  pleasure  that  our  Delegation  put  no  difficulties  in  the 
way  of  these  vital  questions;  we  remain  faithful  to  the  text  of  the  Green  Book.  If 
w  '  are  speaking  to-day  against  some  of  the  decisions  taken  in  the  new  articlts4  and  9, 
which  have  replaced  Articles  4,  9  and  16  of  the  Green  Book,  it  is  not  our  fault.  We  are 
obliged  to  do  so  in  view  of  the  considerable  changes  which  have  been  introduced  into 
these  articles. 

I  will  speak  later  of  Article  4,  as  it  has  been  provisionnally  postponed,  and  for  the 
moment  I  will  confine  myself  to  Article  9.  In  section  4  of  this  article  it  was  agreed 
that  the  word  assured  should  be  replaced  by  a  less  emphatic  term... 

The  PRESIDENT  (speaking  in  French).  —  I  cannot  allow  M.  Avramovitch  to 
re-open  the  discussion  of  a  section  which  has  already  been  voted. 

M.  AVRAMOVITCH  (Serb-Croat-Slovene  State;  speaking  in  French).  —  I  am 
very  sorry,  Mr.  President,  and  I  will  not  speak  of  it  any  more.  I  will  pass  to  sections, 
the  first  part  of  which  reads  as  follows  : 

(a)  Decisions  in  regard  to  works  ^vill  be  made  hij  the  Commission. 

If  this  text  is  not  made  more  precise,  it  may  be  prejudicial  to  all  international  rivers 
falling  under  the  administration  of  international  Commissions.  It  only  refers  to  one 
special  case,  that  of  the  mouths  of  the  Danube,  for  which  there  is  a  European  Com- 
mission referred  to  in  Article  331  of  the  Treaty  of  Versailles.  It  is  now  desired  to 
impose  the  same  regime  on  the  Middle  Danube  above  Braila.  We  could  agree  if  the 
following  text  could  be  substituted  for  paragraph  {a)  which  1  have  read  : — It  will  be  jar 
the  Commission  to  make  recommendations  with  regard  to  works  and  also  to  safeguard 
international  co-operation.  I  have  based  tliis  text  on  the  Green  Book.  I  beg  you  to 
consider  this  text,  and  to  bear  in  mind  the  perfectly  legitimate  need  felt  by  small 
States,  and  by  riparian  States  in  general,  to  safeguard  their  rights  of  sovereignty  and 
administration  on  these  rivers,  whilst  allowing  for  the  measures  necessary  to  facilitate 
navigability.  If  our  text  were  not  adopted  we  should  be  placed  in  the  same  state  of 
tutelage  as  colonial  rivers.  I  may  add  that  the  Report  contains  an  explanation  on 
this  point.  We  are  told  that  this  is  a  question  of  decisions  concerning  ad?ninistration. 
What  administration?  An  administrative  decision  regarding  the  works  to  be  carried 
out,  or  regarding  upkeep,  or  legal  administration?  Or  perhaps  administration  of 
navigability?  In  short,  the  proposed  text  is  too  definite,  and  we  beg  the  Conference 
to  adopt  the  wording  which  we  propose  to  substitute. 

M.  MONTARROYOS  (Brazil,  Rapporteur;  speaking  in  French).  —  In  reply  to 
M.  Avramovitch  I  can  only  repeat  what  I  have  already  said,  namely,  that  this  is  only 
a  question  of  general  administrative  decisions  which  in  no  way  apply  to  details  of 
works.  As  regards  M.  Avramovitch"s  fear  that  States  may  lose  their  power  of  initia- 
tive, I  may  set  his  mind  at  rest  in  one  word,  by  telling  him  that  in  case  of  dispute,  para- 
graph b  opens  the  door  to  a  sanction  on  the  part  of  the  Permanent  Court  of  Justice. 

The  PRESIDENT  (speaking  in  French).  —  On  behalf  of  the  Committee  the  Rap- 
porteur proposes,  then,  on  the  strength  of  the  arguments  previously  adduced  during 
the  discussion  in  Committee,  to  reject  M.  Avramovitch's  amendment  and  to  retain  the 
Committee's  text.     I  will  put  to  the  vote  M.  Avramovitch's  amendment,  the  object  of 
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wliicli,  let  inu  remind  you,  is  to  siil)slituLe  for  |)aragra|ili  a)  of  sctUoii  5  tlio  following 
text  : 

It  will  be  for  the  the  Commission  to  make  recommendations  with  regard  to  works,  and  also 
to   safeguard   international   co-operation. 

The  amendment  was  refected  bij  10  votes  to  6". 
The  tuxl  of  tin?  Committee  is  therefore  retained. 

M.  PAVICHICH  (Serb-Croat-Slovcno  State;  speaking  in  French).  —  1  will  give 
my  0{)inion  on  this  question  at  the  end  of  the  discussion  of  the  Convention. 

The  PRESIDENT  (speaking  in  French).  —  I  will  now  put  to  the  vote  Article  9  as 
a  whole. 

Article  9  as  a  whole  was  adopted. 

The  PRESIDENT  (speaking  in  French).  —  We  will  now  pass  to  Article  10  : 

ARTICLE  10 

In  the  absence  of  any  contrary  stii)ulations  contained  in  a  special  agreement  or  treaty, 
for  example,  existing  Conventions  concerning  customs  and  police  measures  and  sanitary 
precautions,  the  administration  of  navigable  waterways  of  international  concern  is  exercised 
by  each  of  the  riparian  States  under  whose  sovereignty  or  authority  the  navigable  waterway 
is  situated.  Each  of  such  riparian  States  has,  inter  alia,  the  power  and  duty  of  publishing 
regulations  for  the  navigation  of  such  waterway  and  of  seeing  to  their  execution.  These 
regulations  must  be  framed  and  applied  in  such  a  way  as  to  facilitate  the  free  exercise  of  navi- 
gation under  the  conditions  laid  down  in  this  Statute. 

The  rules  of  procedure  dealing  with  such  matters  as  ascertaining,  prosecuting  and  punish- 
ing navigation  offences  must  be  such  as  to  promote  as  speedy  a  settlement  as  possible. 

Nevertheless  the  Contracting  States  recognise  that  it  is  highly  desirable  thai  the  riparian 
States  should  come  to  an  understanding  with  regard  to  the  administration  of  the  navigable 
waterway  of  international  concern  and,  in  particular,  with  regard  to  the  adoption  of  naviga- 
tion regulations  of  as  uniform  a  character  throughout  the  whole  course  of  such  navigable 
waterways  as  the  diversity  of  local  circumstances  permits. 

Public  services  of  towage  or  other  means  of  haulage  may  be  established  in  the  form  of 
monopolies  for  the  purpose  of  facilitating  the  exercise  of  navigation,  subject  to  the  unanimous 
agreement  of  the  riparian  States  or  the  States  represented  on  the  International  Commission, 
in  the  case  of  navigable  waterways  referred  to  in  Article  1  a). 

Article  10  was  adopted. 

ARTICLES  10  a)  and  10  b) 

We  will  now  pass  to  the  new  articles  10  a)  and  10  b),  which  I  will  read  : 

Article  10  a) 

Treaties,  conventions  or  agreements  relating  to  navigable  waterways,  concluded  by  the 
Contracting  States  before  the  coming  into  force  of  this  Statute,  are  not,  as  a  consequence 
of  its  coming  into  force,  abrogated  so  far  as  concerns  the  States  signatories  to  those  treaties. 

Nevertheless,  the  Contracting  States  undertake  not  to  apply  among  themselves  provisions 
of  such  treaties,  conventions  or  agreements  which  may  conflict  with  the  rules  of  the  present 
Statute. 

.'KnTicLK  10  b) 

If  on  a  waterway  of  international  concern  one  or  more  of  the  riparian  States  are  not 
parti.'s  to  this  Statute,  the  financial  obligations  undertaken  by  each  of  the  Contracting  States 
in  pursuance  of  Article  10  shall  not  exceed  those  to  which  they  would  have  been  subject  if 
all  the  riparian  States  had  been  Parties. 
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M.  BlGNAMl  (Italy;  speaking  in  French).  —  The  Comniitlcc  agreed  to  j)ul  in 
the  lirst  line  treaties,  conventions  or  dgreentents  in  force...  concluded  between  Contract- 
ing States. 

M.  MONTAURUYUS  (Brazil,  Rapporteur;  speaking  in  French).  —  1  accept  this 
change. 

Tlie  PRESIDENT  (speaking  in  French).  —  The  change  will  be  efTiMted. 

M.  TSANG-OU  (China;  speaking  in  French).  —  In  order  to  avoid  any  misunder- 
standing as  regards  the  new  Article  10  a),  I  venture  to  make  a  short  declaration  as  regards 
the  effect  of  this  article  on  existing  conventions  in  China.  Should  the  Conference 
adopt  the  new  article  10  a)  proposed  by  the  French  Delegation, — 

The  first  paragraph  should  not  be  interpreted  as  extending  in  any  way  the  special  riglits 
enjoyed  by  certain  Treaty  Powers  in  pursuance  of  existing  treaties  as  regards  navigable 
waterways  and  ports. 

The  second  paragraj)h  may  only  be  applied  to  ports  and  waterways  which  are  already 
open  to  international  commerce. 

The  PRESIDENT  (speaking  in  French).  —  Witli  the  consent  of  the  Rapporteur 
and  the  Chairman  of  the  Committee,  this  declaration  will  be  entered  in  the  records. 

M.  WINI.\RSK1  (Poland;  speaking  in  French).  ■ —  In  Committee  we  decided  to  dis- 
cuss the  principle  of  this  question  in  plenary  conference.  Poland  is  not  an  interested 
party  in  the  question,  but  from  the  legal  point  of  view  this  article  appears  to  me  inad- 
missible. A  text  covdd  be  found  which  would  exactly  meet  certain  special  cases, 
but  the  text  proposed  here  is  extremely  vague  and  calculated  to  cause  trouble  in  inter- 
national relations.  Indeed,  since  the  war  we  do  not  always  know  whether  any  Con- 
vention is  in  force  or  not.  If  this  Convention  is  denounced  by  any  State  after  five 
years,  we  shall  not  be  faced  with  a  clean  sheet,  but  with  principles  of  law  which  are 
applicable  at  all  times.  But  the  scope  of  the  text  proposed  is  too  general,  and  it  may 
give  rise  to  difficulties.  I  therefore  ask  for  some  explanations,  in  order  to  allay  some 
of  my  misgivings. 

Sir  Cecil  HURST  (Great  Britain,  Chairman  of  the  Jurists'  Committee;  speaking 
in  French).  —  Article  10  a)  originated  as  follows  : — ^At  the  meeting  of  the  jurists  yes- 
terday morning,  the  representatives  of  several  delegations  asked  us  to  consider  with 
them  the  effect  of  this  Convention  on  existing  treaties.  A  French  text  was  submitted 
to  us  to  serve  as  a  basis  for  our  discussion,  and  it  forms  the  new  article,  which  I  venture 
to  read  again  : 

Treaties,  conventions  or  agreements  relating  to  navigable  waterways,  concluded  by  the 
Contracting  .States  before  the  coming  into  force  of  this  Statute,  are  not,  as  a  consequence  of 
its  coming  into  force,  abrogated  so  far  as  concerns  the  States  signatories  to  those  treaties. 

Nevertheless,  the  Contracting  States  undertake  not  to  apply  among  themselves  any 
provisions  of  such  treaties,  con\  entions  or  agreements  which  may  conflict  with  the  rules  of 
the  present  Statute. 

We  were  given  to  understand  that  the  Waterways  Committee  would  be  prepared 
to  accept  this  article. 

The  question  arises  as  to  what  would  be  the  effect  if  the  present  Statute  were  de- 
nounced. We  are  supposing  that  there  will  be  for  navigable  waterways  a  Convention 
similar  in  all  respects  to  that  adopted  for  transit,  a  Convention  which  will  contain  a 
clause  granting  to  all  Contracting  States  the  right  to  denounce  the  Convention  after 
a  period  of  five  years.  What  would  be  the  effect  of  this  denunciation,  in  the  first  place 
from  the  point  of  view  of  the  programme  of  work  in  hand,  but  not  completed  at  the 
time  of  the  denunciation?  In  order  to  answer  this  question,  the  jurists  proposed  to 
add  the  following  sentence  at  the  end  of  Article  8  of  the  Convention  properly  so-called  : 

It  shall  not,  in  the  absence  oj  an  ugrcenient  to  the  contrary,  prejudice  engagements 
entered  into  before  the  denunciation  relating  to  a  programme  of  works.    The  object  of 
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this  addition  is  to  Safeguard  thi'  rights  of  interested  Powers  as  regards  uncompleted 
work,  and  1  was  told  tiiat  everybody  had  agreed  to  accept  it. 

Tlie  second  point  refers  to  tin;  special  case  of  the  Mannheim  Convention.  In  the 
Treaty  of  Versailles  there  are  provisions  with  regards  to  the  Mannheim  Convention,  which 
at  first  sight  appear  somewhat  contradictory.  We  have  already  explained  to  the  Mem- 
bers of  the  Conference  who  wer(>  present  at  onr  meeting  that  it  was  not  possible  to 
remove  from  this  Convenlion  the  contradictions,  if  any,  which  exist  betwetMi  the  various 
articles  of  the  Treaty  which  refer  to  the  Mannheim  Convention.  They  all  realised 
that  their  situation  was  safeguarded  by  the  lerms  of  Article  2  of  the  Convention, 
which  states  tiiat  this  Convention  does  not  affect  the  rights  arising  out  of  the  provi 
sions  of  the  treaties  of  peace,  not  only  for  the  signatories  but  also  for  the  beneficiaries. 

In  the  third  place,  there  is  the  question  as  to  what  is  to  happen  to  previous  treaties 
which  will  be  either  abrogated  or  superseded  by  this  Convenlion,  should  the  latter  be 
denounced.  We  replied  that  the  denunciation  would  not  have  the  elTecl  of  reviving 
the  status  quo  ante.  It  is  for  this  reason  that  we  thought  it  would  jx'rhaps  be  desi- 
rable to  maintain  the  treaties  in  the  form  in  which  they  exist  at  present. 

There  is  one  more  question,  which  is  referred  to  in  the  last  paragraph  of  Article  iU  u). 
it  may  happen  that  as  regards  rivers  there  are  at  present  some  practices  which  are  not 
in  conformity  with  the  terms  of  the  Statute.  We  therefore  propose  to  insert  the  follow- 
ing text  : 

Nevertheless,  the  Contracting  States  undertake  not  to  apply  among  themselves  any 
provisions  of  such  treaties,  conventions  or  agreements  which  may  conflict  with  the  rules  of 
the  present  Statute. 

We  did  not  say  with  the  provisions  or  with  the  terms  of  the  present  Statute,  because 
that  might  have  involved  slight  changes.  That  is  the  history  of  Article  1  a).  I  tliink 
the  Polish  Delegate  believes  that  the  jurists  have  here  made  an  article  on  their  own... 

M.  WINIARSKI  (Poland;  speaking  in  French).  —  No,  no! 

Sir  Cecil  HURST  (Great  Britain,  Chairman  of  the  Jurists'  Committee;  speaking 
in  French)...  and  without  any  authority  to  do  so.  I  assure  you,  however,  that  our 
sole  intention  was  to  find  a  text  in  accordance  with  the  idea  which  was  given  to  us 
as  the  opinion  of  the  majority  of  the  Committee. 

The  PRESIDENT  (speaking  in  French).  ■ —  I  think  that  the  Conference  will  find 
Sir  Cecil  Hurst's  explanation  perfectly  clear.  In  my  view  it  removes  any  anxiety  as 
regards  the  legal  purport  of  this  article.  Moreover,  as  it  is  inserted  in  the  records,  it 
may  be  found  there. 

M.  WINIARSKI  (Poland;  speaking  in  French).  —  I  should  like  to  reply,  because 
there  is  one  point  which  does  not  appear  to  me  quite  clear. 

If  I  understand  Sir  Cecil  Hurst  aright,  the  question  put  to  the  Committee  of 
Jurists  was  whether  it  was  absolutely  necessary  to  say  something.  I  think  it  was 
not  necessary.  The  ([uestion  of  works  was  settled  by  the  Conference.  As  regards 
the  Mannheim  Convention,  it  refers  particularly  to  Article  4  of  the  Statute,  which  is 
reserved.  1  think,  moreover,  that  the  Committee  has  found  a  suitable  text.  Further, 
if  we  wish  to  find  some  more  precise  wording  we  might  return  to  the  Swiss  proposal, 
which  was  not  discussed  in  Committee,  and  which  states  that  the  provisions  of  the  Rhine 
Navigation  Act  (Convention  of  Mannheim,  1S68)  which  were  not  abrogated  by  the  Treaty 
of  Versailles,  and  also  the  Articis  of  the  said  Treatij  of  Versailles,  shall  remain  in  force 
notwithstanding  the  present  Convention,  subject  to  the  unanimous  consent  of  the  riparian 
States.  For  my  part  I  consider  that  this  proposal  is  acceptable  and  that  it  would  solve 
the  difficulty. 

There  remains  a  third  question,  that  of  previous  treaties.  In  this  connection  I  do 
not  see  the  necessity  of  introducing  this  clause,  which  in  my  view  may  engender  diffi- 
culties. In  Article  10  of  the  Transit  Convention  we  stated  that  this  Convention  by 
itself  did  not  abrogate  previous  treaties  or  conventions,  whereas  here  we  leave  the  pos- 
sibility of  denouncing  such  previous  treaties  and  conventions  or  of  modifying  them; 


—    358    — 

but  there  is  no  plurilateral  Convention  on  the  subject  of  transit.  1  think  tliat  the  text 
proposed  perpetuates,  as  it  were,  all  conventions  and  treaties,  even  plurilateral  ones, 
and    renders   it    more   difiicidl    to  change   Ihem. 

The  PRESIDENT  (speaking  in  French).  —  Sir  Cecil  Hurst  clearly  explained  that 
he  drew  a  distinction  between  rules  nnd  certain  special  provisions. 

M.  WINIARSKI  (Poland;  speaking  in  French).  ^  I  think  it  is  quite  inadmissible 
to  allow  this  possibility  of  perpetuating  treaties  and  conventions,  as  it  were.  In  order 
to  meet  the  apprehensions  of  the  Jurists'  Committee  or  of  certain  delegations,  I  think 
we  might  find  a  more  precise  text. 

M.  VALLOTTON  (Switzerland;  speaking  in  French).  —  I  think  we  are  all  agreed 
in  saying  that  the  object  of  this  Conference  and  its  competence  are  clearly  determined 
by  the  Covenant.  Its  object  is  to  establish  freedom  of  communications.  That  is,  I 
think,  the  solid  ground  on  which  we  should  build.  The  present  Convention  can  have 
no  wider  effect  than  to  regulate  this  freedom.  That  is  a  point  on  which,  I  think,  there 
is  no  disagreement.  Is  the  Convention  more  liberal  than  any  former  Convention  ? 
From  the  point  of  view  of  freedom  of  navigation,  this  new  Convention  sliould  take 
precedence  of  the  old  one.  Is  it,  on  the  contrary,  less  liberal  ?  In  that  case  that 
article  will  b?  put  into  application  which  stipulated  that  greater  facilities  should  be 
maintained. 

The  next  question  is  to  what  extent  this  Convention  can  regulate  the  relations 
between  riparian  States, — the  relations  between  States  interested  in  the  same  water  »vay, 
when  the  regulations  which  these  riparians  desire  to  establish  inter  se  produce  the 
result  aimed  at  by  the  Covenant  and  by  this  Conference.  In  regard  to  this  I  heg  to 
repeat  the  declarations  which  I  have  already  made,  and  I  think  that  is  the  view  of  very 
many  delegations.  It  would  be  entirely  contrary  to  the  aim  which  we  are  pursuing 
if,  on  the  pretext  of  progress,  we  were  to  do  anything  to  prejudice  the  freedom  of  action 
of  the  States  interested  in  one  and  the  same  waterway  when  they  seek  to  obtain  the 
best  results  as  regards  navigation,^ — when  they  seek  to  facilitate  this  navigation  as  far 
as  possible. 

We  claim  the  freedom  established  innavigationacts;w^e  claim  that  these  acts  should 
be  retained  so  far  as  they  are  preferable  to  the  present  Convention;  and  in  any  case,  it 
is  in  that  sense  that  we  interpret — and,  I  must  say,  very  definitely^ — the  New  Article 
which  has  been  submitted  and  commented  upon;  and,  in  particular,  it  is  in  that  sense 
that  we  interpret  the  words  the  rules.  We  consider  that  it  is  a  question  of  the  interna- 
tional public  rules,  that  is  to  say,  rules  governing  the  right  to  travel,  to  use  waterw'ays, 
ports,  installations.  In  regard  to  the  question  as  to  how  this  right  of  circulation  will 
be  established,  that  is  where  the  freedom  of  action  of  the  contracting  States  comes  in, 
and  there  is  no  public  rule  on  this  question. 

M.  AVRAMOVITCH  (Serb-Croat-Slovene  State;  speaking  in  French).  —  After 
Sir  Cecil  Hurst's  explanation,  the  remarks  of  M.  Winiarski  and  above  all  M.  Vallotton's 
speech,  we  are  in  a  difficult  position,  and  we  no  longer  know  what  to  think  of  Article  lOrt) 
M.  Vallotton  says  that  he  wishes  to  maintain  all  those  acts  and  rules  referring  to  navi- 
gation, the  use  of  ports,  and  the  like,  which  have  hitherto  existed.  It  is  above  all  the 
words  the  rules  which  cause  me  anxiety.  With  regard  to  these  words  Sir  Cecil.  Hurst 
stated — and  if  1  am  wrong  I  hope  he  will  correct  me — that  they  refer  to  rules  regarding 
navigation,  aiul  to  usages  hitherto  recognised  on  certain  rivers,  1  would  ask  Sir  Cecil 
Hurst  whether  the  rights  are  maintained  which  the  former  Austro-Hungarian  Monar- 
chy possessed  on  navigation  routes,- -rights  which  it  had  imposed  upon  us  by  force 
over  routes  now  abolished. 

Sir  Cecil  HURST  (Great  Britain,  Chairman  of  the  Jurists'  Committee;  speaking  in 
French).  —  The  reply  to  this  question  depends  upon  the  reply  to  the  previous  qiu^stion, 
namely,  what  is  to  happen  to  the  treaties,  conventions  and  agreements  which  originated 
these  routes  ?  The  question  is  a  most  theoretical  and  abstract  one,  and  is  therefore 
the  more  difficult  to  solve,  unless  M.  Avramovitch  can  establish  their  exact  origin. 
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M.  AVRAMOVITCH  (Serb-Croal-Slovene  State;  speaking  in  French).— As  I  stated, 
the  formei'  Aiistro-Huntfarian  Monarciiy  had  before  the  war  established  certain  navi- 
gation routes,  and  liad  arrogated  to  itself  certain  rights,  not  only  on  the  Danube  Imt 
also  on  our  national  territory.  How  then  can  Austria  and  Hungary,  in  virtue  of  this 
Arlii'le  10  (i),  claim  the  benefit  of  thes(>  former  rules  which  fi'om  our  point  of  view  were 
more  liberal?  In  order  not  to  prolong  the  discussion  1  will  support  the  view  of  the 
Polish  Delegate.  I  urgently  beg  the  Delegations  who  wish  to  safeguard  special  cases 
to  agree  to  do  this  by  means  of  a  special  provision,  and  not  to  impose  upon  us  a  text 
which  we  cannot  accept. 

Sir  Cecil  HURST  (Great  Britain,  Chairman  of  the  Jurists'  (Committee;  speaking  in 
French).  —  M.  Avramovitch's  anxiety  is  without  foundation.  There  is  certainly  a 
misunderstanding.  Article  10  a)  refers  only  to  treaties,  conventions  and  agreements; 
the  second  paragraph  refers  only  to  treaties,  conventions  and  agreements  maintained 
in  force  by  the  first  paragraph.  The  practice  to  which  M.  Avramovitch  refers  has  its 
source  in  national  legislation  and  not  in  treaties,  conventions  and  agreements.  As 
it  originates  in  national  legislation  it  is  not  alTected  by  Article  10  a). 

The  PRESIDENT  (speaking  in  French).  —  Sir  Cecil  Hurst's  explanation  is  most 
clear.  As  we  have  the  opinion  of  the  jurists,  and  furtJier,  as  M.  Avramovitch  has  in 
mind  a  case  which  does  not  come  under  Article  10  a),  1  will  consult  the  meeting  as  to 
the  adoption  of  this  article,  to  which  no  amendment  has  been  put  in. 

M.  WINIARSKI  (Poland;  speaking  in  French).  — •  Pardon  me  for  speaking  once 
again.  I  hope  this  will  be  the  last  time,  but  the  question  was  not  thoroughly  discussed 
in  Committee.  Will  this  provision  have  the  effect  of  leaving  untouched  existing 
treaties  and  conventions  which  may  be  denounced  or  which  are  on  the  point  of  expiring, 
or  will  they  be  maintained  in  force  thereby  until  some  State  denounces  the  convention, 
and  then  come  into  force  once  again? 

The  PRESIDENT  (speaking  in  French).  —  We  have  before  us  a  text  submitted 
by  the  jurists  after  ripe  reflection.  It  is  understood  that  all  the  observations  which 
have  been  made  and  all  the  explanations  which  have  been  furnished  will  be  entered 
in  the  records. 

M.  FERNANDEZ  Y  MEDINA  (Uruguay;  speaking  in  French).—  As  the  question 
has  been  raised  of  maintaining  previous  treaties  in  force  or  making  a  clean  sweep  of 
them  with  the  new  Convention,  I  should  like  to  ask  for  an  explanation. 

This  Convention  may  be  denounced.  If  previous  treaties  have  been  abrogated 
and  superseded  by  the  regime  laid  down  in  the  new  convention,  and  if  the  Convention 
is  denounced,  what  will  then  remain?  Nothing.  We  must  provide  a  regime  to  put 
in  the  place  of  the  Convention  when  it  is  denounced.  We  might  perhaps  draft  a  clause 
to  the  effect  that  the  conventional  regime  will  continue  in  force  until  a  new  act  shall 
be  concluded  by  the  contracting  parties  concerned. 

Sir  Cecil  HURST  (Great  Britain,  Chairman  of  the  Jurists'  Committee;  speaking 
in  French).  —  If  this  Convention  is  denounced  by  any  Power,  and  if  it  does  not  contain 
an  article  corresponding  to  the  proposed  Article  10  a),  that  Power  will,  from  the  very 
fact  of  the  denunciation,  be  faced  with  a  tabula  rasa. 

M.  FERNANDEZ  Y  MEDINA  (Uruguay;  speaking  in  French).  —  That  is  what 
I  wish  to  know. 

The  PRESIDENT  (speaking  in  French).  —  As  Sir  Cecil  Hursts  reply  satisfies 
the  Delegate  of  Uruguay,  I  will  put  Article  10  a)  to  the  vote. 

Articles  10  a)  and  10  b)  were  adopted  by  20  votes  to  1. 
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ARTICLE  11 

1  will  now  read  Article  U. 

If  any  of  the  special  agreements  or  treaties  referred  to  in  the  preceding  Article  has  en- 
trusted or  shall  hereafter  entrust  certain  functions  to  an  International  (.oniniission  which 
ii'cludes  representatives  of  States  other  than  the  riparian  States,  it  shall  be  the  duty  of  such 
Commission,  subject  to  the  provisions  of  Article  9,  to  have  exclusive  regard  to  the  interest 
of  navigation,  and  it  shall  be  deemed  to  be  one  of  the  organisations  referred  to  in  Article  24 
of  the  Covenant  of  the  League  of  Nations.  Consequently  it  will  exchange  all  useful 
information  directly  with  the  League  of  Nations  and  its  organisations,  and  will  submit  an 
annual  report  to  the  League. 

The  powers  and  duties  of  the  Commissions  referred  to  in  the  preceding  paragraph  shall 
be  laid  down  in  the  Act  of  Navigation  of  each  navigable  waterway  and  shall  at  least  include 
the  following  : — 

(a)  The  Commission  shall  be  entitled  to  draw  up  such  navigation  regulations  as  it  thinks 
necessary  itself  to  draw  up,  and  all  other  navigation  regulations  shall  be  communicated 
to  it; 

{b)  It  shall  indicate  to  the  riparian  States  the  action  advisable  for  the  upkeep  of  works 
and  the  maintenance  of  navigability; 

(c)  It  shall  be  furnished  by  each  of  the  riparian  States  with  official  information  as  to  all 
schemes  for  the  improvement  of  the  waterway; 

(d)  It  shall  be  entitled  in  cases  in  which  the  Act  of  Navigation  does  not  include  a  special 
regulation  with  regard  to  the  levying  of  dues  to  approve  of  the  levying  of  such  dues  and 
charges  in  accordance  with  the  provisions  of  Article  6  of  this  Statute. 

Article  11  was  adopted. 

ARTICLE  12 

This  Statute  does  not  prescribe  the  rights  and  duties  of  belligerents  and  neutrals  in  time 
of  war.  The  Statute  shall,  however,  continue  in  force  in  time  of  war  so  far  as  such  rights 
and  duties  permit. 

Article  12  was  adopted. 

ARTICLE  13 

This  Statute  does  not  impose  upon  a  Contracting  State  any  obligation  conflicting  with 
its  rights  and  duties  as  a  Member  of  the  League  of  Nations. 

Article  13  was  adopted. 

ARTICLE  14 

In  the  absence  of  any  agreement  to  the  contrary  to  which  the  State  territorially  interested 
is  or  may  be  a  party,  this  Statute  has  no  reference  to  the  navigation  of  vessels  of  v\'ar  or  of 
vessels  performing  police  or  administrative  functions  or,  in  general,  exercising  any  kind  of 
public  authority. 

Article  14  was  adopted. 

ARTICLE  15 

Each  of  the  Contracting  States  undertakes  not  to  grant,  either  by  agreement  or  in  any 
other  way,  to  a  non-Contracting  State,  treatment  with  regard  to  navigation  over  a  navigable 
waterway  of  international  concern,  which,  as  between  Contracting  States,  would  be  contrary 
to  the  provisions  of  this  Statute. 

Article  15  was  adopted. 

ARTICLE  15  a) 

The  measures  of  a  general  or  particular  character  which  a  Contracting  State  is  obliged 
to  take  in  case  of  an  emergency  affecting  the  safety  of  the  State  or  the  vital  interests  of  the 
country  may,  in  exceptinnal  cases  and  for  a  period  ns  short  as  possible,  involve  a  deviation 
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from  the  provisions  of  the  above  Articles;  it  being  understood  that  the  principle  of  freedom 
of  navigation,  and  especially  communication  between  I  he  lipariiin  Stales  and  the  sea,  must 
be  maintained  to  the  iilniost  |)ossiblc'  extent. 

Articlr    I-')  a)   av/.v   adopted. 

ARTICLE  17 

This  Statute  does  not  entail  in  any  way  the  withdrawal  of  greater  facilities  granted  to 
the  free  exercise  of  navigation  on  any  navigable  waterway  of  international  concern  under 
conditions  consistent  with  the  principle  of  equality  laid  down  in  this  Statuti>,  as  regards 
the  nationals,  the  goods  and  the  flags  of  all  the  (^onlraeliiig States;  nor  does  it  entail  the  prohi- 
bition of  such  grant  of  greater  facilities  in  the  fuliire. 

M.  BIGNAMI  (Italy;  speaking  in  Fremb).  —  I  projiose  that  llie  word  existing  be 
be  added  before  the  words  greater  facilities.  This  would  be  in  conformity  with  what 
we  have  done  hitherto.  I  have  asked  the  opinion  of  the  Jurists"  Committee,  and  they 
are  in  favour  of  adding  the  w'ords. 

M.  LELY  (Netherlands;  speaking  in  French).  —  Article  17  is  one  of  the  most  im- 
portant articles  in  the  Convention.  It  gives  each  State  the  power  of  granting  greater 
facilities  than  those  which  are  obligatory.  It  is  obvious  that  this  power  is  necessary, 
especially  in  connection  with  Articles  5  and  7.  Article  5  gives  the  power  of  enacting 
provisions  necessary  for  carrying  o>it  the  laws  and  regulations  regard  ing  customs,  pub- 
lic health,  precautions  against  diseases  of  animals  and  plants,  emigration  and  immi- 
gration and  the  import  and  export  of  prohibited  goods.  It  is  laid  down  that  these 
provisions  should  be  reasonable.  Article  7  gives  the  power  of  demanding  a  declaration 
and  summary  inspection.  As  regards  this  question,  with  which  we  were  dealing  yester- 
day, I  think  that  the  principle  laid  down  in  Article  5  should  also  be  followed  in  the 
application  of  Article  7,  especially  where  greater  facilities  have  been  granted.  The 
Netherlands  Delegation  wishes  to  state  that  in  proposing  the  present  text  of  Article  7 
it  does  not  in  any  way  imply  the  withdrawal  of  existing  facilities  or  any  going  back 
upon  the  liberal  regime  hitherto  applied  by  the  Netherlands.  Should  the  parties  con- 
cerned enjoy  greater  facilities  in  virtue  of  any  Convention,  such  facilities  will  be  retained 
in  accordance  with  Article  17. 

M.  NEUJEAN  (Belgium;  speaking  in  French).  —  I  thank  M.  Lely  very  cordially 
for  his  admirable  speech.  The  declaration  which  the  Netherlands  Delegation  has 
made  will  enable  the  Belgian  Delegation  to  vote  for  the  Convention,  notwithstanding 
Article  7,  the  terms  of  which  it  deplores.  I  wish  once  more  cordially  to  thank  the 
Netherlands  Delegation. 

The  PRESIDENT  (speaking  in  French).  —  I  congratulate  both  delegations  on 
having  agreed  with  regard  to  this  article.  In  particular  I  congratulate  the  Delegate 
of  the  Netherlands  on  the  declaration  which  he  has  made  to  us.  It  will  be  inserted 
in  the  Final  Act  as  an  interpretation  of  Article  7.  Sul)ject  to  this  addition,  I  will 
now  put  Article  7  to  the  vote. 

Article  7  was  adopted. 

The  PRESIDENT  (si)eaking  in  French).  —  I  will  now  put  to  the  vole  Article  17, 
with  the  addition  of  the  word  existing,  as  proposed  by  the  Italian  Delegation. 

Article  17,  as  amended,  was  adopted. 

ARTICLE  17  a) 

I  will  read  Article  17  a). 

In  conformity  with  Article  2.3  e)  of  the  Covenant  of  the  League  of  Nations,  any  Contract- 
ing State  which  can  cstal)lish  a  good  case  against  the  application  of  any  provision  of  this 
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Statute  in  some  or  all  of  its  territory  on  the  ground  of  the  grave  economic  situation  arising 
out  of  the  acts  of  devastation  perpetrated  on  its  soil  during  the  war  1914-1918,  shall  he 
deemed  to  he  relieved  temporarily  of  the  ohligations  arisini,'  from  the  application  of  such 
provision,  it  being  understood  Dial  I  he  pfiiicipli'  nf  frccdinii  of  navigation  imist  ho  ohserved 
as  far  as  possible. 

Article  17  a)  was  adopted. 

ARTICLE  19 

Without  prejudice  to  the  provisions  of  paragraph  5  of  Article  9,  any  dispute  between 
States  as  to  the  interpretation  or  application  of  this  Statute  which  is  not  settled  directly 
between  them  shall  be  brought  before  the  Permanent  Court  of  International  Justice,  unless 
under  a  special  agreement  or  a  general  arbitration  provision  steps  are  taken  for  the  setth- 
ment  of  the  dispute  by  arbitration  or  some  other  means. 

Proceedings  are  opened  in  the  manner  laid  down  in  Article  40  of  the  Statute  of  the  Perma- 
nent Court  of  International  Justice. 

In  order  to  settle  such  disputes,  however,  in  a  friendly  way  as  far  as  possible,  the  Con- 
tracting States  undertake,  before  resorting  to  any  judicial  proceedings  and  without  prejudice 
to  the  powers  and  right  of  action  of  the  Council  and  of  the  Assembly,  to  submit  such  disputes 
for  an  opinion  to  any  body  established  by  the  League  of  Nations  as  the  Advisory  and  Tech- 
nical Organisation  of  the  Members  of  the  League  in  matters  of  communications  and  transit. 
In  urgent  cases  a  preliminary  opinion  may  recommend  temporary  measures  intended  in  par- 
ticular to  restore  the  facilities  for  free  navigation  which  existed  before  the  act  or  occurrence 
which  gave  rise  to  the  dispute. 

Article  19  was  adopted. 

The  PRESIDENT  (speaking  in  French).  —  We  now  come  to  the  two  New  Articles. 
The  first  reads  as  follows  : 

A  navigable  waterway  shall  not  he  considered  as  of  international  concern  on  the  sole 
ground  that  it  traverses  or  delimits  zones  or  enclaves,  the  extent  and  population  of  which 
are  small  as  compared  with  those  of  the  territories  which  it  traverses,  and  which  form 
detached  portions  or  establishments  belonging  to  a  State  other  than  that  to  which  the  said 
river  belongs,  with  this  exception,  throughout  its  navigable  course. 

The  article  was  adopted. 

This  Statute  shall  not  be  applicable  to  a  navigable  waterway  of  international  concern 
which  has  only  two  riparian  States,  and  which  separates,  for  a  considerable  distance,  a  Con- 
tracting State  from  a  non-Contracting  State  whose  Government  is  not  recognised  by  the 
former  at  the  time  of  the  signing  of  the  present  Convention,  until  an  agreement  has  been 
concluded  between  them  establishing,  for  the  waterway  in  question,  an  administrative  and 
customs  regime  which  affords  suitable  safeguards  to  the  Contracting  State. 

M.  VALLOTTON  (Switzerland;  speaking  in  French).  —  This  subject  is  not  of  spe- 
cial interest  to  me,  but  from  the  point  of  view  of  the  clearness  of  the  text  which  we  intend 
to  adopt,  it  would  be  well  to  know  what  is  understood  by  the  words  for  a  considerable 
distance,  the  meaning  of  which  is  not  very  precise. 

M.  TSANG-OU  (China;  speaking  in  French).  —  To  me  it  means  1,500  kilometres. 

The  PRESIDENT  (speaking  in  French).  —  That  is  a  length  to  which  our  European 
States  are  not  accustomed.  We  cannot  all  boast  of  possessing  rivers  1,500  kilometres 
in  length.  The  general  meaning  of  the  term  considerable  distance  is  fully  understood. 
Does  the  Conference  intend  to  agree  to  the  definition  given  by  the  Delegate  of  China  ? 

M.  VALLOTTON  (Switzerland;  speaking  in  French).  —  But  rivers  less  than  1,500 
kilometres  in  length  must  not  be  excluded;  we  must  adopt  some  other  criterion. 

M.  TSANG-OU  (China;  speaking  in  French).  —  I  do  not  insist  on  a  length  of  1,500 
kilometres  being  mentioned.     This  article  must  be  made  applicable  to  other  countries. 
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The  PRESIDENT  (speaking  in  French).  —  I  think  we  may  retain  the  text  of  the 
article;  its  meaning  is  self-evident,  and  it  is  a  siifTicientgnide.  \foreover,  the  fact  that 
this  article  speaks  of  a  non-Conlracting  Slate  whose  Goveriuiirnt  is  not  recognised  seems 
to  me  to  give  a  snfiiciently  clear  indication. 

I  will  put   this  articl(>  to  the  vote. 

The  article  was  adopted. 

The  PRESIDENT  (speaking  in  French).  —  We  have  had  brought  to  our  notice 
another  new  article  corresponding  to  Article  15  of  the  Statute  on  Freedom  of  Transit. 
It  reads  as  follows  : — 

It  is  understood  that  this  Statute  must  not  l)e  interpreted  as  regulating  in  any  way  rights 
and  oi)ligations  inter  se  of  territories  forming  part,  or  placed  under  the  protection  of,  the 
same  sovereign  State,  whether  or  not  these  territories  are  individually  Members  of  the  League 
of  Nations. 

I  am  obliged  here  to  correct  an  error  in  the  French  text.  We  cannot  say  faisant 
partie  ou  placis  sous  la  protection  d'un  ineme  Etal  soiweruin.  We  should  say  faisant 
partie  d'un  meme  Etal  soiwerain  on  place's  sous  sa  protection. 

Sir  Hubert  LLEWELLYN  SMITH  (Great  Britain).  —  This  article  already  appears 
in  the  Transit  Convention,  and  the  wording  must  therefore  be  identical. 

The  PRESIDENT  (speaking  in  French).- —  Very  well.  But  there  will  be  an  error 
in  the  French  text  in  both  Conventions,  and  I  desire  that  the  fact  of  my  having  raised 
this  point  be  entered  in  the  records. 


APPROVAL  OF  ADDITIONAL  PROTOCOL 

I  now  call  upon  M.  Lely  to  read  his  report  on  the  annexed  Protocol  relating  to 
national  rivers,  a  matter  which  is  inseparable  from  the  Statute  which  we  have  adopted. 

M.  LELY  (Netherlands,  Rapporteur;  speaking  in  French). —  As  I  had  the  honour 
to  say  at  the  first  meeting  on  March  22nd,  during  the  general  discussion,  the  aim  of  the 
task  imposed  upon  us  by  the  Council  of  the  League  of  Nations  is  twofold.  We  must 
establish  (1)  measures  to  carry  out  Article  23  (e)  of  the  Covenant,  and  (2)  measures  to 
carry  out  the  general  Conventions  referred  to  in  Articles  336  and  379  of  the  Treaty 
of  Versailles.  As  regards  this  latter  part  of  our  task,  the  Convention  now  approved 
supplies  a  satisfactory  solution,  Init  as  regards  the  tirst  part  the  Convention  only  supplies 
a  solution  for  navigable  waterways  which  traverse  or  separate  different  States.  It 
is  well  known,  however,  that  these  waterways  are  but  a  part  of  all  the  navigable  water- 
ways of  the  world,  and  it  is  to  all  that  Article  23  of  the  Covenant  refers.  In  view 
of  this,  I  proposed  amendments  with  the  object  of  declaring  freedom  of  navigation  on 
all  navigable  waterways.  The  difficulties  of  the  other  provisions  of  the  Convention 
gave  rise  to  long  discussions,  and  there  was  thus  not  sufficient  time  to  arrive  at  a  final 
solution  on  the  subject  of  national  navigable  waterways.  Moreover,  theide  a  of  absolute 
freedom  of  navigation  found  many  advocates  on  the  Committee,  although  it  was 
difficult  to  put  it  into  practice. 

The  question  of  national  navigable  waterways  was  solved  in  the  Preamble,  but  the 
manner  of  solving  it  gave  rise  to  the  following  two  difficulties  : — 

(1)  It  is  proposed  in  paragraph  2  of  the  Draft  Preamble  in  the  Gree/tSooA:  that  States 
should  declare  their  intention  of  adopting  the  principles  of  the  present  Convention 
as  regards  national  navigable  waterways.  It  is  obvious  that  the  application  of  this 
principle  would  be  neither  necessary  nor  desirable,  and  therefore  it  appeared  almost 
impossible  to  accede  to  a  declaration  of  this  kind. 

(2)  The  latter  part  of  the  paragraph  contains  an  obligation  involving  equality  as 
regards  import  and  export  traffic  without  transhipment.  A  provision  of  this  kind  in 
respect  of  duties  and  rights  should  be  inserted  in  the  Convention  itself. 


—    364    — 

These  considerations  led  the  Officers  of  the  Committee  on  Navigable  Waterways 
to  plan  a  Draft  Protocol  on  the  question  of  national  navigable  waterways,  to  be  annexed 
to  the  (convention.  This  principle  was  adopted,  and  a  sub-committee,  appointed  to 
prepare  it,  drew  up  tlie  Draft  Protocol.  In  sul)uiitLing  to  you  the  Draft  j>repared  by 
this  Sub-Committee,  I  venture  to  make  the  following  statement  : — 

The  Sub-Committee  entrusted  with  tiie  task  of  drafting  a  Protocol  examined  the 
possibility  of  drawing  up  either  a  text  with  a  very  wide  scope,  or  a  simpler  and  more 
restricted  text.  It  was  of  the  opinion  that  on  various  grounds  it  would  be  preferable 
to  have  a  wider  Protocol,  but  that  at  present  this  would  not  be  feasible  in  practice. 
Indeed,  after  having  considered  the  question,  the  Sub-Committee  became  convinced 
that  many  very  serious  difficulties  would  have  to  be  solved.  This  was  the  principal 
reason  which  led  the  Sub-Committee  to  prefer  aProtocolof  as  simple  a  kind  as  possible. 

There  is  a  further  reason.  Freedom  of  navigation  and  equality  of  treatment  on 
national  waterways  are  principles  which  would  react  widely  on  the  international  econ- 
omy of  certain  States,  which  would  in  consequence  be  unable  to  apply  them  directly 
and  completely  over  the  whole  of  their  territories.  It  may  therefore  be  anticipated 
that  several  States  would  not  sign  a  Protocol  having  so  wide  a  scope.  For  this  reason 
alone  it  is  sufficient  to  show  that  it  is  better  to  begin  with  a  simple  Protocol  possessing 
greater  elasticity. 

As  regards  the  Protocol  itself,  it  may  be  observed  that  it  provides  for  t\\o  cate- 
gories,— (a)  and  (b).  It  requires,  for  these  two  categories  alone,  perfect  equality  of 
treatment  as  regards  the  nationals,  property  and  flag  of  any  State  signatory  to  the 
Convention,  as  regards  import  and  export  traffic  without  transhipment  between  the 
sea  and  ports  situated  on  navigable  waterways.  Category  (a)  refers  to  canals  and 
rivers,  category  {b)  to  rivers  alone. 

The  Committee  considered  that  an  exception  must  be  made  as  regards  China.  The 
present  situation  in  that  country  as  regards  freedom  of  navigation  is  so  complicated 
that  complete  freedom  of  navigation  cannot  be  instituted  forthwith.  A  distinction 
as  regards  freedom  of  navigation  must  therefore  be  made  in  the  case  of  China,  not  only 
between  the  dilTerent  rivers  but  also  between  the  vessels  which  use  them.  For  example, 
at  the  present  time  navigation  is  reserved  for  tlie  Chinese  flag  as  regards  sailing  vessels, 
towage,  haulage  and  junks.  Other  flags  are  only  allowed  to  carry  oust  i^am  navigation. 
As  a  result  China  will  not  be  able  to  sign  the  Protocol  unless  freedom  of  navigation 
is  not  declared  on  all  her  rivers. 

Finally,  the  Committee  considered  it  desirable  to  allow  the  possibility  of  denoun- 
cing the  Protocol  at  any  time  after  the  expiration  of  a  period  of  two  years. 

The  Drajt  Protocol  was  adopted  b)j  the  Committee  on  Navigable  Waterways  bij  17  votes 
to  6,  with  0  abstentions. 


The  PRESIDENT  (speaking  in  French).  —  In  accordance  with  the  decision  of  the 
Committee,  which  was  adopted  by  a  large  majority,  the  Rapporteur  proposes  that  we 
should  add  to  the  Convention  a  Draft  Additional  Protocol,  the  text  of  wliieli  i  will 
now  read  : — 

Draft  additional  Protocol. 

The  States  signatories  of  the  Convention  on  the  Regime  of  Navigable  Waterways  of 
International  Concern,  signed  at  Barcelona  on  ,   whose  duly  authorised 

representatives  have  affixed  their  signatures  to  the  present  Protocol,  hereby  declare  that,  in 
addition  to  the  Freedom  of  Communications  whieh  they  have  conceded  by  virtue  of  the 
Convention  on  Navigable  Waterways  considered  as  of  international  concern,  they  further 
concede,  on  condition  of  reciprocity  without  prejudice  to  their  rights  of  povereignty,  and  in 
time  of  peace, 

(a)  on  all  navigable  waterways, 

{b)  on  ail  naturally  navigable  waterways, 
which  are  placed  under  their  sovereignty  or  authority,  and  which,  not  being  considered 
as  of  international  concern,  are  accessible  to  ordinary  commercial  navigation  to  and  from 
the  sea,  and  also  in  all  tlie  ports  situated  on  these  waterways,  perfect  equality  of  Irealnient 
for  the  flags  of  any  State  signatory  of  the  Protocol  as  regards  the  transport  of  imports  and 
exports  without  transhipment. 
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At  llu!  time  of  signing,  the  signatory  States  must  declare  wiiether  tliey  accept  the  obli- 
gation to  the  lull  extent  indicated  under  paragraph  (a)  above,  or  only  to  the  more  liiiiitcd 
extent  defined  by  ])aragraph  (b). 

It  is  understood  that  States  which  have  accepted  paragraph  (a)  are  not  bound  as  regards 
those  which  have  accepted  paragraph  (b),  except  under  the  conditions  resulting  from  the 
latter  paragraph. 

It  is  also  understood  that  Ihose  States  which  possess  a  large  number  of  j)orts  (situated 
on  navigable  waterways)  which  have  hitherto  remained  closed  lo  international  commerce 
may,  at  the  time  of  the  signing  of  the  present  Protocol,  exclude  from  its  application  one  or 
more  of  the  navigable  waterways  referred  to  above. 

The  present  Protocol  shall  be  ratified.  Each  Power  shall  send  its  ratification  to  the 
Secretary  General  of  the  League  of  Nations,  who  shall  cause  notice  of  such  ratification  to  be 
given  to  all  the  other  signatory  f\)wers;  these  ratifications  shall  lie  deposited  in  the  archives 
of  the  .Secretariat  of  the  League  of  Nations. 

The  present  Protocol  shall  remain  open  for  the  signature  or  adherence  of  the  Slates  which 
have  signed  the  above-mentioned  Convention  or  have  given  their  adherence  to  it. 

It  shall  come  into  force  after  the  Secretary-General  of  the  League  of  Nations  has  received 
the  ratification  of  two  States;  provided,  however,  that  the  said  Convention  has  come  into 
force  by  that  time. 

It  may  be  denounced  at  any  time  after  the  expiration  of  a  period  of  two  years  dating 
from  the  time  of  the  reception  by  the  Secretary-General  of  the  League  of  Nations  of  the 
ratification  of  the  denouncing  State.  The  denunciation  shall  not  take  effect  until  two  years 
after  it  has  been  received  by  the  Secretary-General  of  the  League  of  Nations.  A  denuncia- 
tion of  the  Convention  on  the  Regime  of  Navigable  Waterways  of  International  Concern 
shall  be  considered  as  including  a  denunciation  of  the  present  Protocol. 

Done  at  Barcelona,  on  ,  in  a  single  copy,  of  which  the   French   and 

English  texts  shall  be  authentic. 

Sir  Hubert  LLEWELLYN  SMITH  (Great  Britain).  — This  proposal,  which  eman- 
ated from  the  Committee  on  Navigable  Waterways,  is  an  extremely  interesting  .one. 
I  am  glad  to  say  that  the  British  Delegation  is  able  to  give  it  its  support.  I  presume 
the  document  will  be  examined  by  the  Drafting  Committee  and  the  jurists  as  regards 
the  provisions  concerning  denunciation  and  so  forth.  There  are  only  two  points  I 
would  like  to  suggest.  The  lirst  is  that  in  a  protocol  of  this  kind,  which  will  apply 
only  to  some  of  the  States  represented  at  this  Conference,  and  which  will  be  the  lirst 
international  arrangement  with  regard  to  national  waterways,  I  think  it  would  be  pru- 
dent to  grant  the  signatory  States  the  right  to  declare  that  their  acceptance  of  the 
present  Protocol  does  or  does  not  include  any  or  all  of  their  colonies,  overseas  posses- 
sions and  protectorates.  They  should  also  have  the  power  of  subsequently  acceding 
to  the  Protocol  on  behalf  of  any  Colony,  overseas  possession  or  protectorate  not 
included  in  their  first  declaration;  there  should  also  be  a  similar  power  of  denouncing 
the  Protocol  separately  on  behalf  of  any  colony,  overseas  possession  or  protectorate. 
I  have  reason  to  believe  that  M.  Lely  agrees  with  this  suggestion. 

I  should  also  like  one  small  alteration  made  in  the  text.  The  last  paragraph  states 
that  the  Protocol  may  be  denounced  at  any  time  after  the  expiration  of  two  years.  I 
have  no  objection  to  that;  I  think  it  is  desirable  to  have  a  short  period  for  so  novel 
a  Protocol.  But  I  think  we  ought  to  follow  the  universal  rule  that  denunciation  shall 
take  effect  one  year  after  it  has  been  notified.  I  have  consulted  Sir  Cecil  Hurst,  and 
he  knows  of  no  case  in  which  it  is  necessary  to  wait  two  years  after  giving  notice  of 
denunciation.  I  strongly  urge  that  the  general  practice  should  be  adhered  to  in  this 
case. 

The  PRESIDENT  (speaking  in  French).  ■ —  This  appears  logical. 

M.  LELY  (Netherlands,  Rapjiorteur;  speaking  in  French).  —  I  sec  no  obji'dion. 

The  PRESIDENT  (speaking  in  French).  —  On  the  proposal  of  the  British  Delega- 
tion, the  period  of  two  years  will  be  reduced  to  one  year. 

M.  LELY  (Netherlands,  Rapporteur;  speaking  in  French).  —  The  Sub-Committee 
endeavoured  to  find  as  simple  and  equitable  a  formula  as  possible.  I  am  in  complete 
agreement  with  the  British   Delegate. 
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The  PKliSl DENT  (speaking  in  Frencli).  —  Tliu  slaU'nicnL  will  tlii'irfoio  be  atlaihed 
to  the  annexed  Protocol.  The  Committee  has  deliberated  and  voted  on  all  these  mat- 
ters.    Tills  being  so,  I  put  the  Additional  Protocol  to  the  vote. 

The  additional  Protocol  ivas  declared  lo  he  ullarhed  us  an  Annex  to  the  Convention, 
under  the  conditions  indicated. 

ARTICLE  4 

The  PRESIDENT  (speaking  in  French).  ^ —  You  will  remember  that  we  had  reser- 
ved Article  4  (1).  1  think  that  an  agreement  has  been  reached  as  regards  the  wording 
of  this  article. 

M.  BARRAIL  (France;  speaking  in  French).  —  When  1  stated  yesterday  thai  1 
proposed  a  new  text  with  the  sole  object  of  attaining  clearness,  1  had  before  me  the  last 
instructions  which  M.  Detceuf  left  me  before  his  departure.  From  these  I  gathered 
that  a  compromise  had  been  arrived  at  between  him  and  the  authors  of  other  amend- 
ments with  a  view  to  introducing  into  the  text  of  Article  4  more  exact  stipulations  with 
regard  to  transhipment.  I  was  subsequently  informed  that  this  matter  had  been  discus- 
sed in  Committee  and  that  the  compromise  arrived  at  between  M.  Detceuf  and  the 
authors  of  other  amendments  had  not  been  accurately  reproduced  in  my  text.  I  there- 
fore approached  the  British  Delegation  and  the  Rapporteur,  and  I  now  state  that, 
together  with  the  British  Delegation,  I  would  support  the  text  which  will  be  read 
by  the  Rapporteur.     I  think  this  new  formula  will  satisfy  the  whole  Conference. 

M.  MONTARROYOS  (Brazil,  Rapporteur;  speaking  in  French).  —  Before  reading 
this  text  I  think  it  would  be  desirable  to  tell  you  in  afewwords  the  situation  with  regard 
to  this  paragraph.  You  will  remember  that  the  text  which  we  have  before  us  contains 
the  words  ...on  the  said  system...,  which  were  inserted  as  the  result  of  a  Japanese  amend- 
ment (2).  At  the  time  when  the  Committee  was  discussing  the  paragraph  in  question, 
the  Japanese  amendment  had  not  been  put  in.  The  discussion  was  opened,  but  does 
not  appear  to  me  to  have  arrived  at  a  final  result.  A  certain  hesitation  became  appa- 
rent. The  question  was  perhaps  not  considered  very  deeply;  that  is  why  negotiations 
for  an  understanding  were  pursued,  and  we  arrived  at  the  following  text : — 

(2).  When  a  natural  system  of  navigable  waterways  of  international  concern  which  does 
not  include  waterways  of  the  kind  referred  to  in  Article  1  a),  separates  or  traverses  two  States 
only,  the  latter  have  the  right  to  reserve  to  their  flags  by  mutual  agreement  the  transport 
of  passengers  or  goods  loaded  at  one  port  of  this  system  and  unloaded  at  another  port  of  the 
same  system,  unless  this  transport  takes  place  between  two  ports  which  are  not  situated 
under  the  sovereignty  or  authority  of  the  same  State,  in  the  course  of  a  voyage  effected  with- 
out transhipment  on  the  territory  of  either  of  the  said  States,  involving  a  sea-passage  or 
passage  over  a  waterway  of  international  concern  which  does  not  belong  to  the  said  system. 

M.  MATSUDA  (Japan;  speaking  in  French).  —  I  greatly  regret  to  have  to  speak 
at  a  moment  when  almost  all  the  articles  have  been  adopted.  An  amendment  by  the 
French  Delegation  was  distributed  yesterday.  This  amendment  was  said  not  to 
change  in  any  way  the  original  text  which  we  adopted  in  Committee,  but  on  examin- 
ing the  text  which  was  said  to  be  unchanged,  I  considered  that  it  introduced  fairly 
extensive  modifications  in  the  meaning  of  the  original  text.  The  amendment  appears 
to  extend  very  considerably  the  right  of  making  exceptions.  If  this  is  so,  we  think 
that  the  principle  of  freedom  of  communications  and  transit,  to  which  we  attach  great 
importance,  has  been  compromised.  I  therefore  propose  that  the  original  text  adopted 
by  the  Committee  be  retained.  I  may  add  in  explanation  that  the  original  text  con- 
tained the  words  ...on  the  said  system...,  which  were  inserted  as  the  result  of  a  proposal 
by  our  expert.  1\I.  Detanif,  who  was  absent  at  the  time,  later  agreed  to  this  addition; 
the  French  proposal  has  the  effect  of  excluding  these  words,  to  which  the  Japanese 
Delegation  attaches  great  weight,  and  which  it  would  like  to  see  retained. 


(J)  See  p.  34(1. 
(2)  See  p.  263. 
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M.  REINHARDT  (Austria;  speaking  in  French).  -  'I'lic  Japanese  Delegate  would 
like  to  kee|)  the  words  ...on  the  said  system...,  in  order  to  avoid  any  narrowing  down  of 
the  text  proposed  iiy  tiie  Committee.  If  it  is  an  improvement  to  keep  this  text,  orif  it 
represents  an  advance  in  the  direction  of  granting  still  wider  freedom,  then  I  support 
the  proposal  of  the  Japanese  Delegate. 

M.  MONTARROYOS  (Brazil,  Rapporteur;  speaking  in  French).  —  1  am  afraid 
that  what  the  Japanese  Delegate  has  said,  instead  of  throwing  light  ujion  the  ques- 
tion, has  obscured  it.  The  original  text  has  been  mentioned,  but  we  must  come  to 
an  imderstanding  as  to  what  is  the  original  text.  This  article  was  drafted  by  a  small 
Committee  of  tlie  Sub-Committee,  was  discussed  in  Sub-Committee,  was  unanimously 
accepted  by  the  Sub-Committee  and  was  then  submitted  to  the  Committee.  You 
know  the  manner  in  which  articles  are  usually  discussed.  The  first  paragraph  is  at 
examined  great  length;  when  we  arrive  at  the  second  we  are  somewhat  fatigued  and 
the  discussion  is  not  carried  on  so  thoroughly.  In  any  case,  what  was  adopted  was  the 
text  submitted  to  you  without  the  words  ...on  the  said  si/stem...,  and  that  is  the  "original 
text."  Then  the  Japanese  Delegate  submitted  an  amendment  to  add  these  three 
words.  The  question  was  not  very  carefully  considered.  I  do  not  remember  whether 
a  vote  was  taken  on  the  amendment;  in  any  case  the  discussion  of  the  article  was  con- 
tinued, and  when  the  consequences  of  the  amendment  were  realised  it  was  found  that 
it  would  have  to  be  deleted.  The  question  was  brought  up  again,  and  we  tried  to 
find  a  conciliatory  formula  which  would  satisfy  both  parties.  In  this  new  text  we 
propose  what  appears  to  me  to  meet  the  needs  of  the  different  countries,  and  I 
support  it. 

M.  ADATCI  (Japan;  Chairman  of  the  Waterways  Committee;  speaking  in 
French).  —  In  my  capacity  as  Chairman  of  the  Waterways  Committee  1  think  it  is 
my  duty  to  give  some  explanation.  The  text  adopted  by  the  Committee  is  that  which 
the  President  has  read,  but  it  was  adopted  provisionally,  and  the  plenary  Conference 
may  do  as  it  pleases.  I  should  like  to  say,  however,  that  the  text  adopted  by  the 
Committee  is  the  one  which  was  read  to  you,  and  that  the  changes  proposed  in  plenary 
Conference  are  the  result  of  individual  conversations  without  any  official  character. 

M.  MONTARROYOS  (Brazil,  Rapporteur;  speaking  in  Frunch).  —  I  agree  with 
the  Chairman  of  the  Committee. 

The  PRESIDENT  (speaking  in  French).  —  A  text  then  was  adopted  in  Committee, 
and  it  is  therefore  as  a  compromise  that  the  Rapporteur  is  bringing  before  us  now  a 
text  which  was  not  adopted  by  the  Committee. 

M.  MONTARROYOS  (Brazil,  Rapporteur;  speaking  in  French).  —  As  I  pointed 
out,  the  text  which  you  have  before  you  is  the  text  adopted  by  the  Committee,  but  the 
second  part  was  passed  with  the  Japanese  amendment,  no  special  observation  having 
been  made  on  this  amendment,  although  it  alters  the  purport  of  the  article. 

M.  TSANG-OU  (China;  speaking  in  French).  —  If  I  remember  aright,  the  second 
part  of  this  paragraph  was  adopted  provisionally  at  the  end  of  the  meeting.  The  Chair- 
man had  authorised  me  to  ask  for  some  explanation  of  the  words  the  said  system  (i). 
As  this  question  particularly  concerns  my  country,  I  should  like  to  ask  for  some  expla- 
nation. 

We  set  out  from  the  principle  that  on  a  national  river  a  State  has  the  right  to  reserve 
local  transport  tradic.  When  a  river  crosses  two  countries  it  was  admitted  that  inter- 
State  transport  sliould  be  considered  as  local  transport  on  condition  that  the  two  ripa- 
rian States  agreed  to  do  so.  In  drafting  the  new  article  we  again  set  out  from  this 
principle  that  when  a  river  separates  or  traverses  two  countries,  these  two  countries 
have  the  right,  if  they  so  agree,  to  reserve  for  themselves  inter-State  water  transport. 


(1)  See  p.  270. 
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Tlic  (,'.i)iiiiinLU!u"s  k'Xl  lead  : — iu  reserve  lu  Iheir  flu^s  bii  niiituut  u<:ni'iiii itl  the Irdiixiwii 
of  passengers  and  goods  loaded  at  one  port  situated  under  the  sovereignty  or  authority... 

According  lo  the  Japanese  amendment  the  words  of  this  system  are  to  be  substituted 
lor  the  words  situated  under  their  sovereignty  or  authority. 

1  ina(hi  a  diagram  in  order  to  ascertain  the  purport  of  this  change,  and  I  became 
convinced  that  it  entirely  altered  the  meaning.  The  words  unless  this  transport...  to 
the  end  of  the  article,  were  intended  to  allow  direct  imjjortation  without  transhipment, 
that  is  to  say,  that  import  traffic  may  arrive  without  transhipment  from  the  port  of 
commercial  origin  to  the  port  of  the  international  river.  The  amendment  introduced 
by  the  Japanese  Delegation  allows,  after  departure  from  the  port  of  commercial  origin, 
an  operation  w'hich  would  be  carried  out  in  a  seaport  of  the  country  in  which  the  inter- 
national river  is  situated;  the  French  amendment  would  have  the  effect  of  allowing  direct 
importation  from  the  port  of  commercial  origin  to  a  port  of  the  international  river. 
The  Committee  agreed  to  substitute  the  words  of  this  system  for  the  words  situated 
under  their  sovereignty  or  authority.  1  think,  however,  that  this  w-as  not  at  all  the  idea 
in  Committee.     In  any  case  it  very  greatly  changes  the  whole  purport  of  the  article. 

M.  MATSUDA  (Japan;  speaking  in  French).  —  I  asked  the  President  to  put  to  the 
vote  in  the  first  place  the  text  as  adopted  by  the  Committee  and  then  the  text  propo- 
sed as  a  compromise. 

The  PRESIDENT  (speaking  in  French).  —  The  amendment  must  be  put  to  the 
vote  first;  I  cannot  depart  from  that  rule. 

M.  BARRAIL  (France;  speaking  in  French).  — The  Delegate  of  China  has  shown 
me  the  importance  of  the  concession  which  I  made  to  the  Japanese  view  yesterday: 
nevertheless,  in  order  to  facilitate  the  voting,  and  to  enable  you  to  satisfy  both  parties,  I 
accept  the  text  as  read  by  the  Rapporteur.  I  hope  that  the  Japanese  Delegation  will 
take  note  of  the  great  sacrifice  which  the  French  Delegation  is  making,  and  will  accept 
the  text  proposed  to  us  as  a  compromise. 

The  PRESIDENT  (speaking  in  French).  —  1  will  read  the  text  again  : 

(2).  When  a  natural  system  of  navigable  waterways  of  international  concern  wluch  does 
not  include  waterways  of  the  kind  referred  to  in  Article  1  a),  separates  or  traverses  two  States 
only,  the  latter  have  the  right  to  reserve  to  their  flags  by  mutual  agreement  the  transport 
of  passengers  or  goods  loaded  at  one  port  of  this  system  and  unloaded  at  another  port  of  the 
same  system,  unless  this  transport  takes  place  between  two  ports  which  are  not  situated  under 
the  sovereignty  or  authority  of  the  same  State,  in  the  com-se  of  a  voynup  effected  without 
transhipment  on  the  territory  of  either  of  the  said  States,  involving  a  sea-passage  or  passage 
over  a  waterway  of  international  concern  which  does  not  belong  to  the  said  system. 

1  put  this  text  to  the  vote. 

The  text  was  adopted  by  22  votes  to  nil. 

The  PRESIDENT  (speaking  in  French).  —  I  would  point  out  to  the  Conference 
that  an  agreement  has  been  arrived  at,  if  I  am  not  mistaken,  on  a  proposal  of  the  Rou- 
manian Delegation  in  the  following  terms  : 

The  reservation  made  in  section  1,  paragraph  2,  of  Article  4  does  not  refer  to  Articles 
33i  to  337  of  the  Treaty  of  Versailles,  nor  to  the  corresponding  Articles  in  the  other 
Treaties  of  Peace. 

The  Roumanian  Delegation  points  out  that  these  words  are  taken  from  the  Report 
of  the  Rap])orteur,  and  that  in  asking  for  them  to  be  inserted  in  the  Final  Act  it  is  not 
asking  for  anything  in  the  nature  of  an  innovation.  Is  there  any  objection  to  the 
insertion  of  these  words  ? 

This  was  decided  (1). 


(1)  bee  footnote  p.  2G7,  text  inserted  iu  the  I'inal  Act. 
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DECLARATIONS  WITH  REGARD  TO  THE  CONVENTION 

M.  SCASSI  (Greece;  speaking  in  French).  —  I  will  take  care  not  to  misuse  the 
short  time  remaining  at  the  disposal  of  the  Conference.  I  propose,  therefore,  to 
summarise  very  shortly,  not  the  full  argument  which  I  had  the  honour  to  put  before 
you  in  plenary  meeting  or  in  Committee,  in  favour  of  the  claim  upheld  by  the  Greek 
Delegation,  but  one  fundamental  argument  which,  at  this  decisive  moment,  should 
claim  the  attention  of  all,  in  view  of  its  wide  purport  and  because  it  goes  beyond  the 
sphere  of  the  question  with  which  we  are  dealing. 

1  observe — and  this  impression  has  been  corroborated  during  my  conversations 
with  some  of  my  colleagues — that  the  point  to  which  I  refer  has  not  perhaps  been  suffi- 
ciently brought  into  prominence.  1  will  attempt  to  remedy  this  defect  as  simply  as 
possible.  The  Convention  on  Navigable  Waterways  is  the  one  contemplated  iu 
Article  338  of  the  Treaty  of  Versailles  and  in  the  corresponding  articles  in  the  other 
treaties  of  peace.  On  that  point  we  are  all  agreed.  The  Conference  which  has  to 
prepare  this  Convention  has  been  summoned  in  pursuance  and  in  execution  of 
Article  23  e)  of  the  Covenant  of  the  League  of  Nations,  which  lays  down  that  Members 
of  the  League  will  make  provision  to  secure  and  maintain  freedom  of  navigation. 
Hence,  the  Convention  which  we  have  to  draw  up  must  supersede  the  provisional 
regime  established  by  the  Treaty  of  Peace,  and  furthermore  it  is  our  duty  to  secure 
and  maintain  freedom  of  communications.  How,  and  by  wlmt  means,  and  on  what 
bases  must  we  do  this  ?  Instead  of  wasting  time  in  making  commentaries,  would  it 
not  be  better  to  ask  the  opinion  of  those  who  drew  up  the  above-mentioned  provisions? 
Would  it  not  be  better  to  address  the  authors  of  the  Covenant,  and  say  to  them  ;  You 
instruct  us  to  conclude  a  Convention  on  Navigable  Waterways  of  International 
Concern,  and  at  the  same  time  to  secure  and  maintain  freedom.  Show  us  how  you 
yourselves  set  about  the  task  of  applying  this  principle,  and  we  shall  then  not  fail  to 
follow  your  example.  The  authors  of  the  Covenant  will  then  answer  us  in  the  words 
of  Articles  332  and  the  following  articles  of  the  Treaty  of  Versailles  and  the  corres- 
ponding articles  in  the  other  Treaties  of  Peace  :  On  a  footing  of  perfect  equality, — no 
distinction  shall  be  made  between  the  subjects,  property  or  flags  of  any  of  the  other 
Powers  and  the  nationals,  property  and  flags  of  the  riparian  States.  We  believe 
that  we  have  thus  explained  ourselves  as  simply  as  possible.  It  might,  perhaps,  be 
objected  :  But  the  provisions  which  you  have  taken  from  Article  332  and  the 
following  articles  are  very  concise;  they  are  contained  in  three  articles,  whereas  the 
Convention  which  you  ask  us  to  draw  up  is  long  and  complicated.  Moreover,  your 
provisions  are  only  of  a  temporary  nature,  whereas  ours  are  final.  Do  you  not  think 
that  the  authors  of  the  Covenant  would  reply  :  Whether  they  be  concise  like  ours,  or 
full  of  detail  like  yours,  whether  they  be  temporary  or  final,  they  must  in  any  case 
be  based  on  the  same  foundations  and  interpreted  within  the  same  limits.  This  is  the 
logical  answer.  The  general  plan  of  the  work  remains  the  same.  It  is  our  business 
to  amplify  and  not  to  distort  it.  But  in  our  Article  4,  what  has  become  of  the  prin- 
ciples laid  down  by  the  Covenant  of  the  League  of  Nations  ?  By  three  successive 
backward  steps  in  the  evolution  of  the  wording  of  this  article  during  the  debates 
in  Sub-Committee  and  Committee,  it  has  been  made  to  turn  perfect  equality  into 
inequality.  Instead  of  the  exclusion  of  any  distinctions,  serious  restrictions  have  been 
introduced.  1  am  not  referring  merely  to  the  terms  of  Article  4,  or  to  the  question 
of  local  transport,  which  concerns  certain  delegations,  including  that  of  Greece.  The 
question  is  a  much  more  important  one.  It  is  a  question  of  the  application  of  the  prin- 
ciples laid  down  in  the  Covenant  and  in  the  Treaties  of  Peace. 

I  know  that  it  is  highly  desirable  to  complete  the  edifice  which  the  League  of 
Nations  proposed  to  set  up,-  to  build  it  up  in  order  that  it  may  one  day  protect  the 
manifold  interests  of  all  nations.  I  know  that  it  is  desirable  to  add  new  storeys;  I  am 
also  aware  that  even  the  best  architect  is  sometimes  induced  to  alter  his  plans,  even 
to  abolish  certain  parts  of  them.  But  take  care  lest  this  should  result  in  weakening  the 
solidity  of  the  building  and  its  foundations.  Our  foundations  are  the  Covenant  and 
the  Treaties  of  Peace.  A  blow  of  the  pickaxe  here  and  there  may  be  enough  to  endan- 
ger the  solidity  of  the  foundations,  and  eventually  the  whole  building.     It  is  to  these 
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blows  of  the  pickaxe  that  1  wish  to  draw  your  attention.  To-day  it  is  we  who  shall 
suffer  from  the  putting  into  force  of  this  Convention,  because  the  Greek  fleet  on  the 
Danube,  amounting  to  300000  tons  of  shipping  (without  counting  several  tugs)  will 
be  excluded  from  it.  And  this  is  what  is  called  assuring  freedom  of  navigation.  To- 
morrow, other  departures  from  the  Covenant  of  the  League  of  Nations  may  be  made, 
and  other  States  will  suffer.  For  this  reason  I  say  that  the  question  which  1  now  raise 
is  outside  the  scope  of  the  discussion  of  Article  4,  and  even  of  the  General  Convention 
on  Navigable  Waterways.  It  is  to  this  point  that  I  desired  to  draw  your  attention 
and  that  of  the  League  of  Nations,  which  will  sedulously  watch  the  carrying  out  of 
the  terms  of  the  Conventions  drawn  up  by  our  Conference. 

It  now  only  remains  for  me  to  make  the  following  declaration  on' behalf  of  the 
Greek  Delegation  : — 

The  Greek  Delegation,  being  of  opinion  that  the  Convention  designed,  under  the  terms 
of  Article  338  of  the  Treaty  signed  at  Versailles,  to  supersede  the  regime  relating  to  navigable 
waterways  of  an  international  character  established  by  Articles  332  to  337  of  that  Treaty 
And  by  the  corresponding  articles  in  the  other  Treaties  of  Peace,  cannot  fulfil  this  object 
unless  it  is  based  on  the  same  fundamental  principles  and  conceived  within  the  same  limits 
as  those  indicated  in  the  above-mentioned  article,  which  faithfully  reflect  the  ideas  of  the 
authors  of  the  Covenant  of  the  League  of  Nations  as  expressed  in  Article  23  e),  as  regards  the 
manner  of  securing  and  maintaining  freedom  of  communications; 

And  being  of  opinion,  moreover,  that  the  clauses  of  Article  4  of  the  Convention  on  navi- 
gable Waterways  are  contrary  to  the  principles  and  provisions  laid  down  in  the  Covenant 
and  in  the  Treaties  of  Peace; 

Hereby  places  on  record  its  protest,  and  declares  that  it  cannot  accede  to  these  clauses, 
nor  to  the  Convention  on  Navigable  Waterways;  it  therefore  requests  the  Officers  of  the 
Conference  to  insert  this  Declaration  in  the  Final  Protocol  and  to  communicate  it  to  the 
.Secretariat  of  the  League  of  Nations,  to  the  decision  of  which  are  subordinated  the  decisions 
of  the  Conference  on  Communications  and  Transit. 

The  PRESIDENT  (speaking  in  French).  —  It  is  understood  that  the  Greek  Decla- 
ration will  be  inserted  in  the  records. 

M.  PAVICHICH  (Serb-Croat-Slovene  State;  speaking  in  French).  —  Before  pro- 
ceeding to  vote  on  the  Convention  on  Navigable  Waterways  as  a  whole,  1  think  it  is 
liccessary  for  me  to  make  a  statement  of  principle  regarding  Article  4. 

I  propose  to  omit  the  second  paragraph  of  the  first  section  of  this  article,  from  the 
words  which  are  oj  national  origin  or  nationalised  to  the  end;  the  whole  of  this  part  is 
merely  an  exception  to  the  concession  that  this  article  is  intended  to  make  to  local 
water  transport  traffic.     My  sole  aim  is  to  safeguard  local  transport  against  foreign 
competition.     Some    of   us    have    been    taxed   with   a   want   of   liberality   in   this 
question,  and  with  laying  claim  to  rights  not  granted  to  all.     Insinuations  have  been 
made  to  the  effect  that  we  wished  to  make  reservations  while  the  other  delegations 
were  opening  all  their   rivers  to  freedom  of  transit  and  navigation    and  even   to 
fr.  edom  of  commerce.     It  is  very  easy  for  those  who  have  no  navigable  rivers,  and 
who  already  possess  a  well-developed  river  merchant-fleet,  to  speak  in  this  way,  but 
those  who  have  navigable  rivers  and  whose  fleet  is  only  in  its  infancy  should  reflect 
carefully  before  allowing  themselves  to  be  carried  away  by  feelings  of  magnanimity. 
1  consider  that  we  have  shown  the  greatest  liberality  towards  Contracting  States,  and 
1  therefore  think  that  the  reproach  that  we  have  not  accepted  the  rules  which  may 
promote  the  progress  of  humanity  and  commerce  between  nations,  is  very  much  out  of 
place.     A  poor  man  who  possesses  nothing,  and  who  boasts  that  the  has  given  away 
all  his  wealth  for  the  progress  of  humanity,  has  no  right  to  recommend  others  to  follow 
his  example  and  say :  /  am  opening  my  house  to  everybody;  follow  my  example.    The  reser- 
vations which  we  are  making  in  order  to  preserve  the  existence  of  our  river-fleet  are 
very  trifling  in  comparison  with  what  we  are  giving  humanity  by  accepting  this  Con- 
vention.    We  have  opened  many  other  rivers  for  the  freedom  and  progress  of  humanity 
besides  those  which  we  are  asked  to  open,  where  flows  troubled  and  impure  water. 
In  the  cause  of  freedom  and  progress  we  have  opened  all  the  arteries  of  our  country 
and  shed  our  blood  to  the  last  drop.     How  then  can  we  be  sparing  with  this  water, 
which  has  only  a  material  value  ?     We  are  opening  our  rivers,  our  seas,  our  ports,  to 
all,  because  with  us  there  is  room  for  all,  and  we  do  not  tliink  that  wo  are  sinning  against 
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liberalism  by  affording  some  protection  to  our  budding  river-fleet,  in  order  to  prevent 
it  from  being  stifled  by  foreign  competition.  The  objection  is  raised  that  this 
Article  'i, — the  other  parts  of  which  are  favourable  to  us — and  even  that  the  whole 
Convention,  contravenes  Articles  332  to  337  of  the  Treaty  of  Versailles.  Such  a 
reproach  seems  to  me  uncalled-for.  This  Conference  met  to  deal  with  these  Conven- 
tions on  the  basis  of  the  Green  Book,  as  drafted  under  the  auspices  of  the  League  of 
Nations,  which  has  given  it  to  us;  and  1  think  it  is  the  Council  of  the  League  itself 
whose  special  duty  it  is  to  interpret  the  Treaty  of  Peace.  Since  the  Green  Book  has 
been  given  to  us  by  this  authority,  we  have  to  do  nothing,  1  consider,  but  conform 
to  it,  and  we  are  entitled  to  conclude  Conventions  here  without  regard  to  the  articles 
of  the  Treaty  of  Versailles. 

The  slight  reservation  which  we  ask-  the  omission  of  the  last  part  of  the  second  para- 
graph of  section  1  of  Article  4 — will  not  prevent  freedom  of  navigation  any  more  than 
of  transit;  all  our  rivers,  and  even  national  rivers,  remain  open  to  free  transit.  But 
we  are  suspicious  of  the  veto  contained  in  Article  4,  section  1,  paragraph  2,  particu- 
larly in  the  last  words  : — in  every  case,  however,  in  which  greater  freedom  of  navigation 
may  have  been  already  established  in  a  previous  act  of  navigation,  this  freedom  shall  not 
be  reduced.  We  are  afraid  that  this  paragraph  may  be  given  an  interpretation  such 
that  the  former  Austrian  usurpations  on  the  Danube  and  its  tributaries,  in  territory 
which  is  now  Yugo-Slav,  may  be  strengthened. 

My  Government  gave  me  full  powers  to  sign  all  Conventions  which  may  result 
from  this  Conference;  this  means  that  it  accepted  in  principle  all  the  Conventions 
contained  in  the  Green  Book,  with  the  exception  of  certain  small  restrictions  which 
we  made  clear  by  means  of  amendments  during  the  discussions  on  the  various  Conven- 
tions. Rut  as  in  this  case  the  original  text  of  the  Green  Book  has  been  altered  for  the 
worse,  1  do  not  consider  myself  authorised  to  give  my  signature  to  certain  clauses  in 
these  Conventions,  without  first  having  been  authorised  by  my  Government  to  do  so. 
1  should  like  therefore  to  lay  special  emphasis  on  the  fact  that  1  could  only  vote  for 
this  Convention  with  a  reservation  regarding  the  second  paragraph  of  section  1  of 
Article  4,  and  paragraph  a)  of  section  5  of  Article  9,  nor  could  1  sign  the  Convention 
without  a  fresh  authorisation  from  my  Government. 

The  PRESIDENT  (speaking  in  French).  —  The  reservation  of  the  Serb-Croat- 
Slovene  Delegation  will  be  entered  in  the  records,  and  also  its  reply  to  the  observations 
of  the  Greek  Delegate. 

M.  SCASSI  (Greece;  speaking  in  French).  —  The  Serb-Croat-Slovene  Delegate 
having  replied  to  the  Greek  declaration,  I  now  wish  to  say  that  1  had  no  intention  of 
reproaching  anyone;  I  merely  noted  facts  and  interpreted  texts. 

M.  PAVICHIGH  (Serb-Croat-Slovene  State;  speaking  in  French).  —  I  should  like 
to  state  that  I  was  not  referring  to  anyone  in  particular.  As  regards  my  reservations, 
1  am  afraid  that  they  have  been  misunderstood ;  I  wll  append  my  signature  to  the  Con- 
vention, witli  a  reservation  regarding  the  two  paragraphs  which  1  mentioned. 

M.  PLANAS  SUAREZ  (Venezuela;  speaking  in  French).  —  On  behalf  of  the  Vene- 
zuelan Delegation,  I  have  stated  several  times,  in  the  most  formal  manner,  and  1  wish 
to  repeat  it,  that  as  regards  the  obligation  accepted  by  the  Members  of  the  League  of 
.Nations  in  accordance  with  Article  23  e)  of  the  Covenant  to  make  provision  to  secure 
and  maintain  freedom  of  communications  and  of  transit  and  equitable  treatment  for  the 
commerce  of  all  Members  of  the  League,  Venezuela  has  confirmed  these  principlis  in 
l)ractice  in  a  most  widn  and  libi'ral  spirit,  both  in  lier  laws  and  in  her  conventional 
law.  I  further  wish  to  point  out  and  this  imiark  drals  with  n  fundamental  priu- 
ciplt — thai  the  general  Conventions  referred  lo  in  Articles  338  and  379  of  the  'I  r.  aly 
(if  Versailles  and  the  corresponding  articles  in  other  Treaties  of  Peace  are  not  provided 
for  in  the  Covenant  of  the  League  of  Nations,  and  that  Venezuela,  in  adhering  to  the 
Covenant,  never  intended  to  give  her  adherence  lo  the  Treaties  of  Peace.  She  can 
therefore  acrepl  nothing  whirli  is  conti'arv  tn  her  international  engagements,  or  which 
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is  derived  iroiu  Lreatius  lo  vvhicli  slif  is  uol   a  party.      1  lie  legal    priiiciplc   ns   inter 
alios  acta  is  very  clear  on  this  point. 

1  must  also  note  that  paragraphs  1  and  2  of  Part  1  of  the  Resolution  adoj)tcd  on 
December  9lh,  1920,  by  the  Geneva  Assembly,  have  not  been  scrupulously  observed. 
Moreover,  the  exact  interpretation  of  Article  '!'.'>  c)  of  the  (.ovenant  leaves  the  Members 
of  the  League  of  Nations  the  task  of  regulating  by  conventions  inter  se,  and  by  internal 
legislative  measures,  the  general  commercial  regime,  and  the  regime  for  comnnmica- 
lions  and  transit  services, — at  least  this  is  the  opinion  of  the  Venezuelan  Delegation. 
I  cannot,  then,  accede  to  the  Draft  Conventions  and  Statutes  which  have  been 
discussed,  and  the  less  so — and  1  specially  wish  to  emphasise  this  remark — as  they 
prejudice  the  territoral  sovereignty  of  States,  their  internal  autonomy  and  their  right 
of  free  public  administration.  1  shall  tlierefore  abstain  from  voting  on  the  present 
Draft,  as  I  should  have  abstained  if  1  had  been  present  when  the  vote  was  taken  on  the 
other  Drafts.  However,  my  country  will  never  refuse  its  share  of  help,  however 
small,  towards  attaining  the  ideal  of  peace,  brotherhood  and  fellowship  which  is  so 
dear  to  all  civilised  peoples.  My  country  will  always  hasten  in  response  to  the  appeal 
of  nations  which,  while  remaining  individual,  propose  to  work  together  for  the  peace  and 
prosperity  of  the  human  race,  to  r|uote  the  words  of  the  President  of  the  Swiss  Confede- 
ration in  his  noteworthy  speech  at  the  opening  of  the  First  Assembly  of  the  League 
of  Nations. 


The  PRESIDENT  (speaking  in  French).  —  The  Venezuelan  Delegate's  declaration 
amounts  to  a  refusal  to  sign  the  Convention.     It  will  be  entered  in  the  records. 

M.  PLAN  AS  SUAREZ  (Venezuela;  speaking  in  French).  —  Or  to  vote  for  it. 

M.  Charles   Robert  PUSTA   (Esthonia;  speaking  in  French).  —   Have   we   not 
reserved  the  second  paragraph  of  Article  5? 

The  PRESIDENT  (speaking  in  French).  —  Yes,  and  its  adoption  will  be  subject 
to  the  vote  which  will  shortly  be  taken. 

M.  CARLIN  (Switzerland;  speaking  in  French).  —  Before  the  vote  is  taken  I  should 
like  to  make  the  following  declaration  with  reference  to  the  protests  which  have  been 
expressed  by  M.  Vallotton  on  behalf  of  the  Swiss  Delegation.  I  can  only  vote  for  the 
Convention  on  condition  that  it  is  understood  that  the  vote  reserves  absolutely  the 
provisions  of  paragraphs  b  and  c  of  Article  1,  and  also  those  of  sections  2  (second 
sentence)  and  4  of  Article  9.  I  should  like  to  make  clear  that  this  reservation  does  not 
refer  only  to  the  vote  which  I  am  about  to  cast;  it  has  another  and  a  totally  difTerent 
character.  Indeed,  if  my  Government  decided  later  to  sign  this  Convention,  it  would 
have  to  renew  these  reservations,  as  it  would  not  consider  itself  bound  by  the  articles 
and  provisions  which  I  have  mentioned.  This,  I  may  say  in  passing,  is  a  procedure 
which  has  been  employed  on  various  occasions  and  in  various  conventions  which 
followed  the  Second  Peace  Conference  at  The  Hague.  If  the  declarations  made  by 
the  preceding  speakers  are  to  appear  also  in  the  Final  Act,  I  ask  that  mine  shall  also 
appear  there,  and  not  merely  in  the  records  of  this  meeting. 

The  PRESIDENT  (speaking  in  French).  —  It  has  always  been  admitted  that  to 
vote  for  a  Convention  implies  sacrifices  on  both  sides,  and  that  it  is  impossible  to 
sign  a  Convention  subject  to  reservations.  You  can  sign  it  or  not.  As  the  French 
proverb  says,  Donner  et  retenir  ne  vaut.  I  would  therefore  strongly  urge  I\I.  Carlin,  if 
he  signs  the  Convention,  to  sign  it  without  reservation.  Besides,  he  is  invoking  a 
precedent  which  has  not  given  satisfactory  results,  and  in  these  circumstances  I  ur- 
gently beg  all  those  who  sign  the  Convention  to  sign  it  in  its  present  form.  It  is  of 
course  understood  that  all  explanations,  commentaries  and  reservations  will  be  entered 
in    the   I'eeonls. 


—    37.3    — 

M.  WINIARSKI  (Poland;  speaking  in  French)-  —  I'he  I'olish  Delegation  declares 
that  it  accepts  the  Convention  on  Navigable  Waterways,  reserving  for  its  Government 
complete  freedom  as  regards  the  application  and  interpretation  of  Article  10  a). 

M.  CAHLIN  (Switzerland;  speaking  in  French).  —  In  view  of  the  President's 
icniarks  on  the  subject  of  the  reservation  which  1  had  nolificd  with  a  view  to  voting 
allirmatively,  I  am  obliged  to  say  that,  after  the  numerous  precedents  in  the  variotis 
(onfereaccs  which  followed  the  Peace  Couference  at  The  Hague,  it  cannot  be  main- 
tained that  a  Convention  may  not  be  signed  with  reservations.  However,  if  this  is 
the  case  I  shall  not  vote  for  the  Convention,  and  I  greatly  regret  this,  because  if 
my  reservations  had  been  accepted,  I  should  have  voted  for  it  with  pleasure. 

The  PRESIDENT  (speaking  in  French).  —  The  Formal  Articles  which  represent 
the  Convention  properly  so-called  are  the  same  as  those  in  the  Transit  Convention. 

Sir  Cecil  HURST  (Great  Britain;  Chairman  of  the  Jurists'  Committee;  speaking 
in  French).  —  With  the  exception  of  a  small  addition  to  Article  8  (1),  which  has  been 
accepted. 

The  PRESIDENT  (speaking  in  French).  —  This  refers  to  the  reservation  regarding 
works  in  course  of  execution  after  the  Convention  has  been  denounced. 


ADOPTION  AS  A  WHOLE,  BY  ROLL-CALL,  OF  THE  CONVENTION  AND  STATUTE 
ON  THE  REGIME  OF  NAVIGABLE  WATERWAYS  OF  INTERNATIONAL  CONCERN 

The  Articles  and  the  Statute  have  been  accepted,  and  we  have  now  to  vote  on  the 
whole,  including  the  Formal  Articles,  which  are  identical  with  those  on  Transit,  except 
lor  the  point  noted  by  Sir  Cecil  Hurst;  the  final  text  of  the  Preamble  is  reserved,  and 
will  be  submitted  to  us  this  afternoon. 

I  will  now  put  to  the  vote  by  roll-call  the  Convention  and  Statute  as  a  whole. 

Albania Yes  Japan Yes 

Austria Yes  Latvia Absent 

Bolivia Yes  Lithuania      Absent 

Bulgaria Yes  Luxemburg Absent 

British  Empire Yes  Norway Yes 

Chile Yes  Netherlands Yes 

China Yes  Panama Yes 

Colombia Absent         Paraguay Yes 

Cuba Yes  Persia Yes 

Czecho-Slovakia Yes  Poland Yes 

Denmark Yes  Portugal Yes 

Esthonia Yes  Roumania Yes 

France Yes  Spain Yes 

Finland Yes  Sweden Yes 

Guatemala Yes  Switzerland .Abstention 

Greece No  Serb-Croat-Slovene  State.  Yes  (under 

Haiti Absent  reservation) 

Honduras Y'es  Uruguay Yes 

Italy Yes  Venezuela Abstention 

The  Convention  as  a  whole  was  adopted  by  29  votes  to  1,  with  2  abstentions. 
The  meeting  adjourned  at  2.23  p.m. 


(1)  See  p.  35G. 


THIRTIETH  MEETING  OF  THE  CONFERENCE 

(Tuesday,  April  19th,  1921,  at  5  p.m.) 


ADOPTION    OF    PREAMBLE 


The  meeting  opened  with  M.  Hanotaux,  President,  in  the  Chair. 


ADOPTION  OF  PREAMBLE 


The  PRESIDENT  (speaking  in  French).  —  I  call  upon  Sir  Cecil  Hurst  to  speak  on 
the  Preamble  to  the  Convention  on  Navigable  Waterways. 

Sir  Cecil  HURST  (Great  Britain,  Cliairman  of  the  Jurists'  Committee;  speaking  in 
French).  —  This  afternoon  the  Jurists'  Committee  considered  the  Preamble  of  the 
Convention  on  the  Regime  of  Navigable  Waterways  of  International  Concern.  This 
Preamble  begins  with  the  list  of  High  Contracting  Parties, — Albania,  Austria,  and  so 
on,  and  continues  thus  : 

Desirous  of  carrying  finther  the  development  a.s  regards  the  international  regime  of  navi- 
gation by  waterway,  which  began  more  than  a  century  ago,  and  which  has  been  solemnly 
affirmed  in  pumerous  treaties; 

Considering  that  general  conventions  to  which  other  Powers  may  accede  at  a  later  date 
constitute  the  best  method  of  realising  the  purpose  of  Article  23  e)  of  the  League  of  Nations; 

Recognising  in  particular  that  a  fresh  confirmation  of  the  principle  of  freedom  of  naviga- 
tion in  a  Statute  elaborated  by  forty-two  States  belonging  to  the  most  di\erse  portions 
(if  the  world,  constitutes  a  new  and  significant  stage  towards  the  establishment  of  co-opera- 
tion among  States  without  in  any  way  prejudicing  their  rights  of  sovereignty  or  authority  ; 

Having  accepted  the  invitation  of  the  League  of  Nations  to  take  part  in  the  Conference 
at  Barcelona  which  met  an  March  10th,  1921,  and  having  taken  note  of  the  Final  Act  of  such 
Conference; 

Anxious  to  bring  into  force  (urthwith  the  provision*  of  the  Statute  relating  to  the  regime 
of  navigable  waterways  of  international  concern,  which  has  there  been  adopted; 

Wishing  to  conclude  a  Convention  for  this  purpose,  the  High  Contracting  Parties  have 
nominated  as  their  plenipotentiaries. 

The  list  of  the  plenipotentiaries  of  the  High  Contracting  Parties  will  follow. 

The  PRESIDENT  (speaking  in  French).  —  I  venture  to  suggest  a  few  alterations 
in  this  text. 

In  the  first  place,  as  we  are  speaking  of  High  Contracting  Parties,  it  would  be 
better  to  use  the  feminine  both  in  the  first  and  fifth  paragraphs  of  the  Preamble,  and 
to  say  desirenses  and  soucieuses.  Moreover,  it  would  be  better  to  place  the  term  High 
Contracting  Parlies  at  the  beginning  of  the  Preamble. 

Sir  Cecil  HURST  (Great  Britain,  Chairman  of  the  Jurists'  Committee;  speaking 
in  French).  —  1  think  it  woiild  be  better  to  leave  the  term  the  High  Contracting  Parties 
at  the  end  of  the  Preamble  and  keep  the  masculine  gender,  as  has  been  done  for  the 
Transit  Convention. 
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The  PRESIDENT  (speaking  in  French).  —  On  this  point,  then,  we  will  leave  the 
text  as  proposed. 

M.  PIERRARD  (Belgium;  speaking  in  French).  —  Instead  of  saying  at  the  begin- 
ning of  the  Preamble  the  international  regime  of  navigation  bij  walenvaii,  I  think  we 
should  say  navigation  on  internal  waterways. 

The  PRESIDENT  (speaking  in  French).  —  In  the  third  paragraph,  1  do  not  very 
much  like  the  e.xpressioii  belonging  to  the  most  diverse  portions'  of  the  world.  I  pro- 
pose (o  substitute  for  it  the  different  portions  of  the  world. 

In  the  same  paragraph  I  do  not  see  at  the  first  glance  to  what  the  word  etahlie  refers. 

Sir  Cecil  HURST  (Great  Britain,  Cliairnuui  of  the  Jurists'  Committee;  speaking 
in  French).  —  It  refers  to  the  words  une  etape  nouvelle. 

The  PRESIDENT  (speaking  in  French).  —  Then  we  ought  to  say  accomplie  and 
not  etablie  (I). 

Finally,  can  we  say  that  the  High  Contracting  Parties  have  nominated  their  pleni- 
potentiaries ?     What  was  done  in  the  case  of  Transit  ? 

Sir  Cecil  HURST  (Great  Britain,  Clia'rman  of  the  Jurists'  Committee;  speaking 
in  French).  —  1  think  that  the  Transit  text  reads  :  have  appointed  as  (comme)  their 
plenipotentiaries. 

M.  PIERRARD  (Belgium;  speaking  in  French).  —  Or  rather, — ont  designe  pour 
leurs  pUnipotentiaires  (2). 

The  PRESIDENT  (speaking  in  French).  —  In  any  case  we  will  adopt  for  the  end 
of  this  Preamble  the  same  words  as  those  used  for  Transit. 

I  will  put  the  Draft  Preamble  to  the  vote,  subject  to  these  alterations. 

The  Draft  Preamble  was  adopted. 

The  CHAIRMAN  (speaking  in  French).  —  The  Preamble  will  be  placed  at  the 
beginning  of  the  Convention. 


The  meeting  adjourned  at  8  p.m. 


(1)  English  text  unchanged. 

(2)  English  text  unchanged. 


PART  IV 


DISCUSSION   AND   ADOPTION 


OF    THE 


DECLARATION 

RECOGNISING  THE  RIGHT  TO  A  FLAG 

OF  STATES  HAVING  NO  SEA-COAST 


I 


TWENTY-SEVENTH  MEETING  OF  THE  CONFERENCE 

(Saturday,  April  16th,  1921,  at  6.15  p.m.) 


The  meeting  opened  with  M.  Gabriel  Hanotaux,  President,  in  the  Chair. 


The  CHAIRMAN  (speaking  in  French).  - —  We  have  still  to  consider  the  Draft  Con- 
vention on  the  Right  to  a  Flag  of  States  having  no  Sea-coast.  No  report  has  been 
prepared  on  this  question.  As  the  question  should  of  right  be  referred  to  a  committee, 
I  propose,  if  there  is  no  objection,  to  transmit  this  Draft  to  the  Committee  on  Navigable 
Waterways. 

This  was  decided. 


The  meeting  adjourned  at  7  p.m. 


SIXTEENTH  MEETING  OF  THE  COMMITTEE 
ON  NAVIGABLE  WATERWAYS 

(Sunday,  April  17th,  at  5.30  p.m.) 


DRAFT    CONVENTION    ON    RIGHT    TO    A    FLAG    OF    STATES    HAVING    NO    SEA-COAST 


The  meeting  opened  with  M.  Adatci,  Vice-President  of  the  Conference,  in  the  Chair. 


DRAFT  CONVENTION  ON  RIGHT  TO  A  FLAG  OF  STATES 
HAVING  NO  SEA-COAST 

The  CH  AI RMAN  (speaking  in  French).  —  I  now  call  the  attention  of  the  Committee 
to  the  following  question,  which  is  to  a  certain  extent  a  constitutional  one  : — Are  we 
competent  to  consider  the  Draft  Convention  on  the  Right  to  a  Flag  of  States  having 
no  Sea-Coast  ?  I  put  this  question  to  you  because  the  Council  of  the  League  of 
Nations  instructed  me  to  make  a  statement  on  this  subject  to  the  Plenary  Conference. 
Our  President,  M.  Hanotaux,  exhorted  us  yesterday  to  terminate  all  our  labours.  I 
ask  you  whether  this  Draft  Convention  should  come  within  the  sphere  of  our  work, 
and  whether  we  are  competent  to  consider  it  now. 

M.  FERNANDEZ  Y  MEDINA  (Uruguay;  speaking  in  French).  —  The  question 
is  dealt  witli  in  an  article  of  the  Convention,  but  I  think  it  would  be  better  to 
make  it  the  subject  of  a  special  declaration,  in  a  separate  convention  or  document 
signed  by  the  delegates. 

The  CHAIRMAN  (speaking  in  French).  —  It  should  be  made  the  subject  of  a  sepa- 
rate convention;  on  this,  I  think,  we  are  all  agreed.  I  am  only  raising  a  question 
of  form. 

M.  FERNANDEZ  Y  MEDINA  (Uruguay;  speaking  in  French).  —  I  think  that 
we  should  deal  with  it. 

The  CHAIRMAN  (speaking  in  French).  —  The  only  question  which  I  put  to  you 
is  whether  this  Draft  Convention  should  be  included  in  the  programme  of  our  Committee, 
which  the  President  of  the  Conference  has  expressly  begged  us  to  bring  to  an  end 
without  delay. 

M.  KRBEC  (Czecho-Slovakia;  speaking  in  French).  —  It  1  remember  aright,  the 
question  was  raised  in  plenary  meeting  yesterday.  Certain  delegations  had  asked  to 
enter  upon  the  matter  at  once,  but  the  President  stated  that  a  request  had  been  sent 
to  him  to  refer  it  to  the  Committee  on  Navigable  Waterways.  He  therefore  declined 
to  deal  with  the  question  in  plenary  Conference  before  it  had  been  considered  by  the 
Waterways  Committee.  Not  only  therefore  are  we  competent,  but  it  is  our  duty  to 
solve  the  question  to-day. 


—    381     — 

M.  AVRAMOVITCH  (Serb-Croat-Slovene  State;  speaking  in  French).  —  I  also 
understood  yesterday  that  the  question  was  referred  to  the  Committee  in  order  that 
it  might  discuss  it  and  submit  a  report  to  the  Conference. 

The  CHAIRMAN  (speaking  in  French).  —  Did  you  all  infer  this  ?  If  so,  there  is 
no  need  for  the  statement  which  I  intended  to  make. 

Mr.  H.  0.  MANCE  (Great  Britain;  speaking  in  French).  — The  Chairman  might 
make  the  statement  and  the  report  in  one. 

M.  Robert  HAAS  (Secretary-General  of  the  Conference;  speaking  in  French).  - 
I  was  present  at  the  meeting  yesterday,  and  my  impression  was  that  the  question  had 
been  referred  to  the  Committee  for  consideration  and  for  a  report  to  be  made. 

The  CHAIRMAN  (speaking  in  French).  —  As  we  are  all  agreed  on  this  point,  we 
may  alonce  proceed  to  discuss  the  Draft.  Itis  the  reproduction  of  a  text  adopted  in 
Paris  and  accepted  by  Germany  at  the  time  when  Czecho-Slovakia  was  constituted. 
This  text  referred  only  to  the  Allied  and  Associated  States.  The  intention  is  now  to 
extend  its  benefits  to  all  States.  The  text  of  the  Draft  Convention  as  presented  to  us 
in  the  Green  Book  reads  as  follows  (1)  ;  — 

The  High  Contracting  Parties  agree  to  recogni.se  the  flag  flown  hy  the  vessels  of  any 
Contracting  Party  having  no  sea-coast,  which  are  registered  at  some  one  specified  place 
situated  in  its  territory;  such  place  shall  serve  as  the  port  of  registry  of  sucli  vessel;;. 

That  is  the  exact  copy  of  one  of  the  clauses  of  an  article  in  the  Treaty  of  Peace. 

Mr.  H.  O.  MANCE  (Great  Britain;  speaking  in  French).  —  As  we  all  agree  as 
to  the  substance,  we  might  give  a  unanimous  vote. 

The  CHAIRMAN  (speaking  in  French). —  1  put  this  Draft  Convention  to  the  votf. 
The  Convention  was  unanimously  adopted. 

The  CHAIRMAN  (speaking  in  French).  —  1  am  happy  to  see  that  the  vote  is  una- 
nimous, particularly  on  account  of  landlocked  countries,  for  which  we  have  the  greatest 
sympathy. 

I  propose  that  M.  Vallotton  be  appointed  Rapporteur  for  the  Draft  Convention. 

Tlic  proposal  was  carried. 

Mr.  H.  0.  MANCE  (Great  Britain;  speaking  in  French).  —  As  we  have  succ(  ss- 
iully  terminated  the  main  question.  1  should  like  to  make  a  suggestion  as  regards  form. 

Certain  difficulties  are  attendant  upon  the  making  of  a  Convention  on  this  subjt  ct. 
and  1  think  that  we  should  leave  to  the  Drafting  Committee  (such  at  least  is  the  opi- 
nion of  our  legal  adviser,  and  I  think  also  of  the  other  jurists  here)  the  task  of  putting 
it  into  the  form  of  a  Declaration.  It  may  be  claimed  that  the  right  to  a  flag  cannot 
be  granted  in  a  Convention  which  is  open  to  denunciation.  Legal  difficulties  might 
ensue.  The  vessels  flying  the  flag  of  Switzerland,  for  example,  might  be  considered 
as  pirates.  The  opinion  of  the  jurists  is  then  that  a  declaration  must  be  drafted,  and 
this  task  could  be  left  to  the  Drafting  Committee. 

M.  VALLOTTON  (Switzerland;  speaking  in  French). —  I  whole-heartedly  support 
this  proposal.      There  are  declarations  which  in  international  law  play  a  role  (juite  as 

(1)   For  coniMionlary  on  this  Draft  Convention,  see  p.  420. 
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iniporlant  as  do  conventions.  1  do  not  know  whether  any  other  enclaved  States  sec 
any  objections  to  General  Mance's  proposal;  as  far  as  we  are  concerned  we  shall  view 
with  great  satisfaction  the  drawing  up  of  a  solemn  Declaration  to  this  effect. 

M.  FHRNANDEZ  Y  MEDINA  (Uruguay;  speaking  in  French).  —  To  bo   signed 
by  Ih.'  delegates  of  all  the  States  represented  here. 

M.   KRREC  (Czecho-Slovakia:  speaking  in  French).  —  1   second    M.  Vallotton's 
remarks;  I  f-.dly  share  his  view. 

The  meeting  adjourned  nt  9  p.m. 


EIGHTEENTH  MEETING  OF  THE  COMMITTEE 
ON  NAVIGABLE  WATERWAYS 

(Monday,  April  18th,  1921,  at  4  p.m.) 


REPORT  ON  SOLEMN   DECLARATION  OF  BARCELONA  CONFERENCE  RECOGNISING  RIGHT  TO  A  FLAG 

OF    STATES    HAVING    NO    SEA-COAST 

The  meeting  opened  with  M.  Adatci,  Vice-President  of  the  Conference,  in  the  Chair. 


REPORT  ON  SOLEMN  DECLARATION  OF  BARCELONA  CONFERENCE 
RECOGNISING  RIGHT  TO  A   FLAG  OF  STATES  HAVING  NO  SEA-COAST 

The  CHAIRMAN  (speaking  in  French).  —  I  call  upon  M.  Vallotton  to  read  his  Re- 
port on  the  Solemn  Declaration  of  the  Barcelona  Conference  recognising  the  Right  to 
a  Flag  of  States  having  no  Sea-Coast. 

M.  VALLOTTON  (Switzerland;  speaking  in  French)  read  his  Report  and  the 
Draft  Declaration. 

Declaration  of  the  Right  to  a  Flag  of  States  having  no  Sea-Coast. 

The  Contracting  States  declare  that  they  recognise  the  flag  flown  by  the  vessels  of  any 
member  of  the  technical  organisations  having  no  sea-coast,  which  are  registered  at  some 
one  specified  place  situated  in  its  territory;  such  place  shall  serve  as  the  port  of  registry  of 
such  vessels. 

Done  at  Barcelona,  April       1921. 

The  CHAIRMAN  (speaking  in  French).  —  On  behalf  of  the  Committee  I  thank  the 
Swiss  Delegate  very  warmly  for  his  admirable  statement. 

M.  Robert  HAAS  (Secretary-General  of  the  Conference;  speaking  in  French).  —  1 
should  like  to  ask  whether  it  is  possible  to  include  in  a  text  submitted  for  ratification 
the  words  member  of  the  technical  organisations,  as  this  situation  is  not  provided  for 
in  the  Covenant  ?  Perhaps  it  would  be  better  simply  to  leave  the  words  Members 
of  the  League  of  Nations,  as  previously  proposed. 

M.  VALLOTTON  (Switzerland;  speaking  in  French).  —  We  should  then  be  lagging 
behind  tlie  terms  of  the  Treaty  of  St-Germain  itself. 

M.  Robert  HAAS  (Secretary-General  of  the  Conference;  speaking  in  French).  — 
Then  let  us  be  still  more  liberal  and  delete  the  words  member  of  the  technical  organisa- 
>  ions. 

The  CHAIRMAN  (speaking  in  French).  —  This  proposal  is  carried. 
Th''  meeting  adjourned  at  6.15  p.m. 


THIRTIETH  MEETING  OF  THE  CONFERENCE 

(Tuesday,  April  19th,  1921.  at  5  p.m.) 


ADOPTION   OF    DECLARATION   ON    RIGHT  TO   A  FLAG   OF   STATES   HAVING   NO   SEA-COAST 

The  meeting,  opened  with  M.  Hanotaux,  President,  in  the  Chair. 

ADOPTION  OF  DECLARATION  ON  RIGHT  TO  A  FLAG  OF  STATES  HAVING 

NO  SEA-COAST 

The  PRESIDENT  (speaking  in  French).  —  The  first  item  on  our  agenda  is  the 
international  Declaration  on  the  Right  to  a  Flag  of  States  having  no  Sea-Coast. 

M.  VALTOTTON  (Swtzerland,  Rapporteur;  speaking  in  French).  —  The  flag  is  a 
symbol  of  sovereignty.  It  is  generally  admitted  that  sovereign  States  have,  by  virtue 
of  this  very  sovereignty,  the  right  to  a  maritime  flag. 

Authors  such  as  Bluntschli,  Perels  and  Bonfils,  who  have  written  on  the  question 
of  the  right  to  a  maritime  flag  of  enclaved  States,  have  solved  the  question  in  the 
affirmative.  Various  treaties  inter  partes  concluded  by  enclaved  States,  more  parti- 
cularly in  South  America,  (for  example  between  Uruguay  and  Bolivia),  have  recognised 
their  right  to  carry  on  local  transport  traffic,  and  this  implies  the  flying  of  a  flag.  On 
the  Rhine,  Switzerland  already  enjoys  the  right  to  a  flag,  a  right  of  which  she  makes 
use  even  in  maritime  waters.     The  same  probably  applies  to  other  enclaved  States. 

In  the  most  recent  treaties  of  peace  (1)  it  has  nevertheless  been  considered  advisable 
to  acknowledge  this  right  to  a  flag  for  the  sea-going  vessels  of  States  which  do  not  pos- 
sess a  coast,  making  this  right  subject,  however,  to  the  formality  of  registering  such 
vessels  a<  some  one  specified  place  situated  in  the  territory  of  this  enclaved  State.  Such 
place  shall  serve  as  the  port  of  registry  of  such  vessels. 

It  would  obviously  be  contrary  to  the  principle  of  the  equality  of  Members  of  the 
League  of  Nations  to  refuse  to  recognise  the  same  right  in  the  case  of  certain  enclaved 
States,  on  the  grounds  that  they  may  not  have  been  parties  to  these  treaties  of  peace. 
For  this  reason  the  Commission  of  Enquiry  which  sat  in  Paris  to  prepare  the  texts  of 
the  Convention  now  before  our  Conferenci',  received  favourably  the  proposal  of  the 
Swiss  Delegation,  which  was  intended  to  put  an  end  to  the  abnormal  situation  resulting 
from  the  present  application  of  Article  2'i:'i  of  the  Treaty  of  Saint-Germain.  As  things 
stand  at  present,  an  enclaved  State  which  is  not  a  Member  of  the  League  of  Nations, 
but  which  is  a  signatory  to  the  Treaty  of  St.  Germain,  would  enjoy  a  right  from  whieii 
enclaved  States  which  are  Members  of  this  League  would  be  debarred. 

The  Waterways  Committee  of  the  Barcelona  Conference  gave  a  most  favourable 
reception  to  the  proposal  of  the  Commission  of  Enquiry.  After  having  adopted  una- 
nimously and  without  discussion  the  juridical  principle  contained  in  the  Draft  Conven- 
tion 111  a)  of  the  Green  Book  (2),  it  considered  that  by  means  of  aa  international 
declaration  of  a  permanent  character  a  higher  juridical  valu<^  could  be  secured  for  this 
recognition  of  the  right  to  a  flag  of  States  which  do  not  possess  a  sea-coast. 


(1)  Article  225  of  the  Treaty  of  Saint-Germain-en-Laye  tietween   the  .Mliml  aiul   Assoriated 
Powers  and  Austria. 

(2)  For  text  see  p.  461. 
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The  Committee  has,  therefore,  the  honour  unanimously  to  recommend  the  adoption 
of  the  following  Declaration  : 

International  Declaration  of  the  Right  to  a  Flas  of  States  having  no  Sea-Coast. 

The  Contracting  Slates  declare  that  they  recogriioC  the  flag  flown  by  the  vessels  of  any 
State  having  no  sea-const,  which  are  registered  at  some  one  specified  place  situated  in  its 
territory:  such  place  sliall  serve  as  the  port  of  registry  of  such  vessels. 

The  PRESIDENT  (speaking  in  French).  —  The  Reporl  and  th<.  Dceiaration  were 
unanimously  adopted   by  the  Waterways  Conunillee. 

Sir  Hubert  LLEWELLYN  SMITH  (Great  Britain).  —  I  give  my  full  support  to 
this  declaration.  I  should  like  to  point  out,  however,  that  originally  the  expression 
Contracting  States  was  used;  but  as  this  is  a  declaration,  there  can  be  no  question  of 
Contracting  States,  and  I  think  it  would  be  better  to  use  the  words,— Hjc  undersigned, 
duly  authorised... 


M.  VALLOTTON  (Switzerland;  speaking  in  French). 
Llewellyn  Smith's  proposal. 


I   approve  Sir  Hubert 


The  PRESIDENT  (speaking  in  French).  —  The  observation  of  the  British  Delegare 
is  quite  correct.  We  will  therefore  put  The  undersigned  States,  duly  authorised,  in- 
stead of   The  Contracting  States. 

Does  anyone  ask  to  speak  ? 

I  will  put  the  Declaration  to  the  vote  by  roll-call. 


Albania Yes 

Austria Yes 

Belgium Yes    |  . 

Bolivia Absent 

Brazil Yes    ig 

British  Empire Yes    ** 

Bulgaria Yes    *^  • 

Chile Absent 

China Yes 

Colombia Absent 

Cuba Yes    ■ 

Czecho-Slovakia Yes        <f 

Denmark Yes 

Esthonia Yes 

Finland Yes    " 

France Yes 

Greece Yes 

Guatemala Yes 

Haiti Yes 

Honduras Yes 


India Yes 

Italy Yes 

Japan Yes 

Latvia Yes 

Lithuania Y'es 

Luxemburg Absent 

Netherlands Yes 

Norway Yes 

Panama Yes 

Paraguay Absent 

Persia Yes 

Poland Y'es 

Portugal Yes 

Roumania Yes 

Serb-Croat-Slovene  State.   .   .  Yes 

Spain Yes 

Sweden Yes 

Switzerland Yes 

Uruguay Yes 

Venezuela Absent 


The  Declaration  was  adopted,  34  voting  for. 


The  meeting  adjourned  at  8  p.m. 
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PART  V 


TEXTS  RELATING  TO  NAVIGABLE  WATERWAYS 


AND    TO    THE 


FLAG  OF  STATES  HAVING  NO  SEA-COAST 


Sections  I,  II  and  III.  —  Texts  discussed.  by  the  Commission  of  Enquiry 
on  Freedom  of  Communications  and  Transit. 

SE(mox  IV.  —  Text  prepared  by  the  Commission  of  Enquiry  and 
submitted  to  the  General  Conference  on  Communications  and 
Transit  (Green  Book),  with  attached  Report. 

Sections  V  and  VI.  —  Texts  discussed  at  the  Barcelona  Conference. 

Section  VII.  —  Text  of  the  Convention  and  Statute  on  the  Regime  ot 
Navigable  Waterways  of  International  Concern  adopted  by  the 
Conference. 

Sfxtion  VIII.  —  Text  of  the  Additional  Protocol  to  the  Convention  on 
the  Regime  of  Navigable  Waterways  of  International  Concern. 

Section  IX.  —  Text  of  Draft  Convention  on  the  Right  to  a  Flag  ot 
States  not  possessing  a  Sea-Coast. 

Section  X.  —  Final  text  of  the  Declaration  recognising  the  Right  to 
a  Flag  of  States  having  no  Sea-Coast. 


COMMISSION 
OF  ENQUIRY 

ON 

FREEDOM  OF  COMHUMaTIOKS 
AND   TRANSIT 

Secretariat. 


SECTION   I 


DRAFT  CONVENTION  ON  NAVIGABLE  WATERWAYS 
OF  INTERNATIONAL  CONCERN 

{Text  based  on  notes  of  the  deliberations  of  the.  Commission  on  the  International  Regime 
of  Ports,  Waterways  and  Railways  oj  the  Peace  Conference  and  submitted  for  infor- 
mation by  the  Secretariat.) 

(October  1919.) 


I 
Navigable  Waterways  of  International  Concern. 

Article  1 

The  following  are  declared  to  be  waterways  of  international  concern  and  subject 
as  such  to  the  provisions  of  the  following  articles,  viz  : 


(1)  All  parts  of  waterways  or  river  sys- 
tems which  naturally  provide  several 
States  with  an  outlet  to  the  sea,  with 
or   without   transhipment... 


(1)  All  navigable  parts,  that  is  to  say 
which  naturally  provide  an  outlet  to  the 
sea  with  or  without  transhipment,  of 
waterways  or  river  systems  which  pro- 
vide several  States  with  an  outlet  to  the 
sea;... 


together  with  lateral  canals  and  channels  built  [either]  (1)  to  duplicate  or  improve 
sections  of  such  waterways  or  river  systems  which  are  naturally  navigable  [or  to 
connect  two  sections  of  the  same  river  which  are  naturally  navigable]. 

(2)  Waterways,  canals,  or  parts  of  waterways  and  canals  described  as  such  in  any 
international  agreements  or  treaties  of  which  the  interested  riparian  States  are  Con- 
tracting Parties. 

II 

Freedom  of  Navigation. 

Article  2 

In  the  exercise  of  navigation,  the  nationals,  property  and  flags  of  all  nations  shall 
be  treated  in  every  respect  with  perfect  equality,  no  distinction  being  made  between 
nationals,  property  and  flags  of  riparian  and  non-riparian  States,  and  no  exclusive  rights 
of  navigation  being  granted  to  companies  or  to  private  individuals.  No  restrictions 
shall  be  placed  on  the  free  movement  of  persons  and  vessels  other  than  those  arising 
under  police,  customs,  medical,  emigration  and  immigration  regulations,  and  those 
governing  the  import  and  export  of  prohibited  goods.  Such  regulations  must  be 
reasonable  and  uniform  and  must  not  impede  traffic  unnecessarily. 


(1)  Phrases  inserted  between  brackets  []  are  either  those  with  regard  to  which  differences  of 
opinion  arose  at  meetings  of  the  Commission  on  the  International  Regime  of  Ports,  Waterways  and 
Railways,  or  Uiose  which  were  not  included  in  texts  officially  submitted  to  the  Commission. 
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Article  3 

All  riparian  States  shall  be  entitled  to  prohil)it  foreign  ships  from  carrying  passen- 
gers and  goods  by  regular  services  between  thrir  ports  [with  the  exception  of  cases 
where  this  right  of  transport  has  already  been  established  by  a  convention  or  by 
custom]. 

No  riparian  States  refusing  to  foreign  vessels  the  right  to  carry  passengers  and 
goods  by  regular  services  between  their  ports  may  enjoy  this  same  right  between  the 
ports  of  the  other  High  Contracting  Parties  on  any  navigable  waterway  declared  to 
be  of  international  concern. 

Ill 
Tolls  and  Dues. 

Article  4 

[Where  such  charges  are  not  precluded  by  any  existing  conventions]  tolls  varying 
on  difYerent  sections  of  a  navigable  waterway  may  be  levied  on  vessels  using  such 
navigable  channel  or  its  approaches.  They  are  intended  solely  to  cover  equitably 
the  cost  of  maintaining  in  a  navigable  condition,  or  of  improving,  the  navigable 
waterway  and  its  approaches,  or  to  meet  expenditure  incurred  in  the  interests  of 
navigation.  The  scale  thereof  shall  be  calculated  in  proportion  to  such  expenses, 
and  the  schedules  posted  up  in  the  ports.  Such  tolls  and  dues  shall  be  levied  in  such 
a  manner  as  to  render  any  detailed  examination  of  cargo  unnecessary,  except  in  cases 
of  suspected  fraud  or  contravention. 

Article  5 

The  transit  of  vessels,  passengers  and  goods  on  the  navigable  waterways  referred 
to  in  Article  1  shall  be  effected  subject  to  the  conditions  fixed  by  the  Convention 
relating  to  freedom  of  transit. 

When  the  two  banks  of  a  waterway  of  international  concern  form  part  of  the  same 
State,  goods  in  transit  can  be  placed  under  seal  or  in  the  charge  of  Customs  agents. 
In  cases  where  the  waterway  forms  a  frontier  line,  goods  and  passengers  in  transit 
shall  be  exempt  from  all  customs  formalities;  the  loading  and  discharge  of  goods, 
and  the  embarkation  and  disembarkation  of  passengers,  shall  only  take  place  in  the 
ports  named  by  the  riparian  State. 

Article  6 

No  tolls  or  dues  of  any  kind  other  than  those  provided  for  in  tiie  present  regula- 
tions shall  be  levied  anywhere  throughout  the  course  of  navigable  waterways  of  inter- 
national concern  or  at  their  outlets. 

Nothing  contained  in  this  provision  shall  prevent  the  fixing  by  the  riparian  States 
of  customs  and  local  octroi  dues  or  taxes  on  consumable  commodities,  or  the  creation 
of  uniform  and  reasonable  tolls  levied  in  the  ports  according  to  public  tariffs,  for  the 
use  of  cranes,  elevators,  cjuays,  warehouses,  etc. 


IV 
Works. 

Article  7 

In  default  of  any  special  organisation  for  carrying  out  the  works  connected  with 
the  upkeep  and  improvement  of  the  portion  of  a  navigable  system  declared  to  be 
of  international   concern,   each  riparian   State  shall   be   obliged   to  take,    as   far  as 
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expedient,  all  necessary  measures  with  a  view  to  removing  any  obstacle  or  danger  to  navi- 
gation and  to  ensuring  the  maintenance  of  good  conditions  of  navigation. 

Should  any  State  neglect  to  comply  with  this  stipulation  any  rijiarian  State,  or  any 
State  re])resented  on  tlie  International  Commission  referred  to  in  Article  11,  if  any, 
may  appeal  to  the  Coui't  instituted  foi'  tiie  piu'pose  in  ((innerlion  with  the  League 
of  Nations. 

Articlk  8 

'{"lie  same  procedure  shall  he  adopted  in  the  ease  of  a  riparian  State  undertaking 
any  works  capable  of  hindering  navigation  over  any  section  declared  to  be  of  inter- 
national concern.  The  Coiu't  mentioned  in  the  pre^ceding  article  shall  he  entitled  to 
demand  the  suspension  or  abolition  of  th(>  said  works,  making  due  allowance  in  its 
decisions  for  all  rights  in  connection  with  irrigation,  water-power,  fisheries,  and  other 
national  interests  (which,  in  the  event  of  agreement  being  arrived  at  by  all  the  riparian 
States  on  the  subject,  shall  be  given  priority  over  the  re([uirements  of  navigation). 

Appeal  to  the  Court  of  the  League  of  Nations  shall  not  be  suspensive. 

Article  (9) 

[All  riparian  .States  shall  grant  the  necessary  facilities  for  the  execution  liy  the 
competent  authority  of  works  of  every  description  (;onnected  with  a  navigable  water- 
way of  international  concern  and  approved  by  the  International  Commission,  if  any, 
for  the  said  waterway.] 

V 
Administration  of  Navigable  Vaterways  declared  to  be  of  iHternational  Concern. 

Article  10  [9] 

Subject  to  any  stipulations  to  the  contrary  included  in  treaties  or  agreements  of 
which  all  the  riparian  States  concerned  are  Contracting  Parties,  the  administration  of 
a  navigable  waterway  of  international  concern  shall  be  entrusted  to  the  riparian 
States  concerned. 

Article  11  [l(i| 

In  the  event  of  the  administratinon  of  a  navigable  waterway  of  international  concer 
being  entrusted  to  an  International  Commission  in  virtue  of  special  agreements  or 
treaties,  such  Commission  shall  be  subject  to  the  authority  of  the  League  of  Nations, 
to  which  it  shall  make  an  annual  report. 

Article  12  [U] 

The  International  t^ommissions  referred  to  in  the  spreceding  article  shall  posses 
the  followng  powers  : 

(1)  That  of  settling  and  causing  to  be  carried  out  the  works  indispensable  to  the 
improvement  and  developnuuit  of  the  navigability  of  the  waterway  and  the  upkeep 
thereof  in  cases  in  which  such  works  have  not  been  executed  by  the  riparian  States 
themselves; 

(2)  That  of  fixing  and  levying  tolls  and  dues; 

(3)  That  of  drawing  up  river  police  regulations,  which,  as  far  as  circumstances  may 
permit,  shall  be  uniform  throughout  the  course  of  the  navigable  waterway; 

(4)  That  of  superintending  the  strict  observance  of  the  regulations; 

(5)  That  of  nominating  the  Inspector-in-Chief  of  Navigation,  who  shall  exercise 
authority  on  behalf  of  the  Commission  over  the  whole  course  of  the  navigable  waterway 
and  over  vessels  of  all  nations; 

(6)  That  of  sanctioning  the  appointment  of  local  inspectors  of  navigation  nomi- 
nated by  the  riparian  States. 
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Article  13  (12] 

III  llic  (jvent  of  ail  International  Commission  existing,  and  of  no  provision  to  tho 
contrary  appearing  in  any  sj)eeial  Convention,  eacli  riparian  State  shall  be  entitled 
to  carry  out  itself  any  works  which  it  may  consider  necessary  on  sections  of  the  water- 
way of  international  concern  over  which  it  exercises  sovereignty,  with  a  view  of 
ensuring  the  upkeep  of,  and  effecting  improvements  in,  river  traffic.  Except  however 
with  regard  to  facilities  in  local  ports,  no  additions  shall  be  made  to  existing  tolls 
and  dues  fixed  by  reason  of  such  works  unless  previously  approved  by  the  Commission. 


VI 
Navigation  Police 

Article  14  [13] 

Riparian  States  shall  retain  their  right  of  sovereignty  over  those  parts  of  a  navig- 
able waterway  which  flow  through  their  territory,  the  sole  restrictions  being  those 
arising  out  of  the  present  regulations. 

Should  an  International  Commission  exist,  they  shall  have  power  to  appoint 
local  Navigation  Inspectors  for  the  sections  of  the  navigable  waterway  within  their 
territory  and  shall  cause  the  police  regulations  drawn  up  by  such  Commission  to  be 
carried  out. 

Article  15  [14] 

Should  an  International  Commission  exist,  all  offences  against  the  navigation 
regulations  enacted  by  it  shall  be  judged  in  the  first  instance  or  finally  according  to 
the  amount  of  the  fine  fixed  by  such  regulations  by  the  local  Inspectors  of  Navigation. 
When  an  appeal  is  allowed,  it  shall  be  brought  before  the  proper  Tribunal  of  the  ripa- 
rian State  in  question.  In  that  event  each  riparian  State  undertakes  to  submit  regu- 
lations fixing  uniform  penalties  and  nominating  the  Appeal  Tribunals  which  shall 
deal  with  all  oiTences  committed  within  their  jurisdiction.  Under  these  regulations 
all  such  offences  shall  be  deemed  to  have  been  committed  within  the  territory  where 
the  offender  shall  be  for  the  time  being. 

Article  16  [15] 

Disputes  of  a  civil  or  commercial  nature  which  may  arise  in  connection  with  navi- 
gation shall  at  the  choice  of  the  plaintiff  be  brought  either  before  the  court  of  the 
defendant's  place  of  domicile,  or  before  that  of  the  home  port  of  the  vessel,  or  before 
the  court  of  the  district  in  which  the  occurrence  giving  rise  to  the  dispute  shall  have 
taken  place.  The  dispute  shall  be  judged  according  to  the  national  law  of  the  court 
chosen  and  the  procedure  shall  be  that  applicable  under  such  law. 


VII 
Application  of  the  present  t'onveution. 

Article  17  [16] 

Disputes  arising  between  riparian  or  non-riparian  States  respecting  the  application 
of  this  Convention  shall  in  the  first  instance  be  brought  before  the  International 
Commission,  if  any.  Should  no  such  International  Commission  exist  or  should  the 
findings  of  such  Commission  not  be  accepted  by  one  of  the  States  concerned,  any 
such  State  may  appeal  to  tJie  Court  instituted  for  this  purpose  in  connection  with 
the  League  of  Nations. 
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Articlk   18  |17| 

Any  State  refusing  to  comply  willi  the  linclings  of  tJu!  Court  instituted  l)y  tlie 
League  of  Nations  shall  cease  to  bcnelit  by  the  provisions  of  the  present  Convention 
or  of  the  Conventions  respecting  freedom  of  transit  and  [xirts  of  international  concern. 

AnTicr.E  19  [18] 

The  rights  and  obligations  of  neutrals  or  belligerents  in  time  of  war  shall  in  no 
wise  be  aflected  by  the  provisions  of  the  present  Convention. 

Article  20  [19] 

[The  provisions  of  the  present  Convention  shall  not  be  interpreted  as  in  any  way 
restricting  any  existing  international  rights  whatsoever.) 


COMMISSION 
OF  ENQUIRY 

ON 

FREEDOM  OP  COMMViyiCATIONS 

AND    TRANSIT 

Scare^t.  SECTION       II 

DRAFT  CONVENTION  ON  THE  I\TER>ATIO\AL  REGIME 
OF  NAVIGABLE  WATERWAYS 

{Presented  for  lufornuition  by  the  Secretary- General  jor  discussion  in  second  reading.) 

(February  21st,  1920.) 


Preamble. 


The  High  Contracting  Parties,  being  desirous  of  applying  to  the  waterways  subject 
to  their  sovereignty  or  placed  under  their  control  the  principle  of  freedom  of  commu- 
nications, in  conformity  with  Article  23  (e)  of  the  Covenant  of  the  League  of  Nations, 
and  having  therefore  agreed  to  grant  to  the  flags  of  all  the  Contracting  Powers,  on 
the  said  waterways,  the  free  exercise  of  navigation  on  a  footing  of  perfect  equality, 
with  the  exception  however  of  petit  cabotage  as  to  which  they  reserve  to  themselves 
the  right  of  granting  privileges  in  favour  of  their  own  flag  [or  in  any  other  manner], 
do  lay  down  the  provisions  following  concerning  the  regime  of  such  of  these  waterways 
as  are  considered  to  be  of  international  concern. 


I 
Waterways  of  International  Concern. 

Article  i 

The  following  are  declared  to  be  of  international  concern  and  subject  to  the  pro- 
visions of  the  following  articles,  viz  : — 

1)  All  naturally  navigable  parts  of  watercourses  (whether  main  streams  or  tribu- 
taries) which  naturally  provide  more  than  one  State  with  access  to  the  sea,  with  or 
without  transhipment  from  one  vessel  to  another,  together  with  all  lateral  canals  and 
channels  constructed  in  order  to  duplicate  such  sections  of  watercourses  by  remedjang 
their  defects,  or  to  improve  them. 

2)  Watercourses,  canals  and  parts  of  watercourses  and  other  navigable  waterways 
declared  to  be  of  international  concern  or  to  be  placed  under  the  regime  defined  by 
the  present  convention,  in  international  agreements  or  treaties  to  which  the  interested 
riparian  States  are  contracting  parties. 

A  continuous  network  of  parts  of  watercourses,  channels  or  lateral  canals  which 
are  deemed  of  international  concern,  shall  be  considered  as  forming  a  river-system 
of  international  concern. 

II 

Freedom  of  Navigation. 

Article  2 

Subject  to  the  provisions  contained  in  Article  4,  each  of  the  High  Contracting 
Parties  shall  grant,  on  those  parts  of  waterways  specified  above  which  may  be  placep 
under  its  sovereignty  or  control,  free  exercise  of  navigation  to  the  vessels  flying  the 
flag  of  any  one  of  the  other  Contracting  Parties. 
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Article  3 


In  the  exercise  of  such  navigation,  and  subject  to  the  said  provisions,  the  subjects, 
property  and  flags  of  all  the  Contracting  Parlies  shall  be  treated  in  every  respect  on 
the  basis  of  absolute  equality,  no  distinction  being  made  between  the  subjects,  property 
and  flags  of  the  various  riparian  Stales,  inchiding  the  riparian  Slate  under  whose 
sovereignly  or  control  the  part  of  a  waterway  in  question  may  be  placed,  or  between 
the  subjects,  property  and  flags  of  rij)arian  and  non-riparian  Slates;  it  being  under- 
stood that  consequently  no  exchisive  riglils  of  navigalion  shall  be  granted  on  such 
waterways  to  companies  or  to  private  individuals,  and  that  in  so  far  as  concerns  the 
application  of  the  present  article  the  High  Contracting  Parlies  shall  recognise  the 
flag  of  vessels  or  boats  belonging  to  any  contracting  party  not  possessing  a  sea-coast, 
when  they  are  registered  in  the  one  place  situated  in  its  territory  selected  to  take 
the  place  of  the  port  of  registration  for  such  vessels  and  boats. 

Article  4 

Each  of  the  High  Contracting  Parties  reserves  to  itself  the  right  of  disposing, 
in  favour  of  its  own  flag  [or  in  any  other  manner]  of  the  right  of  free  exercise  of  navi- 
gation between  its  own  ports;  nevertheless,  upon  the  river  systems  specified  in  Article  i 
which  have  been  or  may  be  the  subjects  of  special  international  treaties  or  agreements 
concerning  navigation,  to  which  Powers  other  than  the  riparian  Powers  of  the  inter- 
national river  system  have  been  or  may  be  contracting  parties,  such  reservation  may 
only  be  exercised  if  it  has  been  or  is  in  future  to  be  explicitly  sanctioned  in  the  Navi- 
gation Act  of  the  river-system  in  question. 

Article  5 

High  Contracting  Parties  who  are  co-riparian  States  of  any  given  river  system  of 
international  concern  reserve  to  themselves  the  right  of  refusing,  by  common  consent, 
the  free  exercise  of  navigalion  between  the  ports  of  the  said  river  system  to  the  flags 
of  any  or  all  of  the  non-riparian  contracting  parlies;  nevertheless,  this  provision  does 
not  apply  to  those  river  systems  specified  in  Article  1  which  have  been  or  may  be  the 
subject  of  special  international  treaties  or  agreements  concerning  navigation  to 
which  Powers  other  than  the  riparian  Powers  of  the  international  river  system  have 
been  or  may  be  contracting  parties. 

Article  6 

On  Ihe  waterways  provided  for  in  Article  1  and  placed  under  its  sovereignty  or 
control,  each  of  the  High  Contracting  Parties  will  maintain  all  existing  rights  of 
issuing  regulations  and  of  taking  the  necessary  measures  for  the  general  policing 
of  the  country  by  the  application  of  laws  and  regulalions  with  regard  to  customs, 
sanitation,  emigration,  immigration  and  llic  import  and  export  of  prohibited  goods; 
it  being  understood  that  these  regulations  and  measures,  which  shall  be  reasonable 
and  shall  be  applied  with  perfect  equality  to  the  subjects,  property  and  flags  of  every 
one  of  the  Contracting  Parlies,  including  the  Contracting  Party  by  which  they  are 
issued,  must  not  unduly  hamper  the  free  exercise  of  navigation. 


Ill 
Dues  aud  Charges. 

Article  7 

.  .  No  dues  of  any  kind  based  solely  on  the  fact  of  navigation  shall  be  levied  anywhere 
throughout  the  course  of  navigable  waterways  of  inlenialional  concern,  or  at  their 
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outlets;  dues  can  only  In:  levied  on  the  vessels  or  boats  using  the  waterway  if  they 
are  in  the  nature  of  payments  for  services  rendered  and  intended  solely  to  cover 
equitably  the  cost  of  maintaining  the  waterway  in  a  navigal)le  condition,  or  of  improv- 
ing it  and  the  approaches  to  it,  or  to  meet  expenditure  incurred  in  the  interests  of 
navigation.  The  tariffs  shall  be  calculated  in  proportion  to  such  expenses,  and  the 
schedules  posted  up  in  the  ports.  These  dues  shall  be  levied  in  such  a  manner  as  to 
render  unnecessary  any  detailed  examination  of  cargo,  except  in  cases  of  suspected 
fraud  or  contravention,  and  to  facilitate  international  traffic  as  far  as  possible,  both 
as  regards  their  amount  and  the  manner  in  which  they  are  applied. 


IV 
Transit.  —  Imports.  —  Exports.  —  Ports. 

Article  8 

The  transit  of  vessels,  boats,  passengers  and  goods  on  waterways  of  international 
concern  shall  be  effected  under  the  conditions  fixed  by  the  Convention  on  Freedom 
of  Transit,  with  the  following  additional  provisions  : 

When  the  two  banks  of  a  waterway  of  international  concern  form  part  of  the  same 
State,  no  customs  formalities  may  be  imposed  on  goods  in  transit,  with  the  exception 
that  they  may  be  placed  under  seal  or  in  the  charge  of  a  customs  agent.  When  a 
waterway  of  international  concern  constitutes  the  frontier  between  two  States,  pas- 
sengers and  goods  in  transit  shall  be  exempt  from  all  customs  formalities,  except  in 
cases  where  there  are  good  reasons  for  the  maintenance  of  formalities  already  in  force, 
provided  they  do  not  interfere  with  navigation. 

Article  9 

Subject  to  the  provisions  contained  in  Article  4,  the  subjects,  property  and  flags 
of  each  of  the  High  Contracting  Parties  shall,  in  all  the  ports  situated  on  a  waterway 
of  international  concern,  enjoy  equality  of  treatment,  in  all  respects,  with  that  accorded 
to  the  subjects,  property  and  flags  of  the  riparian  State  under  whose  sovereignty 
or  control  the  port  is  placed.  In  particular,  and  subject  to  the  same  reservation, 
the  vessels  of  the  said  Contracting  Parties  shall  be  entitled  to  transport  goods  of  any 
description  and  passengers  to  or  from  any  ports  situated  on  a  waterway  of  international 
concern  to  which  national  vessels  have  access,  in  conditions  which  shall  not  be  more 
onerous  than  those  applied  in  the  case  of  national  vessels;  they  shall  be  treated  on  a 
footing  of  equality  with  national  vessels,  as  regards  port  and  wharf  facilities  and  charges 
of  every  description,  including  facilities  for  stationing,  loading  and  unloading,  and  for 
tonnage,  harbour,  pilotage,  lighthouse,  quarantine  and  all  analogous  dues  and  charges 
of  whatsoever  nature,  levied  in  the  name  or  for  the  profit  of  the  Government,  public 
functionaries,  private  individuals,  corporations  or  establishments  of  every  kind.  All 
customs  and  local  octroi  dues  or  taxes  on  consumable  commodities  levied  on  imports 
and  exports  through  the  said  ports  must  be  uniform,  irrespective  of  whether  the 
vessel  carrying  or  to  carry  the  goods  flies  the  flag  of  the  national  State  or  that  of 
any  one  of  the  Contracting  Parties.  Ail  those  facilities  which  would  be  granted  by 
the  High  Contracting  Parties  on  other  land  or  water  routes  or  in  maritime  ports  for 
the  import  or  export  of  goods  shall  be  likewise  accorded  to  their  import  and  export 
on  the  waterway  of  international  concern. 


V 
Works. 

Article  10 

The  High  Contracting  Parties  recognise  that,  in  default  of  any  special  organisation 
for  carrying  out  the  works  connected  with  the  upkeep  and  improvement  of  a  waterway 
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of  tntornational  concern,  each  riparian  Slate  of  a  riv(>r  syslom  of  international  concern 
has  the  right  of  requiring  that,  failing  unanimity  between  all  the  co-iiparian  States  as 
to  expressly  giving  priority  to  the  intert^sts  of  irrigation,  water- poW(>r,  fisheries  and 
other  national  interests,  over  those  of  navigation,  none  of  the  said  riparian  States  shall 
undertake  any  works  liable  to  hinder  navigation,  but  that  every  riparian  State  shall 
take  the  necessary  measures  to  remove  any  obstruction  or  danger  to  navigation,  to 
imsure  the  maintenance  of  good  conditions  of  navigation,  and  carry  out  or  cause  to 
be  carried  out  on  its  territory  any  ordinary  works  for  the  improvement  of  the  river 
system,  subject  to  a  proportional  distribution  of  expenses  based  on  the  varying  degrees 
of  interest  in  such  works. 

Each  of  the  Contracting  Parties  signatory  to  the  present  convention  is  deemed 
to  have  the  same  right  with  regard  to  all  the  riparian  States  of  a  river  system  of  inter- 
national concern  which  has  been  or  may  be  the  subject  of  special  treaties  or  agreements 
concerning  navigation,  to  which  Powers  other  than  the  riparian  Powers  of  the  river 
system  in  question  have  been  or  may  be  Contracting  Parties.  In  such  a  case  th(> 
interests  of  navigation  shall  be  reconciled  as  far  as  possible  with  those  of  irrigation, 
water-power,  fisheries,  and  with  other  national  interests. 


VI 
Administration. 

Article  11 

Subject  to  any  stipulations  to  the  contrary  in  special  agreements  or  treaties, 
the  administration  of  waterways  of  international  concern  will  be  carried  on  by  each 
one  of  the  riparian  States  under  whose  sovereignty  or  control  the  waterway  is  placed, 
and  as  far  as  that  sovereignty  and  that  control  extend.  In  particular,  each  of  the 
said  riparian  States  is  both  entitled  and  bound  within  the  above  limits  to  draw  up 
regulations  for  the  navigation  of  the  waterway,  and  to  superintend  their  application ; 
such  regulations  to  be  established  and  applied  in  a  manner  to  facilitate  the  free  exer- 
cise of  navigation,  in  the  conditions  provided  for  in  the  present  convention;  in  parti- 
cular the  method  of  procedure  for  instituting  proceedings,  prosecutions  and  diiTerent 
measures  against  acts  committed  to  the  prejudice  of  navigation  shall  be  as  prompt 
as  possible. 

Moreover,  the  great  desirability  in  nearly  all  cases  of  an  understanding  between 
riparian  States  of  the  same  international  waterway,  for  its  joint  administration,  is  recog- 
nised by  the  High  Contracting  Parties,  particularly  when  a  waterway  of  international 
concern  forms  the  boundary  between  two  States;  the  desirability  is  similarly  recognised 
of  as  great  a  degree  of  uniformity  in  the  navigation  regulations  throughout  the  course 
of  one  and  the  same  waterway,  as  is  compatible  with  local  technical  conditions. 

Article  12 

In  the  event  of  the  administration  of  a  waterway  of  international  concern  being 
entrusted,  by  virtue  of  one  of  the  special  agreements  or  treaties  referred  to  in  the 
preceding  article,  to  an  international  commission  composed  of  representatives  of 
States  other  than  the  actued  riparian  States  concerned,  such  a  commission  shall  come 
under  the  category  of  the  organisations  provided  for  in  Article  24  of  the  Covenant  of 
the  League  of  Nations.  It  shall  take  into  consideration  solely  the  interests  of 
navigation,  and,  subject  to  the  stipulations  contained  in  Article  10,  shall  exercise  the 
following  powers  : 

1)  It  shall  draw  up  regulations  for  navigation  which,  as  far  as  circumstances  may 
permit,  shall  be  uniform  throughout  the  course  of  the  waterway  of  international 
concern,  and  shall  superintend  their  application; 

2)  It  shall  inspect  or  cause  to  be  inspected,  periodically,  the  whole  course  of  the 
waterway,  and  shall  inform  the  riparian  States  of  any  action  which  may  be  advisable 
for  the  upkeep  of  the  works  and  the  maintenance  of  good  navigation  conditions; 
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3)  It  shall  be  furnished  by  all  the  riparian  States  with  official  reports  of  all  schemes 
for  the  improvement  of  the  waterway,  and  shall  express  an  opinion  concerning  them; 

'i)  It  shall  be  entitled  to  approve  and  standardise  the  method  of  levying  dues  and 
charges  aulliorised  by  the  j)rovisions  of  Ai'lide  7  of  the  present  convention; 

5)  It  will  address  to  the  League  of  Nations  an  annual  report  on  its  labours. 


VII 
3Iiscellaneous  Provisions. 

Article  13 

The  stipulations  contained  in  the  present  convention  shall  be  valid  in  time  of  war 
in  the  greatest  measure  compatible  with  the  rights  and  obligations  of  belligerents  and 
neutrals. 

Article  14 

It  must  be  understood  that  subject  to  any  stipulation  to  the  contrary  contained  in 
a  special  treaty  or  agreement  concerning  any  given  waterway,  the  navigation  of  vessels 
of  war,  or  of  those  connected  with  the  policing  or  administration  of  the  river,  or  in 
general  with  the  exercise  of  any  public  authority  in  the  name  of  a  sovereign  State, 
is  in  no  way  affected  by  the  present  convention. 

Article  15 

Each  of  the  High  Contracting  Parties  undertakes  not  to  conclude  with  a  State 
which  does  not  adhere  to  the  present  convention,  any  agreement  concerning  navigation 
on  any  of  the  waterways  specified  in  Article  1,  by  which  that  State,  or  itself,  would 
receive  benefits  not  extended  to  all  the  other  High  Contracting  Parties,  in  the  conditions 
provided  for  in  the  present  convention. 

Article  16 

The  present  Convention  must  not  be  understood  to  imply  in  any  way,  on  the  one 
hand,  the  withdrawal  of  still  greater  facilities  granted  for  the  free  exercise  of  navigation, 
on  any  waterway  of  international  concern,  conditional  on  their  being  compatible 
with  the  principle  of  equality  between  the  subjects,  property  and  flags  of  all  the  Con- 
tracting Parties,  as  defined  in  and  applied  to  the  present  Convention;  or,  on  the  other 
hand,  the  prohibition  of  the  granting  of  such  further  privileges  in  the  future. 

Article  17 

All  disputes  as  to  the  interpretation  and  application  of  the  present  Convention 
shall,  failing  any  special  agreement  for  the  establishment  of  a  particular  method  for 
settling  such  disputes  between  the  States  signing  such  agreement,  and  failing  also  a 
direct  understanding  between  the  parties  concerned,  be  brought  in  the  first  place 
before  the  International  Commissions  referred  to  in  Article  12,  if  one  exists  for  the 
waterway  in  question.  Should  no  such  International  Commission  exist,  or  should 
its  decisions  prove  inacceptable  to  any  one  of  the  States,  any  interested  State  may  lay 
the  case  before  the  Permanent  Communications  and  Transit  Committee,  and  may 
should  occasion  arise  appeal  to  the  Permanent  Court  of  International  Justice,  under 
the  procedure  laid  down  in  the  resolution  of  the  Assembly  of  the  League  of  Nations, 
under  date...,  and  in  the  Scheme  for  the  Organisation  of  the  General  Conference  and 
of  the  Permanent  Communications  and  Transit  Committee,  under  date... 

All  disputes  as  to  the  carrying  out  of  works  detrimental  to  navigation  shall  be  dealt 
with  with  the  utmost  promptitude,  the  Permanent  Communications  and  Transit  Com- 
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mittep  and  the  Permanent  Court  of  International  Justice  having  the  power,  without 
prejudicing  the  final  opinion  and  verdict  on  the  basic  cause  of  dispute,  of  pronoun- 
cing a  provisional  judgment,  to  the  extent  of  prescribing  the  suspension  or  immediate 
stoppage  of  tlie  work  in  ({uestion. 

Article  18 

Should  any  one  of  the  High  Contracting  Parties  fail  to  comply  with  the  findings 
of  the  Permanent  Communications  and  Transit  Committee,  or,  if  appeal  has  been  made 
to  the  Permanent  Court  of  International  Justice,  with  the  verdict  of  that  body,  the 
oilier  High  Contracting  Parties  may  take  any  action  considered  applicable  by  the 
opinion  of  the  Committee  or  the  verdict  of  the  Court. 


VIII 
Provisions  for  Ratification,  Dates  of  coming  into  force,  Denunciation. 


COMMISSION 
OF  ENQUIRY 

ON 

FREEDOM  UF   COllMUiMlllTIOAS 
AND   TRANSIT 

Secretariat. 


SECTION   III 


DKAFT  CONVENTION  ON  THE  INTERNATIONAL  REGIME 
OF  NAVIGABLE  WATERWAYS 

(Presented  by  the  Secrelarij- General  jar  disnission  in  third  reading.) 

(March  25t]i,  1920.) 


The  General  Communications  and  Transit  Conference  of  the  League  of  Nations, 

Called  together  at...  by... 

After  having  decided  to  adopt  various  proposals  relating  to  the  international  regime 
of  navigable  waterways,  the  second  item  on  the  agenda  at  the  meeting  of  the  Confe- 
rence held  at...  and... 

After  having  decided  that  these  proposals  should  be  drawn  up  in  the  form  of  a 
draft    intei'national  Convention, 

Adopts  the  draft  convention  to  be  ratified  hereafter  by  the  Members  of  the  League 
of  Nations,  as  also  by  any  other  Powers  to  whom  it  may  have  been  commimicated 
by  the  Council  of  the  League  of  Nations;  those  among  the  said  Members  and  Powers 
who  ratify  the  present  document  being  known  hereafter  as  High  Contracting  Parties. 

Preamble 

The  High  Contracting  Parties,  being  desirous  of  applying  to  the  waterways  placed 
under  their  sovereignty  or  authority  the  principle  of  freedom  of  communications,  in 
conformity  with  Article  23  (e)  of  the  Covenant  of  the  League  of  Nations,  do  lay  down 
the  provisions  of  the  present  Convention  concerning  the  regime  of  those  waterways 
specified  as  being  international  in  Article  1  below. 

They  further,  as  to  waterways  not  specified  as  international,  declare  their  intention 
of  being  inspired  by  the  same  principle,  by  applying  to  them  notably  a  regime  abso- 
lutely free  from  discrimination  between  the  High  Contracting  Parties  on  account 
of  their  flag;  it  being  nevertheless  understood  that  this  declaration  does  not  detract 
from  their  right  on  these  waterways  either  on  the  one  hand  of  reserving  to  their  national 
or  any  other  flag  the  practice  of  local  transportation  of  passengers  and  goods  between 
national  ports,  as  also  towage,  or  on  the  other  hand  of  reserving,  by  particular  agree- 
ments, the  local  transportation  of  passengers  and  goods  between  national  and  foreign 
ports  situated  on  the  same  river  system,  for  the  benefit  either  of  the  flags  of  the  riparian 
States  of  that  system  collectively,  or  of  the  flags  of  certain  of  their  number,  and  is  not 
to  be  interpreted  as  implying  in  any  way,  on  the  one  hand  the  withdrawal  of  any  still 
greater  facilities  for  the  free  exercise  of  navigation  on  the  said  waterways,  which  may 
be  in  force  at  the  time,  conditional  on  their  being  compatible  with  the  principle  of 
equality  of  flag  as  thus  interpreted;  nor  on  the  other  hand  the  prohibition  of  the 
granting  of  such  further  privileges  in  the  future. 

Article  1 

In  applying  the  pr(>sent  convention,  the  following  are  declared  to  be  "'international 
waterways"   : 

i)  All  parts  which  are  accessible  naturally  from  the  sea,  with  or  without  tranship- 
ment from  one  vessel  to  another,  of  a  waterway  (whether  the  main  stream  or  a  tributary) 
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which  in  its  course,  naturally  accessible  from  the  sea,  divides  or  crosses  different  States, 
as  also  all  waterways  which  being  accessible  naturally  from  the  sea  connect  such 
waterways  with  the  sea.  All  lateral  canals  constructed  in  order  to  remedy  the  defects 
of  the  said  waterways  and  parts  of  waterways  shall  be  assimilated  to  the  waterways 
and  parts  of  waterways  thus  defined; 

2)  Watercourses,  canals  or  parts  of  watercourses  or  of  canals  and  navigable 
waterways  assimilated  thereto,  expressly  declared  as  being  placed  under  th{>  regime 
defined  by  the  present  convention,  in  agreements,  treaties  or  special  acts,  with  the 
consent,  in  particular,  of  the  State  or  States  under  whose  sovereignty  or  authority 
tlic  watercourses,  canals,  parts  of  watercourses  or  canals  or  navigable;  waterways  in 
question  arc  placed. 

Article  2 

Subject  to  the  provisions  contained  in  Articles...,  each  of  the  High  Contracting 
Parties  shall  grant  free  exercise  of  navigation  to  the  vessels  flying  the  flag  of  any  one 
of  the  other  High  Contracting  Parties,  on  these  parts  of  waterways  specified  above 
whieh  may  be  placed  under  its  sovereignty  or  control. 

Article  3 

In  the  exercise  of  such  navigation,  and  subject  to  the  said  provisions,  the  subjects, 
property  and  flags  of  all  the  Contracting  Parties  shall  be  treated  in  every  respect  on 
the  basis  of  absolute  equality,  no  distinction  being  made  between  the  subjects,  pro- 
perty and  flags  of  the  various  riparian  States,  including  the  riparian  State  under  whose 
sovereignty  or  authority  the  part  of  a  waterway  in  question  may  be  placed,  or  between 
the  subjects,  property  and  flags  of  riparian  and  non-riparian  States;  it  being  under- 
stood that  consequently  no  exclusive  rights  of  navigation  shall  be  granted  on  such 
waterways  to  companies  or  to  private  individuals,  and  that  in  so  far  as  concerns  the 
application  of  the  present  article  the  High  Contracting  Parties  shall  recognise  the 
maritime  flag  of  vessels  or  boats  belonging  to  any  Contracting  Party  not  possessing  a 
sea-coast,  when  tiiey  are  registered  in  the  one  place  situatenl  in  its  territory  selected  as 
the  port  of  registration  for  such  vessels  and  boats. 

Article  4 

Nevertheless,  where  necessitated  by  the  existence  of  a  combination  of  exceptional 
economic,  technical  and  topographical  circumstances,  those  among  the  High  Con- 
tracting Parties  who  are  co-riparian  States  of  one  and  the  same  international  waterway 
may,  by  common  consent,  refuse  the  right  to  carry  out  local  transport  of  passengers 
and  goods,  between  the  ports  situated  on  this  waterway,  to  the  flags  of  any  or  all 
of  I  he  non-riparian  Contracting  Parties. 

Article  5 

On  the  waterways  provided  for  in  Article  1  and  placed  under  its  sovereignty  or 
authority,  eacii  of  the  High  Contracting  Parties  reserves  to  itself  all  existing  rights 
of  issuing  regulations  and  of  taking  the  necessary  measures  for  the  general  policing 
of  the  country  by  the  application  of  laws  and  regulations  with  regard  to  customs, 
sanitation,  emigration,  immigration  and  the  import  and  export  of  prohibited  goods, 
it  being  understood  that  these  regulations  and  measures,  which  shall  be  rcasona])le 
and  shall  bo  applied  with  absolute  equality  to  the  subjects,  property  and  flags  of  every 
one  of  the  Contracting  Parties,  including  the  Contracting  Party  by  which  tliey  are 
issued,  must  not  unduly  impede  the  free  exercise  of  navigation. 

Article  6 

No  (lues  of  any  kind  other  than  dues  in  the  nature  of  payment  for  services  ren- 
dered and  intended  solely  to  cover  equitably  the  cost  of  maintaining  the  waterway 
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in  a  navigable  condition,  or  of  improving  it  and  its  approaches,  or  to  meet  expenditure 
incurred  in  the  interests  of  navigation,  shall  be  levied  anywhere  throughout  the  course 
of  international  waterways  or  at  their  outlets.  The  tariffs  shall  be  calculated  in  pro- 
portion to  such  expenses,  and  the  schedules  posted  up  in  the  ports.  These  dues  shall 
be  levied  in  such  a  manner  as  to  render  umiecessary  any  detailed  examination  of 
cargo,  except  in  cases  of  suspected  fraud  or  contravention,  and  to  facilitate  interna- 
tional traffic  as  far  as  possible,  both  as  regards  their  amount  and  the  method  of  their 
application. 

Article  7 

The  transit  of  vessels,  passengers  and  goods  on  international  waterways  shall  be 
effected  under  the  conditions  fixed  by  the  convention  on  Freedom  of  Transit,  with 
the  following  additional  provisions  : 

When  the  two  banks  of  an  international  waterway  are  within  the  same  State, 
no  customs  formalities  may  be  imposed  on  goods  in  transit,  with  the  exception  that 
they  may  be  placed  under  seal  or  in  the  custody  of  a  customs  agent; 

When  an  international  waterway  constitutes  the  frontier  between  two  States, 
vessels,  passengers  and  goods  in  transit  shall  be  exempt  from  all  customs  forma- 
lities, except  where  for  valid  reasons  customs  formalities  may  be  carried  out  at  a  point 
in  the  part  of  the  river  which  forms  the  frontier,  but  such  formalities  must  not 
interfere  with  the  facilities  of  navigation. 

The  dues  provided  for  and  authorised  in  Article  3  of  the  Convention  on  Freedom 
of  Transit  shall  not  apply  to  the  transit  of  vessels,  passengers  and  goods  on  these 
international  waterways. 

Article  8 

The  subjects,  property  and  flags  of  all  the  Contracting  Parties  shall  enjoy  abso- 
lute freedom  in  using  the  ports  situated  on  an  international  waterway.  In  this  con- 
nection and  inall  respects  they  shall,  subject  to  the  stipulations  contained  in  Articles... 
be  treated  on  a  footing  of  absolute  equality,  no  distinction  whatever  being  made 
between  the  subjects,  property  and  flags  of  the  various  riparian  States,  including  the 
riparian  State  under  whose  sovereignty  or  authority  the  port  in  question  is  placed, 
or  between  the  subjects,  property  and  flags  of  riparian  as  opposed  to  non-riparian 
States. 

The  equipment  of  the  ports  situated  on  an  international  waterway,  and  the  faci- 
lities granted  to  navigation  in  those  ports,  shall  be  availalile  for  public  use  to  such 
reasonable  degree  as  corresponds  with  the  free  and  effective  exercise  of  navigation. 

All  customs  and  local  octroi  dues  or  taxes  on  consumable  commodities  levied  on 
imports  and  exports  through  the  said  ports  must  be  uniform,  irrespective  of  whether 
the  vessel  carrying  or  to  carry  the  goods  flies  the  flag  of  the  national  State  or  that 
of  any  one  of  the  Contracting  Parties.  In  the  absence  of  some  unusual  cause  arising 
out  of  economic  needs,  which  would  reasonably  justify  an  exception  being  made, 
all  those  facilities  granted  by  the  High  Contracting  Parties  on  other  land  or  water 
routes  or  in  maritime  ports  for  the  import  or  export  of  goods  shall  be  likewise  accorded 
to  their  import  and  export  on  the  international  waterway. 


Article  9 

In  default  of  any  special  organisation  or'agreements  for  the  upkeep  and  improve- 
ment of  an  international  waterway,  each  of  the  riparian  States  is  bound  both  to 
abstain  from  any  action  likely  to  impede  navigation,  and  also  to  take  any  necessary 
measures  to  remove  obstructions  and  dangers  to  navigation,  and  to  carry  out,  or  cause 
to  be  carried  out  any  works  necessary  for  the  upkeep  of  the  waterway,  subject  to  an 
allocation  of  expenses  between  the  States  concerned,  proportionate  to  their  respective 
interest  in  the  said  works. 

Should  the  States  making  the  demand  offer  to  defray  the  expenses,  each  riparian 
State  is  likewise  bound,  in  the  same  conditions,  and  in  the  absence  of  vaHd  reason  to 
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the  contrary,  based  on  otlirr  naliunal  inti-rcsts,  sucli  as  in  paiticular  the  maintenance 
of  the  ordinary  hydraulic  regime,  the  needs  of  irrigation  or  of  utiHsation  of  hydraulic 
power,  to  carry  out  or  cause  to  be  carried  out  any  works  for  the  improvement  of  the 
waterway. 

The  stipulations  of  this  article  may  on  no  account  be  invoked  against  a  riparian 
State  which  can  prove  that  it  is  acting  or  has  acted  with  the  unanimous  consent  of 
all  the  States  riparians  of  the  international  waterway  or  represented  on  the  inter- 
national commission  for  tlial  waterway,  if  one  exists. 


Article   Id 

Subject  to  any  stipulations  to  the  contrary  in  special  agreements  or  treaties,  the 
administration  of  international  waterways  will  be  carried  on  by  each  one  of  the  riparian 
Stales  under  whose  sovereignty  or  authority  the  waterway  is  placed,  and  as  far  as 
that  sovereignty  and  authority  extend.  In  particular,  each  of  the  said  riparian  States 
is  both  entitled  and  bound  within  the  above  limits  to  draw  up  a  scheme  for  the  regu- 
lation of  navigation  on  the  waterway,  and  to  superintend  its  appUcation;  the  regu- 
lations to  be  established  and  applied  in  a  manner  to  facilitate  the  free  exercise  of  navi- 
gation, in  the  conditions  provided  for  in  the  present  convention  :  more  especially  the 
method  of  procedure  for  instituting  proceedings,  prosecutions  and  the  repression  of 
acts  committed  to  the  prejudice  of  navigation  shall  be  as  prompt  as  possible. 

Further,  the  great  desirability,  particularly  where  the  waterway  forms  the  boundary 
between  two  States,  of  an  understanding  between  riparian  States  of  the  same  inter- 
national waterway  regarding  its  administration  is  recognised  by  the  High  Contracting 
Parties  and  especially  of  the  formulating  of  navigation  rules  throughout  the  course 
of  tlie  waterway,  as  nearly  uniform  as  possible  compatible  with  local  conditions. 


Article  11 

In  the  event  of  certain  functions  being  entrusted  by  virtue  of  one  of  the  special 
agreements  or  treaties  referred  to  in  the  preceding  article,  to  an  international  com- 
mission composed  of  representatives  of  States  other  than  the  actual  riparian  States 
concerned,  such  a  commission  shall  come  under  the  category  of  the  organisations  pro- 
vided for  in  Article  24  of  the  Covenant  of  the  League  of  Nations;  it  being  thereby 
understood  that  it  will  exchange  with  the  various  sections  of  the  League  of  Nations 
any  useful  information,  and  will  submit  an  annual  report  to  the  League  of  Nations. 

The  powers  of  the  commissions  provided  for  in  the  preceding  paragraph  shall  be 
determined  by  the  Act  of  navigation  of  each  waterway,  and  must  include  at  least  the 
following   : 

1)  The  commission  shall  be  entitled  itself  to  draw  up  such  navigation  regula- 
tions as  it  thinks  (it,  and  notification  of  all  other  navigation  regulations  shall  be  made 
to  it. 

2)  It  shall  inspect  or  cause  to  be  inspected  periodically  the  whole  course  of  the 
waterway,  and  shall  inform  the  riparian  States  of  any  action  which  may  be  advisable 
for  the  upkeep  of  the  works  and  the  maintenance  of  good  navigation  conditions; 

3)  It  shall  be  furnished  by  all  the  riparian  States  with  official  reports  of  all  schemes 
for  the  improvement  of  the  waterway; 

4)  Wliere  the  act  of  navigation  does  not  include  special  regulations  for  the  levying 
of  dues  and  charges,  the  commission  shall  be  entitled  to  approve  the  method  of  levying 
dues  and  charges  in  applying  the  provisions  of  Article  6  of  this  convention. 


Article  12 

The  stipulations  contained  in  the  present  convention  siiall  be  valid  in  time  of  war 
in  the  greatest  measure  compatible  willi  lln'  rights  and  obligations  of  belligerents  and 
neutrals. 
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Article  13 


It  must  be  understood  that  subject  to  any  stipulation  to  the  contrary  contained 
in  a  special  treaty  or  agreement  concerning  any  given  waterway,  the  navigation  of 
vessels  of  war,  or  those  connected  with  the  policing  or  administration  of  the  river,  or 
in  general  with  the  exercise  of  any  public  authority  in  the  name  of  a  severeign  Stale, 
is  in  no  way  affected  by  the  present  convention. 

Article  14 

Each  of  the  High  Contracting  Parties  undertakes  not  to  conclude  with  a  State 
which  does  not  adhere  to  the  present  convention  any  agreement  relating  to  navigation 
on  an  international  waterway  vAth  conditions  such  that  a  similar  agreement  would  be 
considered  as  contravening  the  terms  of  tlic  preceding  articles,  if  it  were  concluded 
between  Contracting  Parties. 

Article  15 

This  convention  does  not  in  any  way  affect  the  right  of  carrying  out  the  local 
transport  of  passengers  and  goods  between  ports  placed  under  the  sovereignty  or 
authority  of  one  and  the  same  State,  the  regulation  of  which  the  High  Contracting 
Parties  consider  it  advisable  should  depend  entirely  on  special  agreements,  acts  of 
navigation  or  custom  governing  each  particular  waterway. 

Article  1G 

The  present  convention  must  not  be  understood  to  imply  in  any  way,  on  the 
one  hand  the  withdrawal  of  still  greater  facilities  granted  for  the  free  exercise  of  navi- 
gation, such,  for  instance,  as  the  abolition  of  all  dues  and  charges,  on  any  international 
waterway,  conditional  on  their  being  compatible  with  the  principle  of  equality  between 
I  lie  subjects,  property  and  flags  of  all  the  Contracting  Parties,  as  defined  in  and  applied 
to  the  present  convention,  or,  on  the  other  hand,  the  prohibition  of  the  granting  of 
such  further  facilities  in  the  future. 

Article  17 

The  present  convention  does  not  prejudice  the  application  of  Articles  325,  378, 
and  379  of  the  Treaty  of  Versailles,  288,  330  and  331  of  the  Treaty  of  Saint-Germain,  etc. 

Article  18 

All  disputes  as  to  the  interpretation  and  application  of  the  present  convention 
shall,  in  the  absence  of  any  special  agreement  for  the  establishment  of  a  particular 
method  for  settling  such  disputes  between  the  States  signing  such  agreement,  and 
failing  also  a  direct  understanding  between  the  parties  concerned,  be  brought  in  the 
first  instance  before  the  International  Commission  referred  to  in  Article  11,  if  such 
exists  for  the  waterway  in  question.  Should  no  such  International  Commission  exist, 
or  should  its  decisions  prove  inacceptable  to  any  one  of  the  States,  any  interested  State 
may  lay  the  case  before  the  Permanent  Communications  and  Transit  Committee,  and 
may,  should  occasion  arise,  appeal,  within  the  prescribed  periods,  to  the  Permanent 
Court  of  International  Justice,  under  the  procedure  laid  down  in  the  Resolution  of 
the  Assembly  of  the  League  of  Nations,  under  date...,  and  in  the  Scheme  for  the  Orga- 
nisation of  the  General  Communications  and  Transit  Conference  and  of  the  Permanent 
Communications  and  Transit  Committee,  under  date... 

These  disputes  shall  have  the  advantage,  in  cases  of  urgency,  of  being  dealt  with 
expeditiously,   the   International  Commission,  the  Permanent  Communications  and 
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Transit  Committee  and  the  Permanent  Court  of  International  Justice  having  the 
power  without  prejudice  to  the  final  conclusions,  opinion  and  verdict  on  the  basic 
cause  of  dispute,  of  pronouneing  a  provisional  judgment,  to  the  extent  of  prescribing 
any  provisional  measures,  designed  in  particidar  to  facilitate  navigation  to  the  degree 
that  it  existed  before  the  act  or  occurrence  which  gave  rise  to  the  dispute. 

Article  19 

Sliould  any  one  of  the  High  Contracting  Parties  fail  to  comply  with  the  findings 
of  I  lie  Cniniiiission,  or  of  the  Permanent  Communications  and  Transit  Committee,  or, 
if  ajjpcal  has  lieen  made  to  the  Permanent  Court  of  International  Justice,  with  the 
verdict  of  that  body,  any  High  Contracting  Party  may  lay  the  matter  before  the  Per- 
manent Court  of  International  Justice,  in  order  to  obtain  from  it  a  declaration  as  to 
the  measures  which  may  legally  be  taken  in  the  matter  by  each  of  the  High  Contracting 
Parties. 

Article  20 

The  Secretary-General  of  the  League  of  Nations  shall  communicate  certified 
uniform  copies  of  the  present  draft  of  the  convention  to  all  the  Members  of  the  League 
of  Nations,  as  also  to  all  the  Powers  to  which  the  Council  of  the  League  of  Nations 
may  decide  to  forward  officially  the  present  draft  convention. 

The  Secretary-General  of  the  League  of  Nations  shall  be  notified  of  the  official 
ratifications  of  the  present  convention,  and  shall  register  them. 

Article  21 

As  soon  as  the  ratifications  of  three  of  the  Members  or  Powers  referred  to  in  the 
preceding  article  have  been  registered  with  the  Secretariat,  the  Secretary-General 
shall  so  notify  all  the  Members  or  Powers  referred  to  in  the  preceding  article. 

Article  22 

This  convention  shall  come  into  force  thirty  days  after  the  date  on  which  such 
notification  is  issued  by  the  Secretary-General  of  the  League  of  Nations,  but  it  shall 
then  be  binding  only  upon  those  Members  or  Powers  which  have  registered  their 
ratifications  with  the  Secretariat.  Thereafter,  this  convention  will  come  into  force 
for  any  other  Member  or  Power  thirty  days  after  the  date  on  which  the  ratifications 
of  that  Member  or  Power  is  registered  v«th  the  Secretariat. 

Article  23 

Every  Member  which  ratifies  this  convention  agrees  to  bring  its  provisions  inlu 
operation  not  later  than  July  1st,  1922,  and  to  tak(>  such  action  as  may  be  necessary 
to  make  those  provisions  effective. 

Every  Power  wiiich  ratifies  this  convention  after  receiving  official  communication 
from  the  Council  of  the  League  of  Nations,  agrees  to  bring  its  provisions  into  operation 
luit  later  than  18  months  after  the  date  of  that  communication,  and  to  take  such 
action  as  may  be  necessary  to  make  those  provisions  effective. 

Article  24 

Any  Member  or  Power  which  has  ratified  this  convention  may  denounce  it  after 
the  expiration  of  ten  years  from  the  date  on  which  the  convention  comes  into  force 
by  an  act  communicated  to  the  Secretary-General  of  the  League  of  Nations  for  regis- 
tration. Such  denunciation  shall  not  take  effect  until  one  year  after  the  date  on 
which  it  is  registered  with  the  Secretariat. 
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Article  25 


At  loast  onco  in  ten  years,  the  Permanent  Communications  and  Transit  Committee 
siiall  present  to  the  General  Communications  and  Transit  Conference  a  report  on  the 
working  of  this  convention,  and  shall  consider  the  desirability  of  placing  on  the  agenda 
of  the  Conference  the  question  of  its  revision  or  modification. 


Article  26 
The  French  and  English  texts  of  this  convention  shall  both  be  authentic. 


SECTION   IV 

DRAFT  CONVENTION  ON  THE  INTERNATIONAL  REGIME       <^-p^'«) 
OF  NAVIGARLE  WATERWAYS 

{Text  prepared  by  the  Commission  of  Enquirij  and  submitted  to  the  Conference.) 


The  General  Communications  and  Transit  Conference  of  the  League  of  Nations, 

Assembled  at...  by... 

Having  decided  to  adopt  certain  proposals  relating  to  the  International  Regime 
of  Navigable  Waterways,  constituting  the item  of  their  agenda,  and 

Having  decided  that  these  proposals  should  be  drawn  up  in  the  form  of  a  Draft 
International  Convention, 

Adopts  the  following  draft  Convention  with  a  view  to  its  ratification  by  the 
Members  of  the  League  of  Nations,  as  also  by  such  other  Powers  to  whom  it  may  have 
been  officially  communicated  by  the  Council  of  the  League  of  Nations;  those  among 
the  said  Members  and  Powers  who  ratify  the  present  Draft  Convention  being  known 
hereafter  as  High  Contracting  Parties. 

Preamble 
Principles  of  the  Convention. 

The   High  Contracting  Parties,   being  desirous  of   applying  to   the   waterways  (See  p.  420.) 
situated  under  their  sovereignty  or  authority  the  principle  of  Freedom  of  Commu- 
nications, in  conformity  with  Article  23(e)  of  the  Covenant  of  the  League  of  Nations, 
do  hereby  enact  the  provisions  of  the  present  Convention  concerning  the  regime  of 
certain  of  these  waterways  defined  below  in  Article  1  as  being  international. 

As  regards  waterways  not  defined  as  international  in  virtue  of  the  said  Article, 
they  further  declare  their  intention  of  being  inspired  by  the  same  principle  and  of 
applying  it  as  far  as  possible  in  each  particular  case;  it  being  understood,  on  the  one 
hand,  that  henceforth,  and  without  prejudice  to  the  provisions  contained  in  the 
Convention  on  Freedom  of  Transit,  there  shall  be  no  discrimination  whatever  between 
the  High  Contracting  Parties  on  account  of  the  flag  flown,  as  regards  through  traffic 
in  imports  and  exports,  without  transhipment,  and  that,  on  the  other  hand,  this  para 
graph  does  not  preclude  the  establishment  of  public  services  for  towage  or  other  forms 
of  traction  carried  on  as  monopolies. 


I 
Literuatioual  Waterways. 

Article  1 
Definition. 

In  applying  the  present  Convention  the  following  are  declared  to  be  "  international  (See  p.  ^22.) 
waterways  "  : — 

1.  All  parts  which  arc  naturally  accessible  from  the  sea  of  a  waterway  which,  in 
its  course,  naturally  accessible  from  the  sea,  divides  or  crosses  different  States;  and 
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also  all  jjarls  uf  any  waltTway  naturally  acccssililc  from  Lhr  sua,  which  connect  with 
the' sea  a  waterway  included  in  the  above  definition. 

For  the  purposes  of  the  above  definition  it  is  understood  :— 

(d)  That  the  possibility  of  transhipment  from  one  vessel  to  another  is  not  excluded 
by  the  words  "  accessible  from  the  sea  "  ; 

{!))  That  tributaries  are  to  be  considered  as  separate  waterways; 

(c)  That  lateral  canals  constructed  in  order  to  remedy  the  defects  of  such  a  water- 
way are  assimilated  thereto. 

2.  Waterways  or  parts  of  waterways,  whether  natural  or  artificial,  expressly  declared 
as  being  placed  under  the  regime  of  this  Convention  in  unilateral  Acts  or  agreements 
with  the  consent,  in  particular,  of  the  State  or  States  under  whose  sovereignty  or  autho- 
rity the  waterways  or  parts  of  waterways  in  question  are  situated. 


II 
Freedom  of  Navigation. 

Article  2 
Free  Exercise  of  Navigation. 

(See  p.  425.)  Subject  to  the  provisions  contained  in  Articles  4,  14  and  16,  each  of  the  High 
Contracting  Parties  shall  accord  the  free  practice  of  navigation  to  the  vessels  fhang 
the  flag  of  any  one  of  the  other  High  Contracting  Parties  on  those  parts  of  waterways 
specified  above  which  may  be  situated  under  its  sovereignty  or  authority. 

Article  3 
Equality  of  Treatment. 

(See  p.  425.)  In  the  practice  of  such  navigation,  and  subject  to  the  provisions  referred  to  in 
Article  2,  the  subjects,  property  and  flags  of  all  the  High  Contracting  Parties  shall 
be  treated  in  every  respect  on  the  basis  of  absolute  ecjuality,  no  distinction  being  made 
between  the  subjects,  property  and  flags  of  the  different  riparian  States,  including 
the  riparian  State  under  whose  severeignty  or  authority  the  part  of  a  waterway  in 
question  may  be  situated,  or  between  the  subjects,  property  and  flags  of  riparian  and 
non-riparian  States;  it  being  understood,  in  consequence,  that  no  exclusive  rights 
of  navigation  shall  be  granted  on  such  waterways  to  companies  or  to  private  individuals, 
and  that  in  so  far  as  concerns  the  application  of  the  present  article  the  High  Con- 
tracting Parties  shall  recognise  the  maritime  flag  of  vessels  belonging  to  any  High 
Contracting  Party  not  possessing  a  sea-coast,  when  they  are  registered  in  the  one  place 
situated  in  its  territory  selected  as  the  port  of  registration  for  such  vessels. 

Article  4 
Restrictions. 

(See  p.  425.)  Nevertheless,  in  exceptional  cases  justified  by  a  combination  of  economic,  tech- 
nical and  topographical  circumstances,  those  among  the  High  Contracting  Parties 
who  are  co-riparian  States  of  one  and  the  same  international  waterway  may,  subject 
to  the  consent  of  all  the  States  riparians  of  the  waterway,  or  represented  on  its  Inter- 
national (^^ommission,  if  one  exists,  deny  to  the  flags  of  all  the  non-riparian  States  the 
right  to  carry  out  the  local  transport  of  passengers  and  goods  between  the  difTerent 
States  situated  on  that  waterway. 

Article  5 
Administrative    Measures. 

(See  p.  426.)  On  the  waterwavs  provided  for  in  Article  1  and  situated  under  its  sovereignly  nr 
authority,  ea<  li  of  the  High  (^oiilracling  Parties  reserves  to  itself  all  existing  rights 
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of  issiiincT  rcf!;ulatioiis  ami  of  takiiis:;  the  nocessary  moasiircs  for  the  general  policing 
of  I  lie  fouiUry  by  the  application  of  laws  and  regulations  with  regard  to  customs, 
pul)lir  hcallii,  precautions  against  diseases  of  animals  and  plants,  emigration,  immi- 
gration, and  the  import  and  export  of  prohii>ited  goods,  it  being  understood  that  these 
regulations  and  measures,  which  shall  be  reasonable  and  shall  be  applied  on  a  basis  of 
absolute  equality  to  the  subjects,  property,  and  flags  of  every  one  of  the  High  Con- 
tracting Parties,  including  the  Contracting  Party  by  whicli  they  are  issued,  must  not 
unduly  impede  the  free  practice  of  navigation. 


Ill 
Dues  and  Charges. 

Article  6 
Charges  for  Services  rendered. 

No  dues  of  any  kind,  other  than  dues  in  the  nature  of  payment  for  services  rendered  (Sec  p.  426.) 
and  intended  solely  to  cover  equitably  the  cost  of  maintaining  the  waterway  in  a 
navigable  condition,  or  of  improving  it  and  its  approaches,  or  to  meet  expenditure 
incurred  in  the  interests  of  navigation,  shall  be  levied  anywhere  throughout  the  course 
of  an  international  waterway,  or  at  its  outlet.  The  tariiTs  shall  be  calculated  in  pro- 
portion to  such  expenses,  and  the  schedules  posted  up  in  the  ports.  These  dues  shall 
be  levied  in  such  a  manner  as  to  render  unnecessary  any  detailed  examination  of  cargo, 
except  in  cases  of  suspected  fraud  or  contravention,  and  both  as  regards  their  amount 
and  the  method  of  their  application,  to  facilitate  international  traffic  as  much  as 
possible. 

IV 
Transit  —  Import  —  Export  —  Ports. 

Article  7 
Customs  Formalities 

The  transit  of  vessels,  passengers  and  goods  on  international  waterways  shall  be  (See  p.  427.) 
cfTected  under  the  conditions  established  by  the  Convention  on  Freedom  of  Transit, 
with  the  following  additional  provisions  : — 

When  the  two  banks  of  an  international  waterway  are  within  t  he  same  State, 
the  customs  formalities  on  goods  in  transit  will  be  limited  to  ]ilacing  them  under 
seal  or  in  the  custody  of  a  customs  agent; 

When  an  international  waterway  forms  the  frontier  between  two  States,  ves- 
sels, passengers  and  goods  passing  in  transit  shall  be  exempt  from  all  customs 
formalities,  except  in  those  cases  in  which  there  are  valid  reasons  of  a  practical 
nature  for  carrying  out  customs  formalities  in  the  part  of  the  river  which  forms 
I  hi'  frontier,  but  such  formalities  must  not  interfere  with  the  facilities  of  navigation. 

1  111'  dues  provided  for  aiui  authorised  in  Article  3  of  the  convention  on  Freedom 
of  Transit  shall  not  apply  to  the  transit  of  vessels,  passengers  and  goods  on  interna- 
tional waterways. 

Article  8 

Use  of  Ports. 

Subject  to  the  provisions  of  Articles  4,  14  and  16,  the  subjects,  property  and  flags  (Seep.  428.) 
of  all  the.  High  Contracting  Parties  shall  enjoy  equal  treatment  with  the  subjects, 
jjroperty  and  flags  of  the  riparian  State  under  whose  sovereignty  or  authority  the  port 
is  situated,  as  regards  the  use  of  all  the  ports  situated  on  an  inti'rnationaUxaterway, 
particularly  as  regards  port  dues  and  charges;  it  being  understood  that  the  goods  to 
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which  the  present  paragraph  shall  apply  are  those  originating  in  or  proceeding  from 
or  to  the  territory  of  one  of  the  High  Contracting  Parties. 

The  equipment  of  ports  situated  on  an  international  waterway  and  the  facilities 
grunted  to  navigation  in  those  ports  shall  he  availahlc  for  public  use  to  such  reasonable 
degree  as  corresponds  with  the  free  and  effective  practice  of  navigation. 

All  customs,  local  octroi  or  consumption  duties  levied  on  imports  and  exports 
through  the  said  ports  must  be  uniform,  irrespective  of  whether  the  vessel  carrying 
or  to  carry  the  goods  flies  the  flag  of  the  national  State  or  that  of  any  one  of  the  High 
Contracting  Parties. 

In  the  absence  of  special  circumstances  reasonably  justifying  an  exception  on 
account  of  economic  needs,  these  duties  shall  be  fixed  on  the  same  basis  and  at  the 
same  rates  as  similar  duties  at  the  other  customs  frontiers  of  the  State  concerned, 
and  all  facilities  accorded  by  the  High  Contracting  Parties  over  other  land  or  water 
routes,  or  in  other  ports,  for  imports  and  exports,  shall  be  equally  accorded  to  imports 
and  exports  on  the  international  waterway  and  the  ports  referred  to  above. 


V 
Works. 

Article  9 
Works  for  Upkeep  and  Improvement. 

(See  p.  429.)  In  default  of  any  special  organisation  or  agreements  for  the  upkeep  and  improve- 
ment of  an  international  waterway,  each  of  the  riparian  States  is  bound  to  abstain 
from  any  action  likely  to  impede  navigation,  and  also  to  take  suitable  measures  to 
remove  any  obstructions  and  dangers  to  navigation,  and  to  carry  out  the  works  neces- 
sary for  the  upkeep  of  the  waterway,  or  to  permit  their  execution  subject  to  an  allo- 
cation of  expenses  between  the  States  concerned,  proportionate  to  their  respective 
interest  in  the  said  works. 

Should  the  States  making  the  demand  offer  to  defray  the  cost,  each  riparian  State 
is  likewise  bound,  in  the  same  conditions,  and  in  the  absence  of  valid  reasons  to  the 
contrary,  based  on  interests  other  than  those  of  navigation,  such  as  in  particular  the 
maintenance  of  the  normal  hydraulic  conditions,  the  needs  of  irrigation  or  of  utilisation 
of  hydraulic  power,  to  carry  out  or  cause  to  be  carried  out  any  works  for  the  improve- 
ment of  the  waterway. 

The  stipulations  of  this  Article  may  not  be  invoked  against  a  riparian  State  in  any 
case  in  which  such  State  can  prove  that  it  is  acting  or  has  acted  with  the  unanimous 
consent  of  all  States  riparians  of  the  international  waterway,  or  represented  on  the 
International  Commission  for  this  waterway,  if  one  exists. 


VI 
Administratiou. 

Article  10 
Regulation  of  Navigation. 

(See  p  430.)  Subject  to  any  stipulations  to  the  contrary  contained  in  special  agreements  or 
treaties,  the  administration  of  international  waterways  will  be  exercised  by  each  of 
the  riparian  States  under  whose  sovereignty  or  authority  the  waterway  is  situated. 
In  particular,  each  of  the  said  riparian  States  is  both  entitled  and  bound  to  publish 
rules  and  regulations  for  the  navigation  of  the  waterway,  and  to  superintend  their 
applications.  These  rules  and  regulations  shall  be  framed  and  applied  in  such  a 
manner  as  to  facilitate  freedom  of  navigation  in  the  conditions  provided  for  in  the 
present  Convention.     The  method  of  procedure  for  such  matters  as  the  instituting 
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of  proceedings,  prosecutions  and  the  repression  of  acts  committed  to  the  prejudice  of 
navigation  shall,  in  particular,  be  as  prompt  as  possible. 

The  High  Contracting  Parties  recognise,  however,  the  great  desirability  of  an  under- 
standing belwoen  riparian  States  of  the  same  international  waterway  regarding  its 
administration,  and  especially  of  the  adoption  of  navigation  rules  throughout  the 
course  of  the  waterway  as  nearly  uniform  as  possible,  compatible  with  local  conditions. 

Article  11 
Rwer  Commissions. 

In  the  event  of  certain  functions  being  entrusted  by  virtue  of  one  of  the  special  (See  p.  431.) 
agreements  or  treaties  referred  to  in  the  preceding  article,  to  an  International  Com- 
mission composed  of  Representatives  of  States  other  than  the  riparian  States  of  the 
international  waterway,  such  a  Commission  shall,  subject  to  the  stipulations  contained 
in  Article  9,  be  inspired  solely  by  the  interests  of  navigation,  and  shall  come  under  the 
category  of  the  organisations  provided  for  in  Article  24  of  the  Covenant  of  the  League 
of  Nations.  By  this  it  is  understood  that  it  will  exchange  directly  with  the  appropriate 
organisation  of  the  League  of  Nations  any  useful  information,  and  will  submit  an 
annual  report  to  the  League  of  Nations. 

The  powers  of  the  Commissions  provided  for  in  the  preceding  paragraph  shall  be 
determined  by  the  Act  of  navigation  of  each  waterway,  and  shall  at  least  include  the 
following  : — 

1.  The  Commission  shall  be  entitled  itself  to  draw  up  such  navigation  regulations 

as  it  thinks  fit,  and  shall  receive  advice  of  all  other  navigation  regulations; 

2.  It  shall  inspect  or  cause  to  be  inspected  periodically  the  whole  course  of  the 

waterway,  and  shall  inform  the  riparian  States  of  any  action  which  may  be 
advisable  for  the  upkeep  of  the  works  and  the  maintenance  of  good  navi- 
gation conditions. 

3.  It  shall  be  furnished  by  all  the  riparian  States  with  official  reports  of  all  schemes 

for  the  improvement  of  the  waterway. 

4.  Where  the  Act  of  navigation  does  not  include  special  regulations  for  the  levying 

of  dues  and  charges,  the  Commission  shall  be  entitled  to  approve  the  levying 
of  dues  and  charges  under  the  conditions  prescribed  in  Article  6  of  the 
present  Convention. 

VII 
Miscellaneous  Provisions. 

Article  12 
Application  of  the  Convention  in  Time  of  War. 

The  stipulations  contained  in  the  present  Convention  shall  be  valid  in  time  of  war  (See  p.  431.) 
in  the  greatest  measure  compatible  with  the  rights  and  obligations  of  belligerents  and 
neutrals. 

Article  13 

Relationship  of  the  present  obligations  to  the  other  obligations  of  the  Members 

of  the  League  of  Nations. 

The  present  Convention  does  not  impose  on  any  of  the  High  Contracting  Parties  (See  p.  431.) 
any  obligation  which  would  conflict  with  its  rights  and  obligations  as  a  Member  of 
the  League  of  Nations. 

Article  14 
Vessels  of  War,  etc. 

It  must  be  understood  that,  subject  to  any  stipulation  to  the  contrary  contained  (See  p.  431.) 
in  a  special  treaty  or  agreement  concerning  any  given  waterway,  the  navigation  of 
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vessels  of  war,  or  of  those  connected  with  the  jiolieing  or  administration  of  the  river, 
or  ill  general  with  the  exercise  of  any  public  authority  in  the  name  of  a  sovereign  State, 
is  ill  no  way  affected  by  the  present  Convention. 

Article  15 
Relations  with  States  not  adhering  to  the  present  Convention. 

(See  p.  431.)  Each  of  the  High  Contracting  Parties  undertakes  not  to  conclude  with  a  State 
which  does  not  adhere  to  the  present  Convention  any  agreement  relating  to  navigation 
on  an  international  waterway  which  would  be  contrary  to  the  terms  of  the  present 
Convention  if  concluded  between  High  Contracting  Parties. 

Article  16 
Local  Transportation. 

(See  p.  431.)  This  Convention  does  not  in  any  way  affect  the  right  of  carrying  out  the  local  trans- 
port of  passengers  and  goods  between  ports  situated  under  the  sovereignty  or  autho- 
rity of  one  and  the  same  State. 

Article  17 
Greater  Facilities. 

(See  p.  433.)  The  present  Convention  must  not  be  understood  to  imply  in  any  way,  on  the  one 
hand,  the  withdrawal  of  still  greater  facilities  granted  for  freedom  of  navigation,  such, 
for  instance,  as  the  abolition  of  all  dues  and  charges,  on  any  international  waterway, 
under  conditions  compatible  with  the  principle  of  equality  between  the  subjects,  pro- 
perty and  flags  of  all  the  High  Contracting  Parties,  as  defined  in  and  applied  to  the 
present  Convention,  or,  on  the  other  hand,  the  prohibition  of  the  granting  of  such 
greater  facilities  in  the  future. 

Article  18 
Relationship  of  the  present  Convention  to  the  Peace  Treaties. 

(See  p.  433.)  The  present  Convention  does  not  prejudice  the  application  of  the  Treaties  of  Ver- 
sailles, St.  Germain,  Neuilly,  etc.,  between  the  Powers  signatory  to  these  Treaties. 

Article  19 
Settlement  of  Disputes. 

(Sea  p.  433.)  In  the  absence  of  any  direct  agreement  between  the  parties  concerned,  any  dis- 
putes as  to  the  interpretation  and  application  of  the  present  Convention  shall  be 
brought  in  the  first  instance  before  the  International  Commission  referred  to  in  Arti- 
cle 1 1,  if  such  exists  for  the  waterway  in  question.  Should  no  such  International 
Commission  exist,  or  should  its  decisions  prove  unacceptable  to  any  one  of  the  States, 
any  interested  Slate  may  bring  the  matter  before  the  Permanent  Communications  and 
Transit  Committee  of  the  League  of  .\ations,  and  may  ultimately  appeal,  within  such 
period  as  may  be  prescribed,  to  the  Permanent  Court  of  International  Justice,  in  the 
conditions  provided  for  in  the  Resolution  of  the  Assembly  of  the  League  of  Nations, 

dated ,  and  in  the  Scheme  for  the  Organisation  of  the  General  Communications  and 

Transit  Conference  and  of  the  Permanent  Communications  and  Transit   Committee. 

adopted  by  the  General  Communications  and  Transit  Conference,  on 

These  disputes  shall,  in  cases  of  urgency,  be  accorded  an  accelerated  procedure. 
lilt;  International  Commission,  the  Permanent  Communications  and  Transit  Com- 
mittee and  the  Permanent  Court  of  International  Justice  having  the  power,  without 
prejudice  to  the  final  conclusions,  opinion  and  judgment  on  the  basic  cause  of  dispute, 
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of  pronouncing  a  provisional  conclusion,  opinion  and  jiidgmfnt,  to  the  extent  of  pre- 
scribing any  provisional  measures,  designed  in  particular  to  restore  to  navigation  the 
facilities  which  existed  before  the  act  or  occurrence  which  gave  rise  lo  the  dispute 

The  priiseut  Article  does  not  preclude  the  settleuieut  of  disputes  either  by  arbi- 
tration or  by  any  other  means  in  virtue  of  special  conventions  between  interested 
States,  except  as  regards  waterways  whicii  are  subject  to  the  jurisdiction  of  the  Inter- 
national Commissions  referred  to  in  Article  1 1 . 

Article  20 
Consequences  o/  N on- execution. 

Should  any  one  of  the  High  Contracting  Parties  fail  to  comply  with  the  findings  (See  p.  433.) 
of  the  Commission,  or  of  the  Permanent  Communications  and  Transit  Committee, 
or,  if  an  appeal  has  been  made,  with  the  judgment  of  the  Permanent  Court  of  Inter- 
national Justice,  any  High  Contracting  Party  may  bring  the  matter  before  the  Per- 
manent Court  of  International  Justice,  in  order  to  obtain  from  it  a  declaration  as  to 
the  measures  which  each  of  the  High  Contracting  Parties  may  be  entitled  to  take. 

Article  21 
Ratification. 

The  Secretary- General  of  the  League  of  Nations  shall  transmit  a  certified  copy  of  (See  p.  433.) 
the  present  Draft  Convention  to  each  Member  of  the  League  of  Nations,  as  well  as  to 
each  Power  to  which  the  Council  of  the  League  of  Nations  may  decide  that  the  present 
Draft  Convention  should  be  officially  communicated. 

The  Secretary-General  of  the  League  of  Nations  shall  be  notified  of  the  ratifications 
of  the  present  Convention,  and  shall  register  them. 

AftTICLE    22 

Notification. 

As  soon  as  the  ratifications  of  three  of  the  Members  or  Powers  referred  to  in  the  (See  p.  433.) 
preceding  article  have  been  registered  with  the  Secretariat,    the  Secretary-General 
shall  so  notify  all  the  Members  or  the  Powers  referred  to  in  the  i)receding  Article. 

Article  23 
Coming  into  Force  of  the  Convention. 

The  present  Convention  shall  come  into  force  on  the  thirtieth  day  after  the  date  (See  p.  433.) 
on  which  such  notification  is  issued  by  the  Secretary- General  of  the  League  of  Nations, 
but  it  shall  then  be  binding  only  upon  those  Members  or  Powers  which  have  registered 
their  ratilications  with  the  Secretariat,  or  which  have  already  contracted  to  adhere 
thereto.  Thereafter,  this  Convention  will  come  into  force  for  any  other  Member  or 
Power  on  the  thirtieth  day  after  the  date  on  which  the  ratification  of  that  Member 
or  Power  is  registered  with  the  Secretariat. 

Article  24 
Date  of  Application  of  the  Convention. 

Each  Member  which  ratifies  this  Convention  agrees  to  bring  its  provisions  into  (See  p.  433.) 
o|)eration  not  later  than  July,  1st  1922,  and  to  take  such  action  as  may  be  necessary 
to  make  those  provisions  effective. 

Every  Power  which  ratifies  this  Convention  after  having  received  communieation 
from  the  Council  of  the  League  of  Nations  agrees  to  bring  its  provisions  into  operation 
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not  later  than  18  months  after  the  Hate  of  the  said  communication,  and  to  take  such 
action  as  may  be  necessary  to  nial<e  those  provisions  effective. 

Article  25 
Denunciation. 

(See  p.  433.)  Any  Member  or  Power  which  has  ratified  this  Convention  may  denounce  it  after 
tlie  expiration  of  ten  years  from  the  date  on  which  the  Convention  comes  into  force 
by  an  act  communicated  to  the  Secretary-General  of  the  League  of  Nations  for  regis- 
tration. Such  denunciation  shall  not  take  effect  until  one  year  after  the  date  on 
which  it  is  registered  with  the  Secretariat. 

Article  26 
Revision. 

(See  p  433.)  At  least  once  in  ten  years  the  Permanent  Communications  and  Transit  Com- 
mittee shall  present  to  the  General  Communications  and  Transit  Conference  a  report 
on  the  working  of  this  Convention,  and  shall  consider  the  desirability  of  placing  on  the 
agenda  of  the  Conference  the  question  of  its  revision  or  modification. 

Article  27 
Official  Text. 

(See  p.  433.)         The  French  and  English  texts  of  this  Convention  shall  both  be  authentic. 


ANNEX    TO    SECTION    IV 

REPORT  ON  THE  DRAFT  CONVENTION  ON  THE  INTERNATIONAL  REGIME 
OF  NAVIGABLE  WATERWAYS''^ 

Presented  to  the  General  Communications  and  Transit  Conference 
by  the  Commission  of  Enquiry. 


If  the  Convention  on  Freedom  of  Transit  is  in  certain  respects  an  innovation,  the 
Convention  on  the  International  Regime  of  Navigable  Waterways,  on  the  contrary, 
although  also  closely  connected  with  the  application  of  Article 23(e)  of  the  Covenant, 
fits  in  with  a  tradition  already  firmly  established.  There  is  no  necessity  to  review 
here  in  detail  the  century-old  ellorts  to  extend  to  navigation  on  international  rivers 
that  freedom  so  long  enjoyed  by  commercial  navigation  upon  the  sea.  The  Congress 
of  Vienna  laid  down  those  principles  which,  during  the  course  of  the  19th  century, 
developed  gradually  and  led,  step  by  step,  to  international  agreements  governing 
the  statutes  of  navigation  for  the  Rhine,  the  Elbe,  the  Po,  the  Danube,  the  Niger,  the 
Congo,  etc.  Even  where  definite  agreements  did  not  exist,  the  principles  of  the  Con- 
gress of  Vienna  were  invoked  on  more  than  one  occasion  in  connection  vvith  disputes 


(1)  This  Report  forms  part  of  the  preliminary  documents  for  the  General  Communications  and 
Tran.sit  Conference  (Green  Book). 
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between  Slates  which  luul  not  signed  the  Acts  of  Vienna;  the  common  law  of  every 
nation  was  permeated  profoundly  liy  them,  and  taken  as  a  whole,  the  same  principles 
acted  as  the  inspiration  and  doterniining  factor  of  the  provisions  of  the  Peace  Treaties 
and  kindred  treaties  which  lay  down  the  regime  of  the  Central  European  rivers  now 
declared  international  :  the  Elbe,  the  Oder,  the  Niemen,  etc. 

The  Convention  on  the  International  Regime  of  Waterways  reaffirms  these  same 
principles,  and  in  this  respect  may  be  looked  uj)on  as  a  revised  Act  of  Vienna.  There 
are,  however,  certain  considerable  dilTerences  between  the  two  (Conventions  which  it 
is  desirable  to  explain  here. 

Whilst  the  Act  of  1815  laid  down  a  certain  number  of  regulations,  the  present 
Convention  endows  the  new  regime  with  greater  scope  and  powers,  by  regarding  it 
as  the  direct  outcome  of  the  Covenant  of  the  League  of  Nations,  and  of  the  ideal  of 
Freedom  of  Communications  emphasised  by  Article  23  (e)  of  the  Covenant,  and  by 
placing  the  scheme  in  its  entirely  under  the  jurisdiction  of  the  League  of  Nations.  The 
idea  underlying  Article  23  (e)  of  the  Covenant  has,  moreover,  led  to  a  considerable 
increase  in  the  number  of  waterways  to  which  the  Convention  will  apply. 

The  technical  situation  is  no  longer  the  same  as  it  was  at  the  time  of  the  Congress 
of  Vienna.  So  great  has  been  the  progress  made  in  the  development  of  artificial 
waterways  that  navigation  on  rivers  accepted  as  international  by  the  Congress  of 
Vienna,  that  is  to  say,  navigable  from  the  sea,  and  dividing  or  crossing  more  than  one 
State,  is  now  only  one  element  in  interior  international  navigation.  Had  the  Con- 
vention been  content  merely  to  assume  equality  for  all  in  freedom  of  navigation  on 
these  rivers,  no  doubt  some  advance  would  have  been  made  in  the  exposition  of  esta- 
l)lished  principles,  and  possibly  in  insuring  their  application,  but  in  doing  so  it  would 
have  failed  to  carry  out  fully  the  principle  underlying  Article  23  (e)  of  the  Covenant — 
Freedom  of  Communications.  In  the  present  state  of  the  world,  every  measure  which 
limits  that  freedom  and  equality,  either  on  national  or  international  waterways,  forces 
a  transhipment  at  the  frontier  of  imports  and  tluis  virtually  puts  a  premium  upon  the 
most  deplorable  utilisation  of  the  means  of  transport  upon  which  States  in  contiguity 
to  each  other  must  rely  for  the  essential  interchange  of  their  commerce. 

Hence,  the  Preamble  which  is  incorporated  with  the  Convention,  and  is  legally  a 
part  of  it,  extends  the  principle  of  Freedom  of  Communications  to  national  waterways. 

In  the  opinion  of  many  of  the  delegates  it  would  have  been  extremely  desirable 
to  extend  freedom  of  navigation  to  the  local  transport  of  passengers  and  goods  between 
ports  situated  within  the  same  State.  There  are  numerous  precedents  for  such  a 
measure,  but  the  commentary  upon  the  articles  will  show  that,  in  the  view  of  certain 
States,  the  adoption  of  this  measure  would  have  bristled  with  difficulties  and  threatened 
their  interior  economic  existence,  and  accordingly  it  was  left  outside  the  Convention. 
After  considerable  discussion,  which  will  be  explained  below,  the  Commission  fell 
obliged  to  take  this  course,  holding  the  view  that  the  essential  part  of  their  work 
would  not  be  prejudiced  by  abandoning  a  problem  which  it  appeared  impossible  to 
solve  in  so  general  a  manner. 

There  is  yet  another  consequence  of  technical  and  economic  evolution  since  the 
Congress  of  Vienna.  A  hundred  years  ago  waterways  were  principally  used  for  pur- 
poses of  navigation ;  to-day  this  is  no  longer  invariably  the  case.  Waterways  nowadays 
fre([uently  serve  other  purposes.  Some  of  them  have  become,  or  are  capable  of  becom- 
ing, a  valuable  source  of  electric  power,  or  can  be  utilised  with  considerable  profit, 
notably  for  purposes  of  agriculture,  forestry  and  fishing;  from  this  point  of  view  the 
absolute  priority  of  navigation  is  no  longer  invariably  admissible,  and  cases  may  arise 
where  the  carrying  out  of  works  is  perfectly  legitimate  although  such  works  may  be 
liable  to  impede  navigation.  The  Swiss  delegation,  however,  whilst  agreeing  to  the 
text  of  the  Convention,  declared  itself  unable  to  support  the  above  views. 

In  face  of  these  new  problems,  or  problems  which  for  the  first  time  have  attained 
prominence  by  the  universal  and  compulsory  character  of  the  Convention,  it  was  often 
a  temptation  to  the  Commission  to  avoid  these  difficulties  and  endeavour  to  find  another 
distinction  besides  that  between  national  and  international  waterways  which  would 
considerably  lighten  its  task,  namely,  the  setting  up  of  two  distinct  regimes,  the  first 
to  entail  the  maximum  amount  of  freedom,  and  the  absolute  priority  of  navigation 
over  certain  waterways  of  more  general  international  concern,  and  the  second  to  be 
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uharaclerised  by  a  freudoiii  iiioi'l'  adapted  to  Ihi'  special  iiiteiesls  of  the  I'iparian  States 
over  all  waterways  specified  as  international,  whicli  had  not,  either  in  virtue  of  pre- 
vious conventions  or  consequent  on  a  special  administrative  regime,  been  considered 
as  coming  under  the  first  category.  The  imjxjssibility,  however,  of  determining  upon  a 
satisfactory  criterion  for  such  a  distinction  obliged  tlie  Commission  to  revert  to  the 
traditional  system  of  a  single  regime  in  drafting  which  the  necessity  for  compromise 
has  been  borne  in  mind. 

The  detailed  commentary  on  the  articles  can  alone  give  some  idea  of  the  numer- 
ous discussions  which  ensued  on  this  subject,  and  of  how,  after  several  months  of  study 
of  the  question,  vmanimity  was  reached  upon  almost  every  point.  If,  on  certain  |)oints, 
the  Commission  was  unable  to  realise  in  full  what  some  of  its  members  would  have 
regarded  as  a  codification  of  existing  common  law,  nevertheless  the  document  as  pre- 
sented, taken  as  a  whole,  marks  a  great  step  forward,  while  leaving  full  scope  for  greater 
freedom  to  acts  of  navigation  for  ])articular  rivers. 

For  the  first  time,  in  connection  with  a  question  calculated  from  every  point  of 
view  to  assert  a  profound  influence  upon  the  economic  attitude  of  countries  traversed 
by  international  waterways,  a  number  of  stipulations  which  are  not  only  precise, 
detailed,  and  far-reaching  in  their  effects,  but  whicli  are  subject  also  to  an  established 
jurisdiction,  have  been  adopted  by  the  representatives  of  eighteen  States.  Though 
not  authorised  to  commit  their  Governments,  these  representatives  have  declared 
their  readiness,  subject  to  certain  reservations  which  will  be  referred  to  in  due  course, 
to  justify  the  above  provisions,  and  to  recommend  them  for  adoption. 

Preamble.  —  The  Preamble  proclaims  the  principle  of  Freedom  of  Commimi- 
cations  and  its  application  to  all  waterways  situated  under  the  sovereignty  or  autho- 
rity of  the  High  Contracting  Parties.  Some  of  these  waterways  will  be  defined  in 
Article  I  as  international  and  subject  to  the  provisions  of  Articles  2 — 20;  the  waterways 
not  defined  as  international  in  virtue  of  the  above  Article  1  will  be  governed  only  by 
the  provisions  contained  in  the  second  paragraph  of  the  Preamble.  They  consist  of 
waterways  situated  in  the  territory  of  a  single  State,  or  wliicli,  although  they  divide 
or  cross  two  or  more  States,  do  not  provide  them  with  natural  access  from  the  sea  in 
the  conditions  provided  for  in  Article  1. 

The  reasons  have  already  been  set  forth  which  prompted  the  Commission,  in  the 
Convention  on  the  International  Regime  of  Waterways,  to  prescribe  a  regime  of 
freedom  of  navigation  and  of  equality  between  the  subjects,  property  and  flags  of 
all  the  Contracting  Parties,  not  only  on  international  waterways  as  luiderstood  by 
the  Congress  of  Vienna  with  the  modifications  prescribed  in  the  present  Convention, 
but  also  on  national  waterways.  These  provisions  did  not  form  part  of  the  earlier 
drafts  of  the  Convention;  the  necessity  for  them  was  indicated  by  the  general  trend  of 
the   discussions. 

From  the  outset  the  Dutch  delegation,  supported  by  several  other  delegations, 
declared  that,  in  conformity  with  the  principle  of  Freedom  of  Communications,  free- 
dom of  navigation  should  be  extended  to  every  waterway  without  discrimination, 
which  included,  in  the  view  of  the  Dutch  delegation,  even  inter-oceanic  canals.  In  the 
course  of  the  discussion  on  Article  1,  the  French  delegation  laid  repeated  stress  on  the 
illogical  nature  of  any  stipulation  which  made  the  regime  of  a  waterway  dependent 
upon  its  being  of  territorial  significance  to  more  than  one  State.  This  delegation 
could  not  admit  that  a  waterway  which,  if  flowing  through  the  territory  of  a  single 
State  only,  could  be  closed  to  all  flags  other  than  the  flag  of  that  State,  sliould  be  on 
the  contrary  open  to  every  flag  merely  from  the  fact  that  over  a  navigable  course  of 
several  hundreds  of  miles  it  flows  for  a  few  luiles  through  the  territory  of  another 
State.  The  only  means  of  escape  from  this  anomaly,  whicli  would  doubtless  deter 
numbers  of  States  from  adhering  to  the  Convention,  and  might  further  aggravate  the 
problem  of  frontier  lines,  was,  in  its  opinion,  to  extend  the  liberal  regime  to  every 
waterway  without  exception. 

The  British  delegation,  while  associating  itself  with  the  conclusion  of  the  French 
delegation,  maintained  that  the  very  fact  of  a  river  naturally  providing  two  or  more 
States  with  access  from  the  sea  implied  a  special  servitude  as  regards  its  use,  and 
that,  moreover,  the  customary  arrangements  which  were  in  any  case  necessary  to 
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provont  smufTSlling  along  such  rivers  were  an  important  olomont  in  reiifiecring  possible 
a  special  international  regime  of  navigation. 

The  conclusions  in  each  case  were  identical  and  wereacceptedby  the  Commission, 
wliieli  fI(M^i(led,  however,  at  the  instance  of  the  French  delegation,  that  the  obligations 
embodied  in  the  Convention  to  guarantee  freedom  of  navigation  on  international 
waterways  should  not  be  applied  in  detail  to  national  waterways,  and  that,  in  particu- 
lar, the  regime  of  national  waterways  should  not  be  subject  to  the  jurisdiction  of  the 
League  of  Nations  as  provided  for  in  the  case  of  international  waterways.  For  this 
reason  the  regime  of  national  waterways  is  prescribed  in  a  preamble,  which  forms 
part  of  the  Convention  and  is  ratified  with  it,  and  which,  like  the  Convention  itself, 
includes  certain  strict  obligations,  altiiough  it  does  not  fall  within  the  scope  of  Ar- 
ticle 19  as  regards  the  settlement  of  disputes. 

These  obligations,  which  are  legally  binding  with  the  same  force  as  the  Convention, 
are  detailed  in  the  latter  part  of  the  second  paragraph  of  the  preamble,  from  the  words 
it  being  understood.  They  are  concerned  with  through  import  and  export  trafTie 
without  transhipment,  thereby  excluding  not  only  local  transport  as  defined  later, 
but  also  transport  the  actual  continuity  of  which  is  interrupted  by  transhipment  or 
unloading  on  to  quay  or  by  the  iiuibility  of  a  vessel  to  continue  its  voyage  without 
towage. 

It  should  likewise  be  observed  that  (he  regime  for  towage  on  national  waterways 
provided  for  in  the  preamble  is  different  from  that  contained  in  those  articles  of  the 
Convention  which  concern  international  waterways.     (See  comments  on  Article  10.) 

On  every  waterway,  whetiier  national  or  international,  the  combination  of  a 
tug  and  its  tow  must,  in  the  opinion  of  the  Commission,  be  considered  as  a  single 
craft  proceeding  under  its  own  power.  On  national  waterways,  however,  the  esta- 
blishment of  public  services  for  towage  or  other  forms  of  monopolised  traction 
will  always  be  permitted,  while  on  international  waterways  this  will  only  be  allowed 
when  compatible  with  the  provisions  of  Article  10  concerning  the  regulation  of  navi- 
gation; that  is  to  say,  only  when  for  technical  reasons  the  establishment  of  a  special 
service  does  not  hinder,  but  on  the  contrary,  "  facilitates  "  the  free  exercise  of  navi- 
gation. 

The  Czecho-Slovak,  Polish,  Rumanian  and  Serb-Croat-Slovene  delegations  made 
reservations  with  regard  to  the  ])reamble,  on  the  grounds  that  the  riparian  States 
should  be  left  entirely  free  to  establish  whatever  regime  they  liked  on  their  national 
waterways. 

The  Chinese  delegation  declared  that  it  did  not_  oppose  the  adoption  of  the  pre- 
amble, subject  to  consequent  approval  by  its  Government  but  observed  that  as  regards 
China,  where  the  adoption  of  a  regime  of  this  character  would  revolutionise  the  con- 
ditions of  navigation  over  a  considerable  stretch  of  waterways,  a  protracted  period 
of  time  must  needs  elapse  before  its  appHcation  could  be  brought  about. 


SECTION   I 
International  Waterways. 

The  expression  international  water^vays  has  been  adopted  in  the  definition 
chiefly  on  account  of  its  traditions  and  because  it  carries  with  it  a  special  technical 
meaning.  In  the  earlier  drafts  the  Commission  used  the  expression  watenvays  of 
international  concern  in  order  to  emphasise  the  fact  that,  in  the  absence  of  special 
provisions  relating  to  any  given  waterway,  the  recognition  of  the  international  nature 
of  a  waterway  does  not  in  any  way  imply  the  internationalisation  of  its  administration, 
but  only  the  recognition  of  definite  international  obligations  as  to  the  utilisation  of 
th(^  waterway. 

AitTicLE  1.  —  The  definition  included  under  (I)  of  Article  I  gave  rise  to  lengthy 
discussions. 

Certain  delegations,  in  particular,  the  French,  had  proposed  that  the  Commission 
should  not  go  beyond  the  establisliment  of  a  regime  for  specified  international  rivers, 
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which  should  bo  en\imnratod  in  .in  annox  according  to  Ihoir  goographical  names.  The 
Commission,  after  a  sliidy  of  this  scheme,  imanimously  decided  that  siicli  an  enume- 
ration entailed  insuperable  difTicidties — that  it  would  in  fact  be  a  retrogression  from 
the  tradition  of  the  Congress  of  Vienna,  and  woidd  end  by  causing  only  those  water- 
ways to  be  recognised  as  international  which  had  already  been  recognised  as  such  in 
previous  conventions. 

The  principle  of  a  general  definition  having  thus  been  adopted,  the  question  arose 
whether  it  would  be  desirable  to  adopt  only  a  single  general  definition,  together  with 
a  uniform  regime  for  all  rivers  included  in  this  definition,  or  whether,  as  the  French 
delegation  proposed,  two  definitions  might  not  be  adopted,  the  one  applying  to  rivers 
of  limited  international  concern,  and  the  other  to  rivers  of  more  general  interna- 
tional concern.  The  latter  might,  for  example,  consist  of  those  waterways  governed 
by  conventions  to  which  Powers  other  than  the  riparian  States  were  Contracting 
Parties,  or,  again,  waterways  placed  under  the  jurisdiction  of  international  commissions, 
comprising  representatives  of  States  other  than  the  riparian  States. 

The  Commission,  as  explained  above,  decided  that  neither  of  these  criteria  would 
invariably  and  infallibly  define  the  expression  more  general  international  concern. 
Whilst  deciding  to  make  use  of  one  of  these  distinctions  for  the  application  of  certain 
articles,  the  Commission  did  not  see  its  way  to  base  on  them  an  opposition  of  prin- 
ciple resulting  in  two  different  regimes. 

A  single  general  definition  was  therefore  maintained.  Its  form,  which  appears 
somewhat  complex,  was  considered  after  long  discussions  as  being  absolutely  un- 
avoidable in  order  to  provide  for  every  possible  category  of  waterway  (rivers,  tri- 
butaries, etc.),  to  which  the  international  regime  should  apply.  The  appended 
diagram  illustrates  its  scope. 

In  particular  it  was  desired  : — 
I.  To  place  under  the  international  regime  those  portions  of  a  waterway  which 
naturally  provide  more  than  one  State  with  access  from  the  sea. 
II.  To  extend  the  application  of  the  international  regime  to  the  upper  part  of 
waterways  of  which  the  lower  part  provides  more  than  one  State  \vith 
access  to  the  sea,  although  this  upper  part  itself  provides  only  one  State 
with  access  to  the  sea. 
III.  To  exclude  from  the  international  regime  the  tributaries  of  international 
rivers,  when  those  tributaries,  in  that  part  of  their  course  naturally  navi- 
gable from  the  sea,  only  flow  through  one  State. 
There  was  no  discussion  upon  Proposition  I. 

On  the  other  hand.  Proposition  II,  which  was  supported  by  tlie  British  delegation, 
gave  rise  to  objections  on  the  part  of  the  French  delegation.  The  British  delegation 
maintained  that  if  the  upper  part  of  international  waterways  was  not  subject  to  inter- 
nationalisation,  there  was  a  failure  to  apply  the  principle  of  Freedom  of  Communi- 
cations, and  that  the  upstream  State  would  benefit  in  comparison  with  the  down- 
stream State  from  advantages  which  it  did  not  reciprocate,  and  further,  that  the  prin- 
ciple of  this  proposition  had  been  definitely  recognised  by  the  Congress  of  Vienna,  and 
that  the  placing  of  the  limit  of  internationalisation  at  the  last  frontier  would  be  a 
regrettable  setback.  The  Frencli  delegation  maintained  that  as  internationalisation 
was  only  a  kind  of  right  of  way  with  a  view  to  jjroviding  access  from  the  sea  for  States 
whose  tralTic  is  obliged  to  pass  through  the  territory  of  the  downstream  State,  nothing 
could  justify  the  extension  of  internationalisation  to  the  upper  part  of  the  waterway. 
Finally,  the  French  delegation  associated  itself  with  the  views  of  the  British  delegation, 
supported  by  the  majority  of  the  other  delegations,  as  soon  as  the  general  principle  of 
Freedom  of  Communications  had  been  applied  not  only  to  international  but  also  to 
national  waterways.  Freedom  of  navigation  could  no  longer  be  considered  as  the  con- 
sequence of  a  right  of  way. 

Proposition  III  was  adopted  as  a  compromise  between  two  extreme  points  of  view. 
The  Belgian,  Greek  and  British  delegations  proposed,  failing  a  decision  (such  as  that 
advocated  by  the  Dutch  delegation),  to  place  all  the  naturally  navigable  tributaries 
of  international  rivers  under  the  international  regime — at  least  to  bring  under  this 
regime  those  tributaries  which,  although  in  their  naturally  navigable  course  flowing 
througli  only  (mi>  State,   empty   themselves  into  an  international  river  at  a   ])oint 
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hoLwpon  wl\icli  and  the  sea  tlio  river  crosses  or  forms  a  frontier  (i.  e.,  exohuiing  only 
tributary  G  on  diagram).  The  Roumanian  and  Serb-Croat-Slovene  State  proposed,  on 
the  other  hand,  to  exclude  all  tributaries  from  the  application  of  the  international 
regime. 

"Lateral"  canals  constructed  in  order  to  remedy  the  defects  of  an  international 
waterway  arc  assimilated  thereto  and  consequently  come  under  the  inteinalional 
regime.  As  against  this,  in  spite  of  a  proposition  to  this  effect  made  by  the  British 
delegation,  the  Commission  decided  not  to  plac(!  under  the  international  regime,  at 
all  events  by  means  of  a  clause  of  a  general  nature,  "  lateral  "  canals  constructed  in 
order  to  connect  the  upper  part  of  an  international  watercourse  with  its  lower  part 
filso  naturally  navigable,  but  separated  from  the  upper  part  by  a  non-navigable  sec- 
tion of  a  river.  There  was  reason  to  fear  in  such  a  case  that  a  State  under  whose  sove- 
reignty or  authority  this  non-navigable  part  was  situated  would  not  proceed  to  carry 
out  works  of  which  not  only  would  the  exclusive  benefits  not  accrue  to  it,  but  which 
also  might  result  in  immediately  and  automatically  placing  the  entire  upper  part  of 
the  river  under  the  international  regime  in  virtue  of  the  definition. 

It  is  understood  that  a  railway  constructed  either  to  supplement  international 
parts  of  a  waterway  or  to  connect  two  navigable  parts  of  a  waterway,  one  of  which 
is  subject  to  the  international  regime,  is  not  to  be  considered,  simply  by  virtue  of  this 
Convention,  as  being  necessarily  subject  to  the  conditions  of  freedom  and  equality 
prescribed  therein. 

Lakes  which  form  part  of  international  waterways  are  placed  under  the  same 
regime  as  the  waterways.  The  wording  waterway  has  been  chosen  in  preference 
to  watercourse  primarily  in  order  to  include  these  lakes,  and  in  order  not  to  exclude 
cases  where  as  a  result  of  tidal  action,  or  for  any  other  reason,  a  waterway  does  not, 
strictly  speaking,  possess  a  course. 

By  naturally  accessible  jrom  the  sea  is  meant  every  part  of  a  waterway,  whe- 
ther works  have  been  carried  out  along  its  course  or  not,  which  has  been  or  is  in  its 
natural  state  accessible  from  the  sea  for  any  description  of  navigation  whatsoever. 
Waterways  only  suitable  for  rafting  or  logging  are  excluded  :  the  expression  jrom 
the  sea  was  chosen  in  preference  to  to  the  sea  in  order  to  exclude  those  cases  in  which 
navigation  can  only  be  carried  out  downstream. 

Paragraph  I  of  Article  1  defines  international  waterways  by  their  nature. 
Paragraph  II  makes  provision  for  adding  to  these  waterways  any  other  natural  or 
artificial  waterway  rendered  international  by  a  unilateral  act  or  by  convention. 

Already,  in  the  Treaties  of  Versailles  and  Saint-Germain,  as  well  as  in  the  parallel 
treaties,  examples  have  been  furnished  of  waterways  thus  internationalised  conven- 
tually,  such  as,  in  particular,  junction  canals  connecting  different  waterways.  It 
seemed  necessary  to  insert  in  the  Convention  a  reference  to  acts  or  agreements  of  this 
kind,  not  so  much  from  the  point  of  view  of  adding  to  their  juridical  force,  but  in  order 
to  regularise  the  position  on  these  waterways  of  Members  of  the  League  of  Nations 
which  have  not  signed  such  treaties  or  agreements  and  which,  as  a  result  of  interna- 
tionalisation,  would  not  only  receive  certain  benefits  from  riparian  States,  but  also 
contract  obligations,  such  as  that  of  submitting  their  disputes  concerning  navigation 
on  these  waters  to  the  jurisdiction  of  the  League  of  Nations.  Identical  cases  may 
arise  in  the  future. 

SECTION  II 
Freedom  of  Navigation. 

Article  2.  — ■  Just  as  the  Convention  on  Freedom  of  Transit  does  not  imply  any 
derogation  of  the  right  of  each  of  the  Contracting  Parties  to  administer  transit  routes 
and  to  regulate  tralfic,  subject  only  to  the  obligations  and  provision  for  appeals  con- 
tained in  the  Convention,  so  the  present  Convention,  subject  to  the  same  reserves,  does 
not  imply  any  interference  whatsoever  vith  the  rights  of  sovereignty  or  authority 
possessed  by  States,  unless  specifically  provided  for  in  a  S]>ecial  act  of  navigation. 

Freedom  of  navigation  in  virtue  of  this  Convention  is  assured  only  to  vessels 
flying  the  flag  of  one  of  the  Contracting  Parties.     The  Swiss  and  Dutch  delegations 
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made  a  formal  (Iciiiaiid  for  llic  iiiaintoTiancu  of  wfiat  tlicy  coiisiilcrrd  lo  Ijc  the  loiuiiioh 
right  of  all,  llial  is  lo  say,  freedom  for  owry  nation.  Tln'  Commission  considered  it 
dosirahln  Ihal  this  fi'ccdom  should  be  extended  to  every  nation,  but  only  as  a  result 
of  the  invilatjon  which  may  he  intended  to  them  lo  adhere  to  the  present  Convention 
and  In  benefit  by  its  advantages  simultaneously  with  assuming  its  obligations.  (See 
the  commentary  upon  the  (Convention  on  Freedom  of  Transit.) 

Stipulations  concerning  vessels  apply  likewise  to  the  crews  of  these  vessels. 

Article  3.  —  The  latter  part  of  Article  3,  concerning  the  recognition  of  the  mari- 
time flag  of  vessels  belonging  to  any  Contracting  Party  not  possessing  a  sea-coast, 
was  inserted  at  the  request  of  the  Swiss  lielegation,  and  reproduces  (within  the  scope 
of  tli(>  present  Convention),  one  of  the  clauses  of  the  Treaty  of  Saint-Germain,  the 
benefit  of  which  is  thus  extended  to  the  Powers  which  sign  the  present  Convention, 
but  which  were  not  signatories  of  that  treaty. 

In  order  to  settle  this  question  generally,  and  in  view  of  the  pressing  importance 
of  eliminating  the  abnormal  situation  created  by  the  application  of  Article  225  of  the 
Treaty  of  Saint-Germain,  by  the  terms  of  which  at  the  present  time.  States  which  are 
not  Members  of  the  League  of  Nations,  but  which  have  signed  the  Treaty,  receive 
benefits  which  have  not  yet  been  accorded  to  States  which  are  Members  of  the  League 
of  Nations,  but  have  not  signed  the  Peace  Treaties,  the  Commission  decided  further 
to  recommend  the  General  Confergnce  to  adopt  a  special  Convention  which  simply 
reproduces  the  text  of  the  above-mentioned  Article  225,  while  extending  its  benefits 
to  every  Power  which  consents  to  become  a  Contracting  Party  (1).  (See  Appendix 
to  this  chapter  and  Annex  III  a.) 

Ahtici.e  4.  —  Article  4  deals  with  the  question  of  trade  between  the  ports  of  the 
various  riparian  States  (grand  cabotage),  and  was  the  subject  of  lengthy  discussion, 
resulting  finally  in  a  compromise.  The  Belgian,  British,  Dutch,  Greek  and  Japanese 
delegations  considered  that  it  would  be  contrary  to  the  principle  of  the  freedom  of 
navigation  to  authorise  a  riparian  State  of  an  international  waterway  to  reserve  grand 
cabotage  to  itself.  On  the  other  hand,  the  Chinese,  Roumanian  and  Serb-Croat- 
Slovene  delegations  insisted  that  it  ought  to  be  permitted  to  be  reserved  by  unanimous 
agreement  between  the  riparian  States.  The  French  delegation  proposed  that  the 
reservation  be  allowed  on  waterways  international  only  in  virtue  of  the  definition, 
that  is  to  say,  of  limited  international  concern,  and  that  it  be  prohibited  on  waterways 
of  general  international  concern,  which  might  be  defined  as  international  waterways 
placed  under  the  jurisdiction  of  international  commissions  comprising  representatives 
of  States  other  than  riparian  States.  The  Commission  decided  to  allow  the  right 
of  reserving  grand  cabotage  only  in  very  exceptional  cases,  justified  by  a  combi- 
nation of  economic,  topographical  and  technical  considerations.  It  had  in  mind  in 
particular  the  very  special  case  of  the  River  Amur,  which  for  a  considerable  part  of 
its  course  constitutes  the  frontier  between  China  and  Russia,  and  upon  which  navi- 
gation between  Chinese  and  Russian  ports  has  up  to  now  been  reserved  to  the  flag  of 
these  two  riparian  States.  The  intention  is  to  allow  an  exception  of  this  sort  to  the 
principle  of  equality  of  flag  only  in  cases,  not  detrimental  to  the  general  interests  of 
international  navigation,  where  the  necessity  for  it  is  indicated  by  traditions  and 
conventions  of  long  standing,  the  upsetting  of  which  would  revolutionise  an  economic 
regime  based  on  very  special  technical  and  geographical  circumstances. 

In  case  of  dispute,  the  jurisdiction  of  the  League  of  Nations  will  be  in  a  position 
to  interpret  the  Convention.  It  is  to  be  observed,  further,  that  as  regards  waterways 
subject  to  the  jurisdiction  of  international  commissions  comprising  representatives  of 
Powers  other  than  the  riparian  States,  the  guarantee  of  unanimous  agreement  between 
the  States  represented  on  these  commissions  will  without  doubt  suffice  to  prevent  any 
abuse  of  this  stipulation,  the  presence  on  these  commissions  of  representatives  of  the 
non-riparian  States  giving  in  this  respect  an  additional  guarantee. 

in  this  article  as  in  Article  9,  concerning  works,  the  Commission  has  been  led  to 
recognise  such  waterways  as  of  more  general  international  concern,  although  it  has 


(1)  Sue  pp.  428  and  461. 
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not  soon  its  way  to  haso  any  distinrlion  of  iMiniijilo  on  this  fact.  The  Dutch  dele- 
gation, wliilsl  in  agreemonl  as  to  the  Irxl  of  the  (lonvontion,  (ioclarcd  itself  unable 
to  share  tlie  view  contained  in  tiio  two  previous  sentences. 

As  for  fresh  cases  which  might  arise  in  the  future,  they  will  ])e  intrrprelcd  l)y  tlie 
same  jurisdiction  in  conformity  with  precedents  already  recognised  as  valid. 

In  spite  of  the  opinion  of  the  Belgian  delegation,  the  Commission  decided  not  to 
proscribe  that,  before  any  use  was  made  of  the  derogations  envisaged  in  the  present 
article,  permission  must  be  obtained  from  the  Council  of  the  League  of  Nations  or 
from  the  Permanent  Communications  and  Transit  Committee.  The  motives  which 
IikI  to  this  decision  are  of  the  same  order  as  those  explained  in  the  commentary  on 
Article  10  of  the  Convention  on  Freedom  of  Transit. 

The  words  local  transport  will  be  explained  in  connection  with  Article  16. 

Article  5.  —  The  interpretation  of  the  expressions  reasonable,  unduly,  which 
are  frequently  to  be  met  with  in  the  present  Convention,  as  also  in  that  on 
Freedom  of  Transit,  has  been  explaineti  in  the  preface  preceding  the  commentary  on 
the  articles  of  that  Convention  (1). 


SECTION  III 
Dues  and  Charges. 

Article  6.  —  Article  6  merely  defines  the  nature  of  the  dues  and  charges  which 
may  be  levied,  without  specifying  the  method  of  their  collection  or  the  financial 
regime  of  waterways.  It  had  been  proposed  to  prescribe,  or  at  least  to  suggest  as  desi- 
rable, the  system  of  a  common  fund  between  riparian  States.  The  Commission  decided 
that  by  dealing  with  this  question  the  Convention  would  lose  its  general  character,  and 
that  a  stipulation  of  this  nature,  which  might  well  vary  for  the  difTerent  waterways, 
would  be  out  of  place  except  in  their  respective  acts  of  navigation. 

It  had  likewise  been  proposed,  in  particular  by  the  Swiss  delegation,  to  stipulate 
that  dues  and  charges  should  be  established  in  order  to  favour  long-distance  journeys, 
but  on  this  point  the  Commission  decided  not  to  lay  down  a  hard-and-fast  rule  for 
the  special  benefit  of  long-distance  voyages;  it  confined  itself  to  stipulating  that 
international  traffic  should  be  facibtated  as  much  as  possible. 

Charges  to  be  levied  are  to  be  exclusively  in  the  nature  of  payments  for  services. 
It  was  not  possible  to  stipulate  that  every  individual  payment  must  correspond 
strictly  to  a  specific  service  rendered,  but  the  sum  total  of  charges  levied  should  not 
do  more  than  cover  equitably  the  cost  of  maintaining  the  waterway  in  a  navigable 
condition,  etc.  Further,  it  is  to  be  understood  that  charges  should  be  fixed  and 
levied  in  such  a  way  that  one  particular  class  of  traffic  will  not  be  unduly  favoured  in 
comparison  with  another;  the  tariff  of  charges  must  not  become  an  instrument  of 
international  economic  warfare.     Such  is  the  meaning  of  the   expression   equitably. 

It  will  be  noted  that  the  Commission  did  not  see  their  way  to  lay  down  the  prin- 
ciple of  absolute  exemption  from  dues,  which  not  infrequently  is  found  in  acts  concer- 
ning international  waterways.  As  will  be  seen  below,  one  of  the  articles  in  the 
Convention,  Article  17,  is  intended  in  particular  to  countenance  such  an  exemption, 
where  prescribed  or  customary  upon  certain  waterways,  or  when  its  admission  at 
some  future  date  might  appear  desirable.  Like  the  Convention  on  Freedom  of  Transit, 
the  present  convention,  in  common  with  all  General  Conventions,  can  only  establish 
a  minimum  right. 

It  was  recognised  by  the  Commission  that  the  technical  conditions  under  which 
waterways  are  now  used  by  vessels  of  ever-increasing  draught  have  increased  the  diffi- 
culty of  applying  generally  the  principle  of  gratuitous  use,  which  in  the  past  has  often 
been  allowed,  but  the  maintenance  of  whieii  would  residt  in  preventing  certain  States 
from  embarking  upon  expensive  works  of  maintenance  and  improvement  of  a  water- 
way, the  cost  of  which  would  fall  exclusively  upon  their  own  exchequer. 


(1)  Sec   Verbatim  Records  and  Texts  relating  to  the  Convention  on  Freedom  of  Transit,  p.  286. 
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Costs  of  im|)i'(ivi'ini'iil  iiicludo  the  non-redi^iMiicd  ctipital  cost. 

Whilst  favouraLile  to  tlic  principlo  that  dues  and  cliarges  may  be  levied  when 
absolutely  necessary  for  l\u'  improvonient  of  a  waterway,  the  Swiss  delegation  never- 
theless d(>clared  its  inability  to  acknowledge  the  accuracy  of  the  commentary  on  Arti- 
cle 6,  by  the  terms  of  which  I  lie  cost  of  canalising  a  waterway  would  be  included  in  tlu! 
words  cost  oj  mainlenance  or  coals  of  improvement.  In  their  vir^v  the  question 
ought  not  to  be  settled  in  advance,  but,  unless  a  ])revious  agreement  had  becui 
reached  in  the  act  of  navigation  governing  the  w^aterway  in  question,  should  be  specially 
examined  in  every  case. 

Costs  of  pilotage,  buoying,  lighting,  etc.,  come  within  expenditure  incurred  in 
the  interests  of  navigation. 

It  goes  without  saying  that  this,  like  every  other  article  in  the  present  Convention, 
nmst  be  a|iplied  with  an  eye  to  the  provisions  of  Article  17  concerning  greater  facilitiis 
already  accorded  or  which  may  be  accorded  in  any  particular  case. 


SECTION  IV 
Transit,  Import,  Export,  Torts. 

Artk  i.K  7.  —  The  first  paragraph  of  this  article  refers  to  the  Convention  on 
Freedom  of  Transit  with  regard  to  the  transit  of  vessels,  passengers  and  goods  over 
international  waterways.  That  Convention  will,  witliin  these  limits,  be  applied  on 
the  territories  situated  under  the  sovereignty  or  authority  of  any  one  of  the  Parties 
Contracting  to  the  present  Convention  whether  these  have  or  have  not  adhered  to 
the  Convention  on  Freedom  of  Transit. 

It  was  not  thought  necessary  to  enumerate  all  the  provisions  of  the  Convention  on 
Freedom  of  Transit,  including  those  which  provide  for  the  measures  necessary  to 
ensure  that  traffic  is  bona  fide  in  transit,  and  also  those  concerning  national  security, 
whicli  automatically  apply  to  transit  over  international  waterways  in  virtue  of  this 
article.  Requisitioning  is  only  admissible  in  the  conditions  described  in  Article  7  of 
the  Convention  on  Freedom  of  Transit,  namely,  when  necessitated  by  dangers  from 
without  or  by  some  national  emergency. 

It  is  obvious  that  the  reference  to  the  Convention  on  Freedom  of  Transit,  which 
provides  for  transit  liy  the  most  appropriate  routes,  does  not  in  any  way  prejudice 
the  free  practice  of  navigation,  in  conformity  with  Article  2,  over  all  parts  of  water- 
ways which  are  international  in  virtue  of  Article  1. 

The  observations  on  the  subject  of  the  transit  in  general  of  arms  and  m\initions, 
as  governed  by  the  Convention  on  Freedom  of  Transit  apply  equally  to  the  transit 
of  arms  and  munitions  over  navigable  waterways. 

The  exception  provided  for  at  the  end  of  the  second  paragraph  of  Article  7  had 
reference  more  rspecially  to  the  present  system  of  customs  formalities  on  the  Meuse 
and  on  the  Rhine,  at  Eysden  and  at  Lobith. 

A  reservation  on  the  subject  of  the  last  paragraph  was  made  by  the  Chinese, 
Czecho-Slovak,  Italian  and  Serb-Croat-Slovcne  delegations,  which  held  that  expenses 
of  supervision,  custody,  etc.,  imposed  on  riparian  Powers  by  transit  over  waterways 
should  justify  the  levying  of  dues  such  as  those  provided  for  in  Article  3  of  the  Conven- 
tion on  Freedom  of  Transit,  by  analogy  with  the  obligations  and  usages  referred  to 
below  in  the  concluding  sentence  of  this  paragraph.  The  decision  of  the  Commission 
was  that  these  dues,  which  had  only  been  allowed  in  the  Convention  on  Freedom  of 
Transit  after  considerable  discussion  and  as  a  comiiromise,  did  not  correspond  with 
services  rendered  to  passengers,  vessels  or  goods  in  transit,  and  should  not  be  autho- 
rised except  where  strictly  necessary;  in  particular,  int(>rnalional  waterways  should 
be  exempt  from  them.  Rut  nevertheless  this  paragraph  is  not  to  be  interpreted  as 
abolishing  or  modifying  oldigations  or  usages  existing  on  certain  waterways,  whereby 
vessels  in  transit  provide  food  and  accommodation  for  customs  officials  while  on 
board. 

Lastly,  it  is  understood  that  Article  7  applies  both  to  transit  through  ports  situated 
on  international  waterways,  and  also  to  navigation  on  these  waterways  themselves. 
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AitTii:i  K  8.  —  As  far  as  the  use  of  tho  ports  situated  on  an  international  waterway 
is  concerned,  llie  subjects,  property  and  flags  of  all  the  High  C-ontracting  Parties 
shall  enjoy  equal  treatment  with  the  subjects,  jiroperty  and  flags  of  the  riparian  State. 
The  "use"  of  the  port  must  be  interpreted  to  mean  its  commercial  use, and  the  right 
of  making  use  of  the  port, — its  equipment,  in  short,  of  everything  contributing  to 
its  use  as  a  port.  This  right  does  not,  however,  imply  in  any  way  either  the  right  to 
practise  a  profession  in  the  port,  to  erect  buildings  or  to  participate  in  the  operation 
and  administration  of  the  port. 

Unlike  the  regime  of  free  zones  in  ports  referred  to  in  the  Resolution  on  the  Inter- 
national Regime  of  Ports,  the  regime  of  ports  situated  on  an  international  waterway 
does  not  in  any  way  oblige  the  States  under  whose  sovereignty  or  authority  a  port  is 
situated  to  provide  therein  a  minimum  of  facilities,  but  only  to  treat  the  subjects, 
property  and  flags  of  the  other  Contracting  Parties  in  the  same  way,  as  concerns  the 
use  of  the  port,  as  their  own  nationals,  property  and  flags. 

Article  8  does  not  in  any  way  prevent  them  from  closing  their  ports  completely, 
provided  they  are  at  the  same  time  closed  against  their  own  nationals,  property  and 
flags. 

Tho  origin,  starting-point  and  destination  of  property  referred  to  at  the  end  of  the 
first  paragraph  only  come  into  the  question,  in  accordance  with  the  principles  explained 
in  the  Convention  on  Freedom  of  Transit,  when  such  property  has  been  unloaded  from 
a  vessel,  and  before  it  has  been  loaded  into  a  vessel.  As  long  as  the  goods  are  on  board 
ship,  they  are  covered  by  the  flag. 

A  definition  of  the  words  origin,  starting-point  and  destination  has  already  been 
given  (1). 

As  a  result  of  Article  7,  which  applies  the  Convention  on  Freedom  of  Transit  to 
international  waterways,  it  follows  that  Article  8,  dealing  vsith  ports,  does  not  prevent 
the  application  of  Article  6  of  the  said  Convention  of  Freedom  of  Transit. 

As  regards  the  fourth  paragraph,  note  the  remarks  on  the  corresponding  provision 
in  the  Resolution  on  Ports  (2). 

It  is  to  be  observed  that  the  expression  facilities  granted  is  used  in  this  article 
in  a  technical  sense,  in  contradistinction  to  the  idea  of  legal  rights  to  such  facilities, 
and  that  the  word  facilities  has  not  the  widdr  meaning  which  it  conveys  in  Ar- 
ticle  17. 

SECTION  V 
Works. 

Article  9.  —  During  the  discussion  on  Article  9,  dealing  with  works,  a  number 
of  different  points  of  view  were  urged.  As  noted  in  the  general  preface  to  the  commen- 
tary on  these  articles,  the  technical  progress  which  has  taken  place  since  the  adoption 
of  the  existing  international  acts  concerning  river  navigation  has  given  to  the  question 
of  works  carried  out  on  waterways,  both  for  navigation  and  for  other  purposes,  an 
importance  it  did  not  possess  before,  not  only  because  of  the  tcndencj'  for  heavier 
charges  to  be  imposed  on  riparian  States  on  this  account,  but  because  of  the  clasliing 
for  the  first  time  between  divergent  interests  of  equal  merit. 

All  the  delegations  were  at  one  in  recognising  in  the  traditional  obligation  to 
maintain  waterways  in  a  good  state  of  repair,  one  of  the  essentials  for  the  practice 
of  free  navigation. 

The  French  delegation  considered,  however,  that,  except  where  a  waterway  is 
more  generally  international,  as,  for  instance,  when  placed  under  the  jurisdiction  of  a 
commission  not  consisting  exclusively  of  representatives  of  riparian  States,  it  should 
be  open  to  the  riparian  States  only  of  an  international  waterway  to  claim  the  mutual 
fulfilment  of  an  obligation  which  has  now  become  extremely  onerous,  involving,  as  it 
frequently  does,  the  maintenance  of  engineering  works  and  structures.     As  against 


(1)  See   Verbatim  Records  and  Texts  relating  to  the  Convention  on  Freedom  of  Transit,  p.  288. 

(2)  See  Verbatim  Records  and  Texts  of  the  Recommendations  relative  to  Ports  placed  under  an  Inter- 
national Regime,  p.  238. 
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tliis,  and  in  order  to  iMisiire  a  pvacticahlo  arrangomenl  lor  the  cxocviUon  of  necessary 
works,  despite  all  possible  ohslrnclions,  when  tJio  demand  for  snch  works  is  justified, 
the  French  delegation  thought  it  necessary  to  |)rovide  for  the  possibility  of  causing 
works  demanded  by  oik-  State  to  be  carried  out  on  the  territory  of  another  State, 
should  the  lathM-  declare  thai  il  is  unable  itst>lf  to  proce(;d  with  tlieni. 

The  Dutch  delegation  feared  that  such  an  infringement  of  the  right  of  a  Slate  to 
carry  out  its  own  works  might  give  rise  to  conflicts. 

Finally,  the  Commission  decided  upon  a  v>ia  media,  by  recognising  the  right  of  all 
the  High  Contracting  Parties  to  demand  that  the  riparian  States  should  carry  out 
the  works  necessary  for  the  maintenance  of  the  river  in  a  navigable  condition,  whilst, 
however,  stipulating,  in  the  last  paragraph  of  the  article,  that  such  right  shall  not 
be  invoked  against  a  ripaiian  Slate,  if  Die  latter  is  able  to  prove  that  it  is  acting  or  has 
acted  with  the  unanimous  consent  of  all  th(;  States  riparians  of  the  international 
waterway,  or  represented  on  the  international  commission  for  that  waterway. 

It  was,  however,  conceded  that  in  view  of  the  capital  importance  of  the  maintenance 
of  navigability,  and  the  serious  damage  which  migiit  result  merely  from  the  negligence 
of  a  riparian  State,  every  riparian  State  should  be  bound  to  allow  the  necessary  works 
for  such  maintenance  to  be  carried  out  on  its  territory,  subject  to  the  apportionment 
of  the  cost  between  the  States  concerned,  in  proportion  to  their  respective  interest  in 
the  said  works. 

It  is  understood  that,  in  case  of  dispute,  the  Permanent  Court  of  International 
Justice  alone  shall  have  the  power  to  decide.  If  such  a  measure  is  prescribed,  it  is 
on  no  account  to  be  viewed  in  the  light  of  a  penalty,  but  simply  as  the  technical  means 
employed  as  between  Nations  for  carrying  out  the  Convention. 

The  majority  of  previous  conventions  content  themselves  with  prescribing  the 
maintenance  of  the  river  in  a  navigable  condition.  At  the  instance  of  the  Belgian 
delegation,  the  Commission  arrived  at  the  conclusion  that,  in  view  of  the  present  rapid 
rate  of  technical  progress,  such  a  stipulation  alone  would  not  be  sufficient  to  maintain 
a)i  international  waterway  in  a  really  adequate  condition,  from  a  technical  point  of  view, 
to  meet  the  requirements  of  traffic  at  any  given  moment.  Accordingly,  every  riparian 
State  is  bound  not  only  to  maintain  the  international  waterway  in  the  same  navigable 
condition  as  existed  at  the  time  vhen  the  General  Convention  is  signed,  but  also  to 
execute  or  allow  to  be  executed  such  future  works  as  may  be  necessary  for  the  impro- 
vement of  the  waterway.  But  for  this  additional  ])roviso,  freedom  of  navigation 
on  international  waterways  would  soon  exist  in  name  only,  because  it  could  no  longer 
be  exercised  in  conditions  compatible  with  normal  requirements.  As,  however,  it 
may  happen  that  works  of  improvement  may  constitute  a  very  heavy  financial  burden, 
the  Commission  were  of  opinion  that  the  Permanent  Court  of  International  Justice 
should  not  be  empowered,  in  case  of  dispute,  to  impose  this  expense  on  a  State,  and  it 
was  decided  that  the  States  requiring  the  execution  of  the  works  of  improvement  must 
offer  to  defray  the  cost.  Upon  this  question  of  the  works  of  improvement  the  Dutch 
delegation  reserved  its  opinion. 

Lastly,  it  was  for  the  Commission  to  consider  the  possible  case  of  opposition  ari- 
sing, apart  from  any  considei'ation  as  to  cost,  between,  on  the  one  hand,  interests  oilier 
than  those  of  navigation,  such  as,  in  particular,  the  maintenance  of  the  normal  hydrau- 
lic regime,  irrigation  requirements,  utilisation  of  water  pov\er,  considerations  of  national 
defence,  etc.,  and,  on  the  other  hand,  the  carrying  out  of  works  for  the  improvement 
of  the  waterway.  Most  of  the  delegations  were  of  opinion  that,  in  the  present  state  of 
t"chnical  development,  it  was  not  possible  invariably  to  concede  absolute  priority  to 
the  interests  of  navigation,  even  on  international  waterways. 

The  Swiss  delegation,  however,  saw  the  matter  in  a  different  light.  It  considered 
that,  while  on  waterways  where  rights  in  favour  of  navigation  had  already  been 
ac(iiiired  other  interests  should  also  receive  consideration,  this  should  not  be  at  tiie 
expense  of  the  navigation  rights,  which  alone  possess  a  valid  title  in  virtue  of  the  law  of 
nations. 

The  Swiss  delegation  also  contested  the  accuracy  of  the  view  thai  the  present 
terluiical  position  justified  the  closing  to  navigation  of  waterways  hitherto  accessible 
from  the  sea.  The  delegation  recalled  the  fact  that,  as  a  general  rule,  the  utilisation 
of  hydraulic  power  and  the  construction  of  an  irrigation  system  are  intended  to  provide 
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means  of  increasing  industrial,  agricult  nral  and  other  forms  of  production  and  to  assist 
in  extending  civilisation  to  hitherto  thinly  populated  districts,  etc.  But  the  very 
accomplislimont  of  such  an  ol)joct  will  bring  to  light  the  necessity  for  providing  these 
regions  with  fresh  means  of  transport,  and  it  would  then  become  a  s\ibject  of  regret 
that  facilities  for  navigation  had  not  been  preserved  on  a  watercourse  which  this 
Convention  had  allowed  to  be  closed,  whereby  the  Convention  would  incur  the 
reproaches  of  the  generations  to  come  for  having  overloolcod  the  importance  of  the 
guarantees  which  are  indispensable  to  the  exercise  of  international  navigation. 

The  Commission  finally  decided  that,  although  interests  other  than  those  of  navi- 
gation should  certainly  be  reconciled  as  far  as  possible  with  those  of  navigation  itself, 
yet,  failing  this,  the  whole  body  of  the  riparian  States,  with  those  which  may  be  repre- 
sented on  the  International  Commission  for  a  waterway,  should  be  empowered,  if 
unanimous  on  the  subject,  to  make  the  best  use  of  a  waterway  from  an  economic 
standpoint,  to  cease  maintaining  it  in  a  navigable  condition,  or  even  close  it  completely 
to  navigation.  With  regard  to  works  for  the  improvement  of  a  waterway,  a  State 
which  makes  out  a  good  case,  that  is  to  say,  one  in  which  reasons  based  solely  on 
international  competition  do  not  figure,  should  be  allowed,  under  the  same  conditions, 
to  subordinate  the  interests  of  navigation  to  its  other  legitimate  interests. 

All  the  provisions  of  Article  9  concern  exclusively  the  riparian  States  of  the  portion 
of  a  waterway  international  in  virtue  of  Article  1.  No  doubt,  works  executed  by 
riparian  States  of  the  upper  part  of  the  stream  which  is  not  navigable  from  the  sea  and 
consequently  not  international,  might  have  extremely  deleterious  effects  upon  navi- 
gation on  the  international  portion.  The  Portuguese  delegation  had  proposed  that 
in  the  same  article  these  States  should  be  prohibited  from  carrying  out  such  works, 
but  the  Commission,  whilst  favourable  to  the  principle  underlying  the  suggestion, 
considered  that  it  lay  outside  the  scope  of  the  Convention  on  the  International  Regime 
of  Waterways  to  regulate  the  use  to  which  the  non-navigable  part  of  a  waterway  was 
put,  and  that  a  more  exhaustive  study  of  the  question,  although  of  undoubted  interest, 
must  be  deferred  to  a  later  date. 


SECTION  VI 
Administration. 

Article  10.  —  In  view  of  the  general  character  of  the  Convention,  the  Commis- 
sion did  not  feel  that  they  should  enjoin  an  agreement  between  the  riparian  States 
of  an  international  waterway  with  the  object  of  a  joint  administration.  Neither  did 
it  seem  possible  to  go  further  than  to  record  the  wish  that  there  should  b'^  drawn  up 
regulations  for  navigation  which  should  be  as  nearly  uniform  as  possible.  In  fact,  as 
the  Convention  is  subject  to  the  jurisdiction  of  the  League  of  Nations,  any  dispute 
arising  out  of  an  agreement  or  regulation  of  this  nature  would  have  had  to  go  before 
the  Permanent  Communications  and  Transit  Committee  and  the  Permanent  Co'.irt  of 
International  Justice,  which  would  tlius,  to  all  intents  and  purposes,  have  been  led 
to  legislate  for  the  administration  of  the  majority  of  international  waterways. 

In  connection  with  the  preamble,  it  was  exjdained  that  on  international  waterways 
navigation  regulations  might  only  prohibit  the  free  exercise  of  towage  wiien  tliis  was 
rendered  necessary  by  technical  conditions,  and  would  in  consequence  facilitate  the 
freedom  of  navigation.  The  Polish  delegation  had  proposed  to  exclude  towage  from 
freedom  ot  navigation. 

Article  11.  —  The  provision  under  which  all  the  various  International  Commis- 
sions comprising  representatives  of  States  other  than  the  States  riparians  of  the  inter- 
national waterway  shall  come  under  the  category  of  the  organisations  provided  for 
in  Article  24  of  the  Covenant  of  the  League  of  Nations,  is  not  to  be  taken  as  giving  a 
legal  interpretation  of  the  said  Article  24.  In  particular,  it  is  not  implied  that  these 
international  commissions  do  not  already  fall  within  the  scope  of  this  article,  nor, 
on  the  other  hand,  is  the  opposite  interpretation  to  be  inferred. 

In  the  belief  that  the  River  Commissions  would,  wuthin  their  own  sphere,  practise 
international  co-operation  in  accordance  with  the  spirit  of  the  League  of  Nations, 
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the  Commission  havi'  meant  to  |)lar(^  on  rocorrl  their  v(>ry  strong  view  that,  in  con- 
formity with  this  spirit  (snhjoct  to  (•crtain  reservations  which  are  explained  in  the 
article  itself),  these  hodies  should  lie  inspired  in  their  work  solely  hy  the  interest  of 
navigation. 

T\)t\  international  Commissions  can  evidently  exercise  their  powers  only  over  those 
parts  of  a  waterway  which  arc  placed  under  their  jurisdiction. 


SECTION  VII 
Miscellaneous  Provisions. 

Articles  12,  13,  l''i,  15.  —  Vide  llio  conunentary  on  the  corresponding  articles  of 
the  Convention  on  Freedom  of  Transit.  With  regard  to  Article  12,  the  Swiss  dele- 
gation had  proposed,  for  the  Convention  on  the  International  Regime  of  Waterways, 
an  article  similar  to  that  which  it  had  put  forward  for  the  (Convention  on  Freedom  of 
Transit  (1).  According  to  this  article,  it  was  forbidden,  in  time  of  war,  to  deprive  any 
State  not  having  access  to  the  sea  of  freedom  of  navigation  on  the  international  water- 
ways flowing  through  the  zone  of  hostilities,  unless  another  waterway  was  thrown 
0|)en  to  it  to  serve  as  its  access  to  tlie  sea,  failing  which  the  latter  Slate  would  be  relieved 
of  all  its  obligations  as  a  Member  of  the  League  of  Nations. 

For  the  reasons  already  explained  in  connection  with  the  Convention  on  Freedom 
of  Transit,  the  Commission  decided  not  to  depart  from  the  general  form  of  Article  12. 

In  accordance  with  most  of  the  historical  precedents,  Article  14  excludes  certain 
vessels  from  the  scope  of  the  Convention. 

AnncLK  16.  —  After  extremely  lengthy  discussions,  which  merely  demonstrated 
the  impossibility  of  arriving  at  any  agreement,  the  Commission  confined  itself  to 
excluding  local  transport  from  the  application  of  the  Convention. 

The  Belgian,  British,  Dutch,  Greek,  Japanese  and  Swiss  delegations,  which  consi- 
dered that  a  stipulation  of  this  nature  would  not  guarantee  freedom  of  navigation, 
proposed  to  admit  in  jirinciple  absolute  Freedom  of  Navigation,  without  the  right  of 
reserving  local  transport  in  favour  of  the  flag  of  the  riparian  States,  nnless  special  pro- 
visions to  this  effect  had  been  included  in  the  act  of  navigation  of  any  particular 
waterway.  The  Greek  delegation  went  further,  and  declared  that  the  inclusion  of 
this  article  threatened  to  constitute  a  monopoly  of  the  interior  trade  of  international 
rivers  for  the  exclusive  benefit  of  the  riparian  States.  It  was  of  opinion,  moreover, 
that  such  a  course  was  in  opposition  not  only  to  previous  treaties  on  the  subject,  but 
also  to  Article  332  of  the  Treaty  of  Versailles,  and  corresponding  articles  of  the  other 
tr(>aties,  since  none  of  these  contained  any  restrictions  on  free  navigation  on  inter- 
national rivers,  thus  giving  evidence  of  a  liberal  policy  of  a  very  high  order.  The 
Dutch  delegation  attached  special  importance  to  the  fact  that  the  principle  of  the 
assimilation  of  non-riparians  \vith  regard  to  local  transport  had  been  strongly  advo- 
cated by  France,  Great  Britain  and  Sardinia  at  the  Congress  of  Paris  in  1850,  and  was 
recognised  by  the  Congo  Act  of  1885  as  forming  part  of  international  common  law. 

As  against  this,  the  Chinese,  Czecho-Slovak,  Polish  and  Serb-Croat-Slovene  dele- 
gations, and  the  Roumanian  delegation  in  particular,  insisted  that  the  diametrically 
opposite  principle  should  be  embodied  in  the  Convention.  The  Roumanian  delegation 
declared  that  the  carrying  out  of  local  transport  within  the  territory  of  a  Slate,  under 
a  foreign  flag,  was  calculated  to  bring  in  its  train  not  only  tin;  ruin  of  local  enterprise 
in  navigation,  but  also,  as  a  result  of  competition  with  the  railways,  serious  harm 
to  the  economic  life  of  the  sovereign  State.  The  Polish  delegation  added  that,  parti- 
cularly as  regards  States  which  had  to  carry  out  important  works  in  order  to  use  their 
waterways,  navigation  would  soon  have  to  become  a  State  monopoly,  in  order  that 
the  Stale  might  recover  the  expenses  it  would  have  to  bear,  while  at  the  same  time 
developing  the  service;  and  that  the  regime  of  navigation  would  thus  approximate 
more  and  more  closely  to  that  of  railways;  in  these  conditions,  if  national  jirivate 


(1)  Sec  Verbatim  RcconU  and  Tciis  relating  to  the  Contention  on  Freedom  of  Transit,  p.  202  et  seq. 
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ii;ivi;^arhMi  ciiniiKmics  lor  iiilrinal  navigation  were  no  longi'r  authorised,  a  sovereign 
State  would  si  ill  less  permit  foreign  undertakings  to  exercise,  even  on  international 
waterways,  an  industry  profiibited  to  its  own  nationals.  Not  only  did  the  Polish 
delegation  oppose  the  granting  of  freedom  for  local  transport  to  any  flag  other  than 
that  of  the  sovereign  State,  but  it  also  reserved  its  opinion  with  regard  to  all  freedom 
of  navigation  other  than  freedom  of  transit  on  navigable  waterways. 

The  Commission  discussed  two  texts  in  succession  with  the  object  of  arriving  at 
a  compromise.     The  lirst  admitted  the  principle  of  freedom  to  carry  out  local  trans- 
port, subject  to  exceptions  contained  in  acts  of  navigation;  the  second  adopted  the 
contrary  principle  and  reserved  this  right,  subject  likewise  to  exceptions.     It  was  not 
found  possible  to  adopt  eith(^r  of  these  texts.     The  same  fate  befell  the  following  text 
put  forward  by  the  Belgian  delegation  and  supported  by  the  Japanese  delegation  : — 
"  Subject  to  the  provisions  contained  in  Article  17,  the  present  Convention 
does   not  apply  to  the  local  transport  of  passengers  and    goods  between   ports 
situated  under  the  sovereignty  or  authority  of  one  and  the  same  State.     Never- 
theless, unless  such  transport  be  reserved  by  that  State  to  its  own  flag,  no  distinc- 
tion may  be  made  in  this  respect  between  the  flags  of  the  other  High  Contracting 
Parties,  except  when  justified  by  special  economic,  topographical  and  technical 
conditions.  " 

The  French  delegation  proposed  to  allow  the  right  of  reserving  local  transport 
as  far  as  all  international  waterways,  other  than  those  of  more  general  international 
interest  (that  is  to  say,  those  placed  under  the  jurisdiction  of  international  commis- 
sions composed  of  representatives  of  States  other  than  riparian  States)  were  concerned, 
but  this  proposition  likewise  failed  to  meet  with  agreement. 

Minor  discussions  took  place  as  to  whether,  if  the  right  to  reserve  local  transport 
were  allowed,  riparian  States  were  at  liberty  to  use  this  right  to  discriminate  in  favour, 
not  of  their  own  flag,  but  of  that  of  another  State,  either  a  co-riparian  of  the  same 
international  waterway  or  even  a  non-riparian,  but  these  discussions  did  not  result  in 
any  definite  conclusions. 

In  the  circumstances,  the  Commission  decided  to  exclude  from  the  scope  of  the 
Convention  the  question  of  the  right  of  carrying  out  local  transport  of  passengers  and 
goods  between  ports  situated  luider  the  sovereignty  or  authority  of  one  and  the  same 
State,  deeming  it  best  that  the  decision  as  to  such  transport  should  be  left  entirely 
to  the  special  agreements,  acts  of  navigation  or  custom  governing  each  waterway. 
The  Cz"cho-Slovak,  Polish,  Roumanian  and  Serb-Croat-Slovene  delegations,  however, 
declared  their  inability  to  associate  themselves  with  either  the  maintenance  or 
restoration  of  "  pre-war  custom.  " 

The  words  local  transport  in  this  article  should  be  interpreted  as  follows  :  the 
words  local  transport  signify  transport  other  than  imports,  exports  or  traffic  in 
transit,  with  or  without  transhipment  from  one  vessel  to  another,  with  or  without 
unloading  on  to  a  quay,  with  or  without  warehousing  en  route.  In  the  latter  case, 
continuity  of  transport  is  not  considered  to  have  been  interrupted,  whilst,  on  the 
other  liand,  any  intermediate  railway  transport  would  constitute  such  an  interrup- 
tion.    For  purposes  of  clearness,  the  following  three  illustrations  may  be  given  : — 

1.  "  Free  "  goods  are  transhipped  in  a  port,  then  declared  in  consumption 
and,  finally,  are  reforwarded  to  another  port  belonging  to  the  same  State;  this 
last  stage  constitutes  local  transport. 

2.  Goods  liable  to  customs  duty  have  been  "'  cleared  "'  (dedouanees)  in  a  port 
but  not  transhipped.  Their  subsequent  transport  to  another  port  of  the  same 
State  does  not  constitute  local  transport. 

3.  Goods  liable  to  customs  duty  have  been  "  cleared  "  and  transhipped,  but 
are  covered  by  a  through  bill  of  lading;  their  subsequent  transport  to  the  port 
of  destination  does  not  constitute  local  transport. 

Akticles  17  et  seq.  —  Vide  the  commentary  on  the  corresponding  articles  of  the 
Convention  on  Freedom  of  Transit  (1). 


(1)  See  Verbatim  Records  and  Texts  relating  to  the  Convention  on  Freedom  of  Transit,  p.  293. 
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The  motives  in  support  of  tlio  rocommendation  of  tlio  Draft  Convunlion  on  Iho 
Right  to  a  Flag  of  States  without  access  to  the  sea  are  to  be  found  on  p.  69  in  connec- 
tion with  Article  3  of  the  Draft  ('onviMilion  on  Waterways  (1). 


(1)  See  p.  420. 


SECTION   V 

DRAFT  CONVENTION  ON  THE  REGIME 
OF  NAVIGABLE  WATERWAYS  OF  INTERNATIONAL  CONCERN 

{Test  prepared  by  the  Committee  on  Nfn'isable  Watrnvaijs 
and  referred  to  the  Draftina  Committee.) 


Preamble 


The  High  Contracting  Parties,  being  desirous  ot  applying  to  the  waterways  situa- 
ted under  their  sovereignty  or  authority  the  principle  of  freedom  of  communications 
in  conformity  with  Article  23  e)  of  the  Covenant  of  the  League  of  Nations,  do  hereby 
enact  the  provisions  of  the  present  Convention  concerning  the  regime  of  certain  of 
these  waterways  defined  below  in  Article  1  as  being  of  international  concern. 


Article  1 
Definition. 

In  applying  the  present  Convention,  the  following  are  declared  to  be  navigable 
waterways  of  international  concern  : 

I.  —  All  parts  which  are  naturally  navigable,  both  to  and  from  the  sea,  of  a  water- 
way which,  in  its  course,  naturally  navigable  both  to  and  from  the  sea,  divides  or 
crosses  different  States,  and  also  all  parts  of  any  other  waterway  naturally  navigable 
both  to  and  from  the  sea,  which  connects  with  the  sea  a  waterway  naturally  navigable 
which  divides  or  crosses  different  States. 

It  is  understood  that  : 

(rt)  The  fact  of  transhipment  from  one  vessel  to  another  is  not  excluded  by  the 
words  navigable  both  to  and  from  the  sea; 

(b)  Any  natural  waterway,  or  pa^t  of  a  natural  waterway,  is  said  to  be  naturally 
navigable  if  it  is  at  present  used  for  ordinary  commercial  na^'^gation,  or  is  capable, 
by  reason  of  its  natural  conditions,  of  l>eing  so  used; 

(c)  By  ordinary  conunerciai  na^i^atioti.  is  to  be  understood  navigation  which,  in 
vie>v  of  the  economic  conditions  of  the  riparian  countries,  is  commercially  and  nor- 
mally practicable: 

(d)  Tributaries  are  to  be  considered  as  separate  waterways; 

{e)  Lateral  canals,  constructed  in  order  to  remedy  the  defects  of  a  waterway  inclu- 
ded in  the  above  definition,  are  assimilated  thereto; 

(/)  All  the  riparians  of  a  navigable  waterway  of  inlernational  concern  and  of  its 
tributaries  of  international  concern  shall  be  consideri-d  as  riparians. 

II.  —  Waterways,  or  j)arts  of  waterways,  whether  natural  or  artilicial,  expressly 
declared  as  being  ])laced  under  the  regime  of  this  Ccmvention,  either  in  unilateral  acts 
of  tlie  States  under  whose  sovereignty  or  authority  these  waterways  or  parts  of 
waterways  are  situated,  or  in  agreements  with  the  consent,  in  particular,  of  the  said 
States. 
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Article  1  a) 

Amongst  navif;ablo  watiTwnys  of  international  conrorn,  the  followinix  shall  form 
a  special  category,  with  a  view  lo  the  application  of  Articles  4,  'J,  10  and  11  of  the 
present  Convention  : — 

(a)  Navigable  waterways  for  which  there  are  International  Commissions  upon 
which  non-riparian  States  are  represented; 

(())  Navigahl(>  waterways  wiiieh  may  subsequently  i)e  placed  in  I iiis  category,  in 
virtue  either  of  unilateral  (h-elarations  on  the  part  of  States  undei'  whosi^  sovereignty 
or  authority  they  are  placed,  or  of  agr(H'ments  made  with  the  consent  in  particular, 
of  such  States. 

AllTICLE    2 

Free  Exercise  of  Navigation. 

Subject'  to  the  provisions  contained  in  Articles  4  and  14,  each  of  the  High  Con- 
tracting Parties  shall  accord  the  free  practice  of  navigation  to  the  vessels  flying  the 
flag  of  any  one  of  the  other  High  Contracting  Parties  on  those  parts  of  waterways 
specified  above  which  may  be  situated  under  its  sovereignty  or  authority. 

Article  3 
E(juality  of  Treatment. 

In  the  practice  of  such  navigation,  and  subject  to  the  provisions  referred  to  in 
Article  2,  the  subjects,  property  and  flags  of  all  the  Contracting  Parties  shall  be  treated 
in  every  respect  on  the  basis  of  absolute  equality,  no  distinction  being  made  between 
the  subjects,  property, — either  by  reason  of  the  point  of  departure  or  destination,  or 
of  the  direction  of  the  traffic — and  flags  of  the  different  riparian  States,  including  the 
riparian  State  under  whose  sovereignty  or  authority  the  part  of  the  waterway  in 
question  may  be  situated,  or  between  the  subjects,  property  and  flags  of  riparian  and 
non-ri|)arian  States,  it  being  understood,  in  consequence,  that  no  exclusive  rights  of 
navigation  shall  be  granted  on  such  navigable  waterways  to  companies  or  to  private 
individuals,  and  that  in  so  far  as  concerns  the  application  of  the  present  article,  the 
High  Contracting  Parties  recognise  the  maritime  flag  of  vessels  belonging  to  any 
High  Contracting  Party  not  possessing  a  sea-coast  when  they  are  registered  in  the  one 
place  situated  in  its  territory  selected  as  the  port  of  registration  for  s\ich  vessels. 

Article  4 
Restrictions. 

As  an  exception  to  the  two  preceding  Articles,  and  in  the  absence  of  any  convention 
or  obligation  to  the  contrary  : — 

(1)  A  riparian  State  situated  on  a  natural  system  of  navigable  waterways  of  inter- 
national concern  is  entitled  to  reserve  for  its  own  flag  the  transport  of  passengers  and 
goods  loaded  at  one  port  placed  under  its  sovereignty  or  authority  and  unloaded  at 
another  port  placed  under  its  sovereignty  or  authority.  A  State  which  does  not 
make  use  of  these  powers  may  refuse  the  benefit  of  equality  of  treatment  as  regards 
such  transport  to  any  co-riparian  State  which  does  make  use  of  it. 

On  the  navigable  waterways  referred  to  in  Article  1  a),  and  except  when  complete 
freedom  has  already  been  proclaimed  in  a  previous  navigation  act  or  may  subse- 
quently be  proclaimed  imanimously  by  the  States  represented  on  the  international 
Commission,  the  Navigation  Act  shall  only  leave  the  riparian  States  the  right  to 
reserve  the  local  transport  of  passengers  and  goods  which  are  either  national  or  na- 
tionalised. 

(2)  When  a  natural  system  of  navigable  waterways  of  international  concern,  which 
does  not  include  waterways  of  tlu^  kind  referred  to  in  Article  1  a),  only  separates  or 
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passes  through  two  States,  and  provichd  that  these  two  States  aro  in  agreement, 
they  arc  entitled  to  reserve  for  their  own  flags  the  transport  of  passengers  and  goods 
between  two  ports  situated  on  tlie  said  system,  unless  this  transport  takes  place 
between  two  ports  not  situated  under  the  sovereignty  or  authority  of  one  and  the 
same  State,  in  tiie  course  of  a  voyage  wliich  is  effected  without  transhipment  and 
which  includes  a  sea  passage  or  passage  over  a  navigable  waterway  of  international 
concern  not  belonging  to  tlie  aJMive-inenliontd  system. 

Artici.k  5 
Arhn in islrativc  Measures. 

On  the  waterways  or  parts  of  waterways  provided  for  in  Article  1  and  situated 
under  its  sovereignty  or  authority,  each  of  the  High  Contracting  Parties  reserves 
to  itself  the  right  which  it  at  present  enjoys  of  issuing  regulations  and  of  taking  the 
necessary  measures  for  the  general  policing  of  the  country,  by  the  application  of  laws 
and  regulations  with  regard  to  customs,  public  health,  precautions  against  diseases  of 
animals  and  plants,  emigration,  immigration,  and  the  import  and  export  of  prohibited 
goods,  it  being  understood  that  these  stipulations  and  measures,  which  shall  be  rea- 
sonable and  shall  be  applied  on  a  basis  of  absolute  equality  to  the  nationals,  property 
and  flags  of  every  one  of  the  High  Contracting  Parties,  including  the  Contracting 
Party  by  which  they  are  issued,  must  not  unduly  impede  the  free  practice  of  navigation. 

Ahticle  6 
Charges  jor  Services  rendered. 

No  dues  of  any  kind,  other  than  dues  in  the  nature  of  payment  for  services  rendered 
and  intended  solely  to  cover  equitably  the  cost  of  maintaining  the  navigability  of  the 
waterway,  or  of  improving  it  and  its  approaches  or  to  ineet  expenditure  incurred  in 
the  interests  of  navigation,  shall  be  levied  anywhere  throughout  the  course  of  an 
international  waterway,  or  at  its  outlet.  The  tariffs  shall  be  based  on  such  expenses, 
and  the  schedules  posted  up  in  the  ports.  These  dues  shall  be  levied  in  such  a  manner 
as  to  render  unnecessary  any  detailed  examination  of  cargo,  except  in  cases  of  suspected 
fraud  or  contravention,  and  both  as  regards  their  amount  and  the  method  of  their 
application,  to  facilitate  international  traffic  as  much  as  possible. 

Article  7 
Transit,  Customs  Formalities. 

As  regards  customs  formalities,  the  transit  of  vessels,  passengers  and  goods  on 
waterways  of  international  concern,  shall  be  effected  under  the  conditions  established 
by  the  Convention  on  Freedom  of  Transit.  In  cases  where  transit  takes  place  without 
transhipment,  the  following  additional  provisions  shall  be  applicable. 

When  the  two  banks  of  a  waterway  of  international  concern  are  within  the  same 
State,  the  customs  formalities  on  goods  in  transit,  after  they  have  been  declared  and 
subjected  to  a  summary  inspection,  will  be  limited  to  placing  them  under  seal  or 
padlock  or  in  the  custody  of  customs  agents. 

When  a  waterway  of  international  concern  forms  the  frontier  between  two  States, 
vessels,  passengers  and  goods  passing  in  transit  shall  be  exempt  from  all  customs  for- 
malities except  in  these  cases  in  which  there  are  valid  reasons  of  a  practical  nature 
for  carrying  out  customs  formalities  in  the  part  of  the  river  which  forms  the  frontier, 
but  such  formalities  must  not  interfere  with  the  facilities  of  navigation. 

The  dues  provided  for  and  authorised  in  Article  3  of  the  Convention  on  Freedom 
of  Transit  shall  not  apply  to  the  transit  of  vess(>ls,  passengers  and  goods  on  waterways 
of  international  concern,  it  being  understood  that  vessels  in  transit  may  be  called  upon 
to  provide  and  bear  the  cost  of  the  board  and  lodging  of  customs  agents  who  may  be 
strictly  necessary  for  jiurposes  of  supervision. 
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Use  of    Prit". 

1 .  As  regards  the  use  of  all  the  ports  situated  on  a  navigable  waterway  of  interna- 
tional concern,  and  subject  to  the  provisions  of  Articles  4,  14  and  16,  the  subjects, 
property  and  flags  of  all  the  High  Contracting  Parties  shall  enjoy  equal  treatment 
with  the  subjects,  property  and  flags  of  the  riparian  State  under  whose  sovereignty 
or  authority  the  port  is  situated,  particularly  as  regards  port  dues  and  charges;  it 
being  understood  that  the  goods  to  wliich  the  present  paragraph  shall  apply  are  those 
originating  in,  or  proceeding  from  or  to,  th(!  territory  of  one  of  the  High  Contracting 
Parties. 

2.  The  equipment  of  ports  situated  on  a  navigable  waterway  of  international 
concern  and  the  facilities  granted  to  navigation  in  these  ports  shall  be  available  for 
public  use  to  such  reasonable  degree  as  corresponds  with  the  free  and  effectiv(>  practice 
of  navigation. 

3.  For  the  application  of  customs  or  similar  duties  levied  on  imports  and  exports 
through  the  said  jiorts,  no  difference  shall  be  made  by  reason  of  the  flag  flown  by 
the  vessel  carrying,  or  to  carry,  the  goods,  whether  it  be  national  or  belonging  to  any 
one  of  the  High  Contracting  Parties. 

4.  The  State  under  whose  sovereignty  or  authority  a  port  is  situated  may  with- 
draw the  benefits  of  the  preceding  paragraph  from  any  vessel  if  it  is  proved  that  the 
owner  of  the  vessel  discriminates  systematically  against  the  nationals  of  that  State, 
including  companies  controlled  by  such  nationals. 

5.  In  the  absence  of  special  circumstances  which  would  adequately  justify  an 
exception  from  this  provision,  on  account  of  economic  necessity,  these  dues  must  not 
exceed  those  which  are  levied  on  the  other  frontiers  of  the  State  concerned,  on  goods 
imported  and  exported  under  the  general  conditions  of  the  legislation  of  this  State. 

All  the  facilities  which  may  be  accorded,  by  the  High  Contracting  Parties,  on  other 
land  or  water  routes,  or  in  other  ports,  for  the  import  and  export  of  goods,  shall  be 
equally  accorded  to  imports  and  exports  under  the  same  conditions  by  the  navigable 
waterway  and  the  ports  referred  to  above. 

Article  9 
Works. 

1.  l^acii  of  Liie  riparian  Stales  is  boiuul,  on  the  one  baud,  lo  abstain  from  any  action 
likely  lo  prejudice  navigability  or  to  reduce  facilities  for  navigation,  and,  on  the 
other  hand,  to  take  suitable  measures  as  rapidly  as  possible  to  remove  any  obstruc- 
tions and  accidental  dangers  to  navigation. 

2.  If  this  navigation  involves  regular  upkeep,  each  of  the  riparian  States  is  under 
an  obligation  towards  the  other  States  to  take  the  steps  and  to  carry  out  the  works 
necessary  for  this  purpose  on  its  territory,  as  rapidly  as  possible,  having  regard  to 
the  state  of  navigation,  at  any  period,  and  also  to  the  economic  condition  of  the  dis- 
tricts served  by  the  navigable  waterway. 

In  the  absence  of  any  convention  to  the  contrary,  each  of  the  riparian  States  will 
be  entitled  to  demand  from  the  other  Stales,  basing  its  demand  on  valid  reasons,  that 
they  shall  bear  an  equitable  share  in  the  cost  of  such  upkeep. 

3.  In  the  absence  of  legitimate  grounds  for  opposition  on  the  part  of  one  of  the  ripa- 
rian Stales,  including  the  State  which  is  territorially  interested,  based  either  on  the 
actual  conditions  of  navigability  within  its  territory,  or  upon  any  other  interests,  such 
as,  in  particular,  the  maintenance  of  normal  hydraulic  conditions,  the  needs  of  irrigation, 
the  utilisation  of  hydraulic  power,  or  the  necessity  of  constructing  other  more  advan- 
tageous routes  for  communication,  a  riparian  State  may  not  refuse  to  carry  out  at  the 
request  of  any  other  riparian  State  the  works  necessary  for  the  improvement  of  navi- 
gability, provided  that  the  latter  State  offers  to  pay  the  cost  and  also  to  bear  an 
equitable  share  of  the  excess  costs  of  upkeep.     Nevertheless,  it  is  understood  that 
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these  works  caiinol  be  undertaken  so  long  us  lliu  State  on  whose  territory  they  are  to 
be  carried  out  is  opposed  to  them  on  grounds  of  vital  interests. 

4.  In  thr  absence  of  any  convention  to  the  contrary,  the  State  which  is  bound  to 
earry  out  the  works  of  upkeep  may  be  released  from  this  obligation  if,  with  the  consent 
of  all  the  co-riparian  States,  one  or  more  of  them  undertake  to  carry  them  out  in  its 
place;  as  regards  works  for  improvement,  the  State  which  is  bound  to  carry  them  out 
will  be  frtHKl  from  the  obligation  if  it  authorises  the  State  which  proffered  the  requesl 
to  carry  tliem  out  in  its  place;  the  carrying  out  of  works  by  States  other  than  the 
State  territorially  interested,  or  their  participation  in  the  cost  of  these  works,  shall 
be  assured  without  prejudice  as  regards  the  State  territorially  interested,  to  its  rights 
of  control  and  administration  in  respect  of  these  works  and  to  the  prerogatives  of  its 
sovereignty  or  authority  over  the  waterway. 

5.  On  the  waterways  referred  to  in  Article  1  («),  the  provisions  of  the  present 
Article  are  applicable  subject  to  any  stipulations  contained  in  treaties,  conventions  or 
navigation  acts  which  determine  the  powers  and  responsibilities  of  the  international 
commission  in  respect  of  works. 

Subject  to  any  special  provisions  contained  in  the  said  treaties,  conventions  or 
navigation  acts,  which  exist  or  may  be  concluded  : — 

(a)  Decisions  in  regard  to  works  will  be  made  by  the  Commission; 

(b)  The  settlement,  under  the  conditions  laid  down  in  Article  19  below,  of  any  dispute 
which  may  arise  as  a  result  of  these  decisions,  may  always  be  demanded  on  the  grounds 
that  these -decisions  are  ultra  vires,  or  that  they  infringe  international  conventions 
governing  navigable  waterways.  A  request  for  a  settlement  under  the  aforesaid 
conditions  based  on  any  other  grounds  can  only  be  put  forward  by  the  State  which  is 
territorially  interested. 

The  decisions  of  the  Commission  shall  be  in  conformity  with  the  provisions  of  the 
present  Article. 

6.  Notwithstanding  the  provisions  of  the  second  paragraph  of  the  present  article, 
a  riparian  State  may,  subject  to  any  convention  to  the  contrary,  close  a  waterway 
to  navigation  either  wholly  or  in  part,  provided  that  a  riparian  State  or  all  the  States 
represented  on  the  International  Commission,  if  one  exists,  consent  to  this  closing. 

As  an  exception,  a  navigable  waterway  of  international  concern  not  referred  to 
in  Article  i  (a),  may  be  closed  by  one  of  the  riparian  States  if  the  navigation  on  it  is 
inconsiderable  and  if  this  State  is  justified  by  the  fact  that  its  economic  interest  is  ob- 
viously greater  than  that  of  navigation.  In  this  case  the  closing  may  take  place  when 
notice  of  such  action  is  given  one  year  previously  and  subject  to  an  appeal  on  the  part 
of  another  riparian  State  under  the  conditions  laid  down  in  Article  19.  If  necessary, 
the  decision  will  prescribe  the  conditions  under  which  the  closing  shall  be  carried  out. 

7.  Should  access  to  the  sea  be  afforded  by  a  navigable  waterway  of  international 
concern  with  several  branches,  situated  in  the  territories  of  one  and  the  same  State, 
the  provisions  of  paragraphs  1,  2  and  3  of  this  article  shall  apply  only  to  the  branch 
or  branches  considered  necessary  to  give  full  access  to  the  sea. 

Article  10 
Regulation  of  Navigation. 

Subject  to  any  stipulations  to  the  contrary  contained  in  special  agreements  or 
treaties,  the  administration  of  international  waterways  will  be  exercised  by  each  of 
the  riparian  States  under  whose  sovereignty  or  authority  the  waterway  is  situated. 
In  particular,  each  of  the  said  riparian  States  is  both  entitled  and  bound  to  i)ublish 
regulations  for  the  navigation  of  the  waterway,  and  to  superintend  their  application. 
These  regulations  shall  be  framed  and  applied  in  such  a  manner  as  to  facilitate  freedom 
of  navigation  in  the  conditions  provided  for  in  the  present  Convention.  The  method 
of  procedure  for  such  matters  as  the  instituting  of  proceedings,  prosecutions  and  the 
repression  of  acts  committed  to  the  prejudice  of  navigation  shall,  in  particular,  be  as 
prompt  as  possible. 

The  High  Contracting  Parties  recognise,  however,  the  great  desirability  of  an  under- 
standing between   riparian  States   of   the  same  waterway  of  international  concern 
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regarding  its  administralion,  and  i,'S[)('cially  of  Lliu  adojiLioii  of  iiavigalioii  rules  through- 
out the  course  of  the  waterway  as  nearly  uniform  as  possible,  compatible  with  local 
conditions. 

Monopolised  pidilic  services  for  towage  or  haulage  may  be  establishrd  with  a  view 
to  facilitating  navigation,  by  the  UTianimous  consent  of  the  riparian  States  or  of  the 
Slates  represented  on  the  International  (Commission,  if  one  exists. 

Article  10  a) 
New  Article. 

t.  Treaties,  conventions,  and  agreements  concluded  between  tlie  Contracting 
States  in  respect  of  navigable  waterways  before  the  date  on  which  tiic  present  Conven- 
tion comes  into  force  are  not  abrogated  as  a  result  of  such  coming  into  force  as  far 
as  the  States  signatories  of  the  above-mentioned  treaties,  conventions  and  agree- 
ments are  concerned. 

Nevertheless,  the  Contracting  States  undertake  not  to  apply  among  themselves 
such  of  the  provisions  of  the  above-mentioned  treaties,  conventions  and  agreements 
as  would  be  in  conflict  with  the  regulations  of  the  present  Statute. 

2.  Financial  obligations  undertaken  by  one  of  the  Contracting  States  towards 
another  Contracting  State,  in  pursuance  of  Article  9,  Section  .'!  of  the  present  Statute, 
remain  valid  even  if  the  State  which  has  undertaken  them  should  denounce  the  present 
Convention  unless  an  agreement  to  the  contrary  has  been  made  with  the  creditor  State. 

Article  10  b) 

If  on  a  waterway  of  international  concern  one  or  more  of  the  riparian  Stales  do 
not  take  part  in  the  present  Convention,  the  financial  obligations  undertaken  by 
each  of  the  Contracting  States  in  virtue  of  Article  9  of  the  present  Convention  shall 
not  e.Kceed  those  to  which  each  would  have  been  subject  if  all  the  riparian  States  had 
been  Contracting  Parties  to  the  present  Convention. 

Article  11 
River  Commissions. 

In  the  event  of  certain  functions  being  entrusted,  by  virtue  of  one  of  the  special 
agreements  or  treaties  referred  to  in  the  preceding  article,  to  an  International  Com- 
mission composed  of  representatives  of  States  other  than  the  riparian  States  of  the 
navigable  waterway,  such  a  Commission  shall,  subject  to  the  stipulations  contained 
in  Article  9,  be  inspired  solely  by  the  interests  of  navigation,  and  shall  come  under 
the  category  of  the  organisations  provided  for  in  Article  24  of  the  Covenant  of  the 
League  of  Nations.  By  this  it  is  understood  that  it  will  exchange  directly  with  the 
appropriate  organisations  of  the  League  of  Nations  any  useful  information,  and  will 
submit  an  annual  report  to  the  League  of  Nations. 

The  powers  of  the  Commissions  provided  for  in  the  preceding  paragraph  shall  be 
determined  by  the  Act  of  Navigation  of  each  waterway,  and  shall  at  least  include  the 
follo\ving   : — 

(a)  The  Commission  shall  be  entitled  itself  to  draw  up  such  navigation  regula- 
tions as  it  thinks  fit,  and  shall  receive  advice  of  all  other  navigation  regulations. 
{b)  It  shall  be  furnished  by  all  the  ripai'ian  States  with  official  rejjorts  of  all 
sciieuies  for  the  improvement  of  the  waterway. 

(c)  It  shall  inform  the  riparian  States  of  any  action  which  u\ay  be  advisable 
for  the  upkeep  of  the  works  anil  the  maintenance  of  good  na\igation  conditions. 
((/)  Where  the  Act  of  Navigation  does  not  include  special  regulations  for  the 
levying  of  dues  and  charges,  the  Commission  shall  be  entitled  to  approve  the 
levying  of  dues  and  charges  under  the  conditions  prescribed  in  Article  6  of  the 
present  Convention. 


—     436    — 

Article  \2 
Application  of  the  Convention  in  tune  of  War. 

The  present  Convention  does  not  govern  the  rights  and  obligations  of  belligerents 
and  of  neutrals  in  time  of  war.  With  this  reservation,  the  present  Convention  shall 
be  valid  in  time  of  war  in  the  measure  compatible  with  these  rights  and  these  obli- 
gations. 

Article  13 

Relationship  of  the  present  obligations  to  the  other  obligations  of  the  Members 

of  the  League  of  Nations. 

The  present  Convention  does  not  impose  on  any  of  the  High  Contracting  Parties 
any  obligation  which  would  conflict  with  its  rights  and  obligations  as  a  Member  of 
the  League  of  Nations. 

Article  14 

Vessels  of  War,  etc. 

Subject  to  any  agreements  to  the  contrary  to  which  the  State  territorially  interest i  d 
is,  or  may  be,  a  party,  this  Convention  does  not  apply  to  the  navigation  of  vessels  of 
war  or  of  those  connected  with  the  policing  or  administration  of  the  river,  or,  in  general, 
with  the  exercise  of  any  public  authority. 

Article    15 
Relations  with  States  not  adhering  to  the  present  Convention. 

Each  of  the  High  Contracting  Parties  undertakes  not  to  accord  to  a  State  which 
does  not  adhere  to  the  present  Convention,  either  by  agreement  or  in  any  other  manner, 
any  treatment  which  would  be  contrary  to  the  provisions  of  the  present  Convention  if 
concluded  between  High  Contracting  Parties. 

Article  15  a) 

Exceptions  may  be  nlade  in  special  cases  and  for  as  short  a  period  as  possible,  to 
the  terms  of  the  preceding  articles  in  virtue  of  special  or  general  measures  which  any 
of  the  High  Contracting  Parties  may  be  obliged  to  take  in  case  of  grave  events  affecting 
the  safety  of  the  State  or  the  vital  interests  of  the  country,  it  being  understood  that 
the  principle  of  freedom  of  navigation,  and  especially  of  communication  between  ripa- 
rian States  and  the  sea,  should  be  observed  as  far  as  possible. 

Article    17 
Greater   Facilities. 

The  present  Convention  must  not  be  understood  to  imply  in  any  way,  on  the  one 
hand,  the  withdrawal  of  still  greater  facilities  granted  for  freedom  of  navigation  on 
any  waterway  of  international  concern,  imder  conditions  compatible  with  the  prin- 
ciple of  equality  between  the  subjects,  property  and  flags  of  all  the  Contracting  Parties, 
as  defined  in  and  applied  to  the  present  Convention,  or,  on  the  other  hand,  the  prohi- 
bition of  the  granting  of  such  greater  facilities  in  the  future. 

Article  17  a) 

In  conformity  with  Article  23  e)  of  the  Covenant  of  the  League  of  Nations,  any 
Contracting  State  which  can  establish  a  good  case  against  the  application  of  any  one 
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of  till'  stipulations  of  the  present  Convention,  on  the  whole  or  part  of  its  territory, 
on  the  grounds  of  the  grave  economic  situation  arising  out  of  devastations  perpetrated 
on  its  soil  dnrinj,'  the  war  of  1914-1918,  shall  he  deemed  to  he  relieved  temporarily 
from  the  ohligations  entailed  hy  the  application  of  the  said  stipulation,  it  heing  under- 
stood that  the  j)rinciple  of  freedom  of  navigation  must  he  ohserverl  to  the  utmost 
possible   extent. 

Articf.e   18 

Relationship  of  lite  present  Convention  on  the  Treaties  of  Peace. 

As  regards  the  (Contracting  States  who  are  signatories  of  the  Treaties  of  Peace 
concluded  with  Germany  on  June  28lh,  1919,  with  Austria  on  Septemher  10th,  1919, 
with  Bulgaria  on  November 27tli,  1919,  with  Hungary  on  June  4th,  1920,  the  present 
Convention  in  no  way  affects  their  rights  and  obligations  as  established  by  the  said 
treaties. 

Article  19 

Settlement  of  Disputes. 

Without  preju<lice  to  the  provisions  of  Section  5  of  Article  9,  and  in  the  absence 
of  any  direct  agreement  between  the  parties  concerned,  any  disputes  as  to  the  inter- 
pretation or  application  of  the  present  Convention  shall  be  brought  before  the  Per- 
manent Court  of  International  Justice,  unless  by  the  application  of  a  special  Conven- 
tion or  of  a  general  arbitration  clause,  a  settlement  of  the  dispute  be  effected,  either 
by  arbitration  or  in  any  other  manner. 

The  procedure  shall  be  in  the  form  of  a  request  by  the  Government  which  intends 
to  submit  the  dispute  to  the  Court. 

Nevertheless,  in  order  as  far  as  possible  to  settle  these  disputes  in  a  friendly  manner, 
the  Contracting  States  undertake  before  taking  any  legal  action  and  having  due  regard 
to  the  rights  and  attributions  of  the  Council  and  Assembly,  to  submit  these  disputes 
for  an  advisory  opinion  to  any  body  instituted  by  the  League  of  Nations  as  the  advi- 
sory and  technical  body  for  the  Members  of  the  League  in  matters  concerning  commu- 
nications and  transit.  In  urgent  cases,  a  provisional  opinion  may  be  given  recom- 
mending any  temporary  measures  destined  more  particularly  to  restore  the  facilities 
of  free  transit  which  may  have  existed  before  execution  of  the  act  or  deed  which  gave 
rise  to  the  dispute. 

Article   21 

Ratification. 

The  Secretary-General  of  the  League  of  Nations  shall  transmit  a  certified  copy  of 
the  present  Draft  Convention  to  each  Member  of  the  League  of  Nations,  as  well  as  to 
each  Power  to  which  the  Council  of  the  League  of  Nations  may  decide  that  the  present 
Draft  Convention  should  be  communicated. 

The  Secretary-General  of  the  League  of  Nations  shall  be  notified  of  the  official 
ratifications  of  the  present  Convention  and  shall  register  them. 

Article   22 
Notification. 

As  soon  as  the  ratifications  of  three  of  the  Members  or  Powers  referred  to  in  the 
preceding  article  have  been  registered  with  the  Secretariat,  the  Secretary- General 
shall  so  notify  all  tlie  Members  or  Powers  referred  to  in  the  preceding  Article. 

Article    23 
Coming  into  force  of  the  Convention. 

The  present  Convention  shall  come  into  force  thirty  days  after  the  date  on  which 
such  notilication  is  issued  by  the  Secretary-General  of  the  League  of  Nations,  but  it 
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shall  tln'ti  1)P  binding  only  upon  those  Mcirihcrs  or  Powers  which  have  registered  their 
ratifications  with  the  Secretariat,  or  have  already  contracted  to  adhere  thereto.  There- 
after, this  Convention  will  come  into  force  for  any  other  ^Iembcr  or  Power  thirty 
days  after  the  date  on  which  the  ratification  of  that  Member  or  Power  is  registered 
with  the  Secretariat. 

Article   24 
Date  of  Application  oj  the  Convention. 

Each  Member  which  ratifies  this  Convention  agrees  to  bring  its  pro\'ision  into 
operation  not  later  than  July  1st,  1922,  and  to  take  such  action  as  may  be  necessary 
to  make  those  provisions  effective. 

Each  Power  which  ratifies  this  Convention  after  having  received  communication 
from  the  Council  of  the  League  of  Nations  agrees  to  bring  its  provisions  into  operation 
not  later  than  eighteen  months  after  the  date  of  the  said  communication,  and  tn  take 
such  action  as  may  be  necessary  to  make  these  provisions  effective. 

Article  25 
Denunciation. 

Any  Member  or  Power  which  has  ratified  this  Convention  may  denounce  it  after 
the  expiration  of  five  years  from  the  date  on  which  the  Convention  comes  into  force, 
by  an  act  communicated  to  the  Secretary-General  of  the  League  of  Nations  for  regis- 
tration. Such  denunciation  shall  not  take  effect  until  one  year  after  the  date  on  which 
it  is  registered  with  the  Secretariat. 

Article  26 
Revision. 

At  least  once  in  ten  years,  the  Permanent  Communications  and  Transit  Com- 
mittee shall  present  to  the  General  Communications  and  Transit  Conference  a  report 
on  the  working  of  this  Convention,  and  shall  consider  the  desirability  of  placing  on 
the  agenda  of  the  Conference  the  question  of  its  revision  or  modification. 

Article  27 
O^ciV/7  Text. 

The  French  and  English  texts. of  this  Convention  shall  both  be  authentic. 

New  article 

A  national  navigable  waterway  shall  not  be  considered  as  of  international  concern 
from  the  sole  fact  that  it  crosses  or  delimits  zones  or  enclaves  of  a  very  small  extent 
and  population  as  compared  with  those  of  the  territories  crossed,  and  which  form 
detached  parts  or  settlements  belonging  to  a  State  other  than  that  to  which  the  said 
river  belongs,  save  for  this  exception,  throughout  the  whole  of  its  navigable  course. 

New  article 

The  present  Convention  shall  not  be  applicable  to  a  navigable  waterway  of  inter 
national  concern  having  only  two  riparians,  which  separates,  for  a  great  part  of  its 
course,  a  Contracting  State  from  a  non-Contracting  State,  whose  Government  is  not 
recognised  by  the  former  at  the  time  of  the  signatur(>  of  the  present  Convention,  unless 
an  agreement  has  been  concluded  between  the  two,  establishing  for  the  waterway  in 
question  an  administrative  and  customs  regime  which  gives  satisfactory  security  to 
the  Contracting  State. 


SECTION   VI 

STATUTE  ON  THE  HEGIME  OF  NAVIGABLE  WATERWAYS 
OF  INTEUNATIONAL  CONCERN 

7V./7  jircpiirpd  hi/  tlir  Drafting  ConuniUee,  in  accordance  with  the  text  drawn  up  by  the 
Comniillcf  nn  Navigable  Waterways,  and  submitted  to  the  Conference.) 


Article  1 


In  fchp  application  of  the  Statute,  tlie  following  are  declared  to  be  navigable  water- 
ways of  international  concern  : 

1 .  All  parts  which  are  naturally  navigable  to  and  from  the  sea  of  a  waterway 
which  in  its  course,  naturally  navigable  to  and  from  the  sea,  separates  or  traverses 
difTerent  States,  and  also  any  part  of  any  other  waterway  naturally  navigable  to  and 
from  the  sea,  which  connects  with  the  sea  a  waterway  naturally  navigable  which 
separates  or  traverses  different  States. 

It  is  understood  that  : 

(«)  Transhipment  from  one  vessel  to  another  is  not  excluded  by  the  words  naci^wi/e 
to  and  from  the  sea; 

(b)  Any  natural  waterway  or  part  of  a  natural  waterway,  is  termed  naturally  navi- 
gable if  now  used  for  ordinary  commercial  navigation,  or  capable  by  reason  of  its  natural 
conditions  of  being  so  used;  by  ordinary  commercial  navigation  is  to  be  understood 
navigation  which,  in  view  of  the  economic  condition  of  the  riparian  countries,  is 
commercially  and  normally  practicable; 

((■)  Tributaries  are  to  bo  considered  as  separate  waterways; 

(d)  Lateral  canals  constructed  in  order  to  remedy  the  detects  of  a  waterway  in- 
cluded in  the  above  definition  are  assimilated  thereto; 

(e)  The  different  States  separated  or  traversed  by  a  navigable  waterway  of  inter- 
national concern,  including  its  tributaries  of  international  concern,  are  deemed  to  be 
riparian  States. 

2.  Waterways  or  parts  of  waterways,  whether  natural  or  artificial,  expressly 
declared  to  bo  placed  under  the  regime  of  the  General  Convention  on  Navigable 
Waterways  either  in  unilateral  Acts  of  the  States  under  whose  sovereignty  or  autho- 
rity these  waterways  or  parts  of  waterways  are  situated,  or  in  agreements  made 
with  the  consent  of  the  said  States. 


Article  1  a) 

For  the  purpose  of  Articles  4,  9,  10  and  J  1  of  this  Statute,  the  following  shall  form 
a  special  category  of  navigable  waterways  of  international  concern  : 

(a)  Navigable  waterways  for  which  there  are  international  Commissions  ninin  wliich 
non-r.|)arian  States  are  represented; 

{b)  Navigable  waterways  hereafter  placed  in  this  category  either  in  pursuance  of 
unilateral  Acts  of  the  States  under  whose  sovereignty  or  authority  they 'arc  situated, 
or  in  pursuance  of  agreements  made  with  the  consent,  in  particular,  of  such  States. 
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Article  2 


Subject  to  the  provisions  contained  in  Articles  4  and  14,  each  of  the  Contracting 
States  shall  accord  free  exercise  of  navigation  to  the  vessels  flying  the  flag  of  any  one 
of  the  other  Contracting  States  on  those  parts  of  navigable  waterways  specified  above 
whicji  mav  bo  situated  under  its  sovereigntv  or  aulhorilv. 


Article  3 

In  I  lie  exercise  of  navigation  refi^rred  to  above,  and  sid)ject  In  t  ho  |irovisions 
referred  to  in  Article  2,  the  nationals,  |)ro[)erty  and  flagsof  all  Conti'aclingStatesshali 
he  treated  in  all  respects  on  a  footing  of  perfect  equality.  No  distinction  shall  be  made 
l)etween  the  nationals,  the  property, — based  either  on  its  point  of  departure  or  desti- 
tination,  or  on  the  direction  of  the  traffic — and  the  flags  of  the  different  riparian 
States, including  the  riparian  State  (>xercising  sovereignty  or  authority  over  the  por- 
tion of  the  navigable  waterway  in  cjuestion;  similarly,  no  distinction  shall  be  made 
l)etween  the  nationals,  the  property  and  the  flags  of  riparian  and  non-riparian  States, 
it  is  understood,  in  consequence,  that  no  exclusive  right  of  navigation  shall  be  accord- 
ed on  such  navigable  waterways  to  companies  or  to  private  persons. 

With  a  view  to  the  application  of  these  provisions.  Contracting  States  recognise 
the  flag  of  vessels  of  any  Contracting  State  not  possessing  a  sea-coast  when  they  are 
registered  at  some  one  specified  place  situated  in  its  territory,  and  constituting  the  port 
of  registry  for  such  vessels. 

Article  4 

As  an  exception  to  the  two  preceding  Articles,  and  in  the  absence  of  any  Convention 
or  obligation  to  the  contrary  : 

1.  A  riparian  State  has  the  right  of  reserving  for  its  own  flag  the  transport  of 
passengers  and  goods  loaded  at  one  port  situated  under  its  sovereignty  or  authority 
and  unloaded  at  another  port  also  situated  under  its  sovereignty  or  authority.  A 
State  which  does  not  reserve  the  above-mentioned  transport  to  its  own  flag  may, 
nevertheless,  refuse  the  benefit  of  equality  of  treatment  with  regard  to  such  transport 
to  a  co-riparian  which  does  reserve  it. 

On  the  navigable  waterways  referred  to  in  Article  1  a),  the  Act  of  Navigation  shall 
only  allow  to  riparian  States  the  right  of  reserving  the  local  transport  of  passengers 
or  of  goods  which  are  of  national  origin  or  are  nationalised.  In  every  case,  however, 
in  which  greater  freedom  of  navigation  may  have  been  already  established  in  a  pre- 
vious Act  of  Navigation,  this  freedom  shall  not  be  reduced. 

2.  When  a  natural  system  of  navigable  waterways  of  international  concern  which 
does  not  include  waterways  of  the  kind  referred  to  in  Article  i  a),  separates  or  crosses 
two  States  only,  the  latter  have  the  right  to  reserve  to  their  flags  by  mutual  agreement 
the  transport  of  passengers  and  goods  loaded  at  one  port  of  this  system  and  unloaded 
at  another  port  of  the  same  system,  unless  this  transport  takes  place  between  two 
ports  which  are  not  situated  under  the  sovereignty  or  authority  of  the  same  State, 
in  the  course  of  a  voyage  effected  without  transhipment  on  the  said  system  involving 
a  sea-passage  or  passage  over  a  navigable  waterway  of  international  concern  which 
does  not  belong  to  the  said  system. 

Article  5 

Each  of  the  Contracting  States  maintains  its  existing  right  on  the  navigable  water- 
ways or  parts  of  navigable  waterways  referred  to  in  Article  1  and  situated  under  its 
sovereignty  or  authority  to  enact  stipulations  and  to  take  the  necessary  measures 
for  policing  the  territory  and  applying  the  laws  and  regulations  relating  to  customs, 
public  health,  precautions  against  the  diseases  of  animals  and  plants,  emigration  or 
immigration,  and  to  the  import   or  ox|iort   of  ]U'ohibitpd  goods:  it   being  understood 
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that  such  stipulations  and  measures  must  bo  reasonable,  must  be  applied  on  a  footing 
of  absolute  equality  between  the  nationals,  property  and  flags  of  any  one  of  the  Con- 
tracting States,  including  the  State  which  is  their  author,  and  nnist  not  without  good 
reason  impede  the  free  exercise  of  navigation. 

Article  6 

No  dues  of  any  kind  may  be  levied  anywhere  on  the  course  or  at  the  mouth  of  a 
navigable  waterway  of  international  concern,  other  than  dues  in  the  nature  of 
payment  for  services  rendered  and  intended  solely  to  cover  in  an  equitable  manner 
the  expenses  of  maintaining  and  improving  the  navigability  of  the  waterway  and  its 
approaches,  or  to  contribute  to  expenditure  incurred  in  the  interest  of  navigation. 
These  dues  shall  be  fixed  in  accordance  with  such  expenses,  and  the  tariff  of  dues 
shall  be  posted  in  the  ports.  These  dues  shall  be  levied  in  such  a  manner  as  to  render 
unnecessary  a  detailed  examination  of  the  cargo  except  in  cases  of  suspected  fraud 
or  infringement  of  regulations,  and  so  as  to  facilitate  international  traffic  as  m\ich  as 
possible,  iiotli  as  regards  their  rates  and  the  tiu'thod  (if  llicii'  application. 


Article  7 

The  transit  of  vessels  and  of  passengers  and  goods  on  navigable  waterways  of 
international  concern  shall  so  far  as  customs  formalities  are  concerned  be  governed 
by  the  conditions  laid  down  in  the  Statute  of  Barcelona  of  April  14,  1921,  on  Freedom 
of  Transit.  Whenever  transit  takes  place  without  transhipment  the  following  addi- 
tional provisions  shall  be  applicable  : 

(a)  When  both  banks  of  a  waterway  of  international  concern  are  within  one  and 
the  same  State,  the  customs  formalities  imposed  on  goods  in  transit  after  they  have 
been  declared  and  subjected  to  a  summary  inspection  shall  be  limited  to  placing  them 
under  seal  or  padlock,  or  in  the  custody  of  customs  officers. 

(h)  When  a  navigable  waterway  of  international  concern  forms  the  frontier 
between  two  States,  vessels,  passengers  and  goods  in  transit  shall  while  en  route  be 
exempt  from  any  customs  formality,  except  in  cases  in  which  there  are  valid  reasons 
of  a  practical  character  for  carrying  out  customs  formalities  at  a  place  on  the  part 
of  the  river  which  forms  the  frontier,  and  this  can  be  done  without  interfering  with 
navigation  facilities. 

The  transit  of  vessels,  passengers  and  goods  on  navigable  waterways  of  interna- 
tional concern  must  not  give  rise  to  the  levying  of  any  duties  whatsoever,  whether 
prohibited  by  the  Statute  of  Barcelona  on  Freedom  of  Transit  or  authorised  by  Arti- 
cle 3  of  that  Statute.  It  is  nevertheless  understood  that  vessels  in  transit  may  be 
charged  for  the  board  and  lodging  of  any  customs  officers  who  are  strictly  required 
for  supervision. 

Article    8 

Subject  to  the  provisions  of  Articles  4  and  14,  the  nationals,  property  and  flags  of 
all  the  Contracting  States  shall,  in  all  ports  situated  on  a  navigable  waterway  of  inter- 
national concern,  enjoy,  in  all  that  concerns  the  use  of  the  port,  including  port  dues 
and  charges,  a  treatment  equal  to  that  accorded  to  the  nationals,  property  and  flags  of 
the  riparian  State  under  whose  sovereignty  or  authority  the  port  is  situated.  It  is 
understood  that  the  property  to  which  the  present  ])aragrai)h  relates  is  property 
originating  in,  coming  from  or  destined  for,  one  or  other  of  the  Contracting  States. 

The  equipment  of  ports  situated  on  a  navigable  waterway  of  international  concern, 
and  the  facilities  afforded  in  these  ports  to  navigation,  must  not  be  withheld  from 
|)ublic  use  to  an  extent  beyond  what  is  reasonable  and  fully  compatible  with  the  free 
exercise  of  navigation. 

In  Ih.^  application  of  customs  or  other  analogous  duties,  levied  on  the  occasion  of 
the  importation  or  ex|)ortation  of  goods  through  the  aforesaid  ports,  no  difference 
shall  be  made  by  reason  of  the  flag  of  the  vessel  on  which  the  transport  has  been  or 
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is  to  be  accomplished,  whether  this  flag  bo  the  national  flag  or  that  of  any  of  the 
Contracting  States. 

The  Stato  under  whoso  sovoroignty  or  authority  a  port  is  situated  may  withdraw 
tiio  lioiiolits  of  the  preceding  paragraph  from  any  vessel  if  it  is  proved  tiiat  tlio  owner 
of  Iho  vessel  discriminates  systematically  against  the  nationals  of  that  State,  inolnding 
comi)anies  controlled  by  suoli  nationals. 

In  the  absence  of  special  circumstanees  justifying  an  exce])tion  on  the  ground  of 
eeonomic  necessities,  the  duties  provided  foi'  above  must  not  be  higher  than  those 
levied  on  the  other  customs  fronlieis  of  the  State  interested,  on  goods  of  the  same 
kind,  source  and  destination.  All  facilities  accorded  by  the  Contracting  States  to  the 
importation  or  exportation  of  goods  by  otiier  land  or  water  routes,  or  in  other  ports, 
shall  be  equally  accorded  to  importation  or  exportation  under  the  same  conditions 
over  the  navigable  waterway  and  through  the  ports  referred  to  above. 


Article  9 

1.  Each  riparian  State  is  bound,  on  the  one  hand,  to  refrain  from  all  measures 
likely  to  prejudice  the  navigability  of  the  waterway  or  to  reduce  the  facilities  for 
navigation,  and,  on  the  other  hand,  to  take  at  the  earliest  possible  opportunity  all 
necessary  steps  for  removing  any  accidental  obstacles  and  dangers  to  navigation. 

2.  If  such  navigation  necessitates  regular  upkeep  of  the  waterway,  each  of  the 
riparian  States  is  bound  by  obligation  to  the  others  to  take  such  steps  and  to  execute 
as  quickly  as  possible  such  works  on  its  territory  as  are  necessary  for  the  purpose, 
taking  account  at  all  times  of  the  conditions  of  navigation  as  well  as  of  the  economic 
state  of  the  regions  served  by  the  navigable  waterway. 

In  the  absence  of  an  agreement  to  the  contrary,  any  riparian  State  will  have  the 
right,  on  valid  reason  being  shown,  to  demand  from  the  other  riparians  a  reasonable 
contribution  towards  the  cost  of  upkeep. 

3.  In  the  absence  of  legitimate  grounds  for  opposition  by  one  of  the  riparian  States, 
including  the  State  territorially  interested,  based  either  on  the  actual  conditions  of 
navigability  in  its  territory,  or  on  other  interests  such  as,  particularly,  the  main- 
tinanca  of  the  normal  water-conditions,  requirements  for  irrigation,  the  use  of  water- 
power,  or  the  necessity  for  constructing  other  and  more  advantageous  ways  of  com- 
munication, a  riparian  State  may  not  refuse  to  carry  out  works  necessary  for  the 
improvement  of  navigability  which  are  asked  for  by  another  riparian  State,  if  such 
State  offers  to  pay  the  cost  of  the  works  and  a  fair  share  of  the  additional  cost  of 
upkeep.  It  is  understood,  however,  that  such  works  cannot  be  undertaken  so  long 
as  the  State  on  the  territory  of  which  they  are  to  be  carried  out  objects  on  the  ground 
of  vital  interests. 

4.  In  th?  absence  of  any  agreement  to  the  contrary,  a  State  which  is  obliged  to 
carry  out  works  of  upkeep  is  entitled  to  free  itself  from  the  obligation,  if,  with  the 
consent  of  all  the  co-riparian  States,  one  or  more  of  them  agree  to  carry  out  the  works 
instead  of  it;  as  regards  works  for  improvement,  a  State  which  is  obliged  to  carry 
them  out  shall  be  freed  from  the  obligation  if  it  authorises  the  State  which  made  the 
request  to  carry  them  out  instead  of  it.  The  carrying  out  of  works  by  States  other 
than  the  State  territorially  interested,  or  the  sharing  by  them  in  the  cost  of  works, 
shall  be  so  arranged  as  not  to  prejudice  the  rights  of  the  State  territorially  interested 
as  regards  the  supervision  and  administrative  control  over  the  works,  or  its  sovereignty 
and  authority  over  the  navigable  waterway. 

5.  On  the  waterways  referred  to  in  Article  1  a),  the  provisions  of  the  present  Ar- 
ticle are  to  be  applied  subject  to  the  terms  of  the  Treaties,  Conventions,  or  Navigation 
Acts  which  determine  the  powers  and  responsibilities  of  the  International  Commission 
in  respect  of  works. 

Subject  to  any  special  provisions  in  the  said  Treaties,  Conventions,  or  Navigation 
Acts,  which  exist  or  may  be  concluded  : 

(a)  Decisions  in  regard  to  works  will  be  made  by  the  Commission. 

(b)  The  settlement,  under  the  conditions  laid  down  in  Article  19 below,  of  any  dis- 
pute which  mav  arise  as  a  result  of  these  decisions,  mav  always  be  demanded  on  the 
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grounds  that  these  decisions  arc  ultra  vires,  or  that  they  infringe  international  Con- 
ventions governing  navigable  waterways. 

A  requosl  for  a  settlement  under  the  aforesaid  eonditinns  based  on  any  other 
grounds  can  only  be  put  forward  by  tiie  Slate  which  is  territorially  interested. 

The  decision  of  this  Commission  shall  be  in  conformity  with  the  provisions  of  the 
present  article. 

6.  iVotwithstanding  the  provisions  of  paragraph  1  of  this  Article,  a  riparian  .State 
may,  in  the  absence  of  any  arrangement  to  the  contrary,  close  a  waterway  wholly 
or  in  part  to  navigation  with  the  consent  of  all  the  riparian  States  or  of  all  the  Stat(S 
represented  on  the  International  Commission  if  one  exists. 

As  an  exceptional  case  one  of  the  rii)arian  States  of  a  navigable  waterway  of  inter- 
national concern  not  referred  to  in  Article  1  a)  may  close  the  waterway  to  navigation, 
if  the  navigation  on  it  is  of  very  small  importance  and  if  the  State  in  question  can 
justify  its  action  on  the  ground  of  an  economic  interest  clearly  greater  than  that  of 
navigation.  In  this  case  the  closing  to  navigation  may  only  take  place  afterayear's 
notice  and  subject  to  an  appeal  on  the  part  of  any  other  riparian  State  under  the  condi- 
tions laid  down  in  Article  19.  If  neci>ssary  the  judgment  shall  prescribe  the  condi- 
tions under  which  the  closing  to  navigation  may  be  carried  into  effect. 

7.  Should  access  to  the  sea  be  afforded  by  a  navigable  waterway  of  international 
interest  through  several  branches,  all  of  which  are  situated  in  the  territory  of  one  and 
the  same  State,  the  provisions  of  paragraphs  1,  2  and  3  of  this  Article  shall  apply  only 
to  the  principal  branches  deemed  necessary  for  providing  free  access  to  the  sea. 

New   Article  9  a) 

If  on  a  waterway  of  international  concern  one  or  more  of  the  Riparian  States  are 
not  parties  to  this  Statute,  the  financial  obligations  undertaken  by  a  Contracting  State 
in  pursuance  of  Article  9  shall  not  exceed  those  to  which  they  would  have  been  siibjecl 
if  all  the  riparian  States  had  been  parties. 

Article    10 

In  the  absence  of  any  contrary  stipulations  contained  in  a  special  agreement  or 
treaty,  for  example,  existing  Conventions  concerning  customs  and  police  measures 
and  sanitary  precautions,  the  administration  of  navigable  waterways  of  international 
concern  is  exercised  by  each  of  the  riparian  States  under  whose  sovereignly  or  autho- 
rity the  navigable  waterway  is  situated.  Each  of  such  riparian  States  has  inter  alia, 
the  power  and  duty  of  publishing  regulations  for  the  navigation  of  such  waterway  and  of 
seeing  to  their  execution.  These  regulations  must  be  framed  and  applied  in  such  a 
way  as  to  facilitate  the  free  exercise  of  navigation  luuler  the  conditions  laid  down  in 
this  Statute. 

The  rules  of  procedure  dealing  with  such  matters  as  ascertaining,  prosecuting 
and  punishing  navigation  offences  must  be  such  as  to  promote  as  speedy  a  settlement 
as  possible. 

Nevertheless  the  Contracting  States  recognise  that  it  is  highly  desirable  that  the 
riparian  States  should  come  to  an  understanding  with  regard  to  the  administration 
of  the  navigable  waterway  of  international  concern  and,  in  particular,  with  regard 
to  the  adoption  of  navigation  regulations  of  as  uniform  a  character  throughout  fhi> 
whole  course  of  such  navigable  waterway  as  the  diversity  of  local  circumstances  permits. 

Public  services  of  towage  or  other  means  of  haulage  may  be  established  in  the  form 
of  monopolies  for  the  purpose  of  facilitating  the  exercise  of  navigation,  subject  to  the 
imanimous  agreement  of  the  riparian  States  or  the  States  represented  on  the  Inter- 
national Commission,  in  the  case  of  navigable  waterways  referred  to  in  Article  1  (a). 

Article   10  a) 

Treaties,  conventions  or  agreements  relating  to  navigable  waterways,  concluded 
bv  the  Contracting  States  iiefore  the  coining  into  force  of  this  Statute,  are  not,  as  a 
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consequence  of  its  coming  into  force,  abrogated  so  far  as  concerns  the  States  signatoric'S 
to  those  treaties. 

Nevertheless,  the  Contracting  States  undertake  not  to  apply  among  themselves 
any  provisions  of  such  treaties,  conventions  or  agreements  which  may  conflict  with 
the  rules  of  the  present  Statute  (I). 

Ahtici.k    111   h) 

if  on  a  waterway  of  international  concern  one  or  more  of  tlic  riparian  States  are 
not  parties  to  this  Statute,  the  financial  obligations  undertaken  by  each  of  the  Con- 
tracting States  in  pursuance  of  Article  10  shall  not  exceed  those  to  whicli  they  would 
have  been  subject  if  all  the  riparian  States  had  been  parties. 

Article  11 

If  any  of  the  special  agreements  or  treaties  referred  to  in  the  preceding  Article  has 
entrusted  or  shall  hereafter  entrust  certain  functions  to  an  International  Commission 
which  includes  representatives  of  States  other  than  the  riparian  States,  it  shall  be  the 
duty  of  such  Commission,  subject  to  the  provisions  of  Article  9,  to  have  exclusive 
regard  to  the  interests  of  navigation,  and  it  shall  be  deemed  to  be  one  of  the  organisa- 
tions referred  to  in  Article  24  of  the  Covenant  of  the  League  of  Nations.  Consequently 
it  will  exchange  all  useful  information  directly  with  the  League  of  Nations  and  its 
organisations,  and  will  submit  an  annual  report  to  the  League. 

The  powers  and  duties  of  the  Commissions  referred  to  in  the  preceding  paragraph 
shall  be  laid  down  in  the  Act  of  Navigation  of  each  navigable  waterway  and  shall  at 
least  include  the  following  : 

(a)  the  Commission  shall  be  entitled  to  draw  up  such  navigation  regulations  as  it 
thinks  necessary  itself  to  draw  up,  and  all  other  navigation  regulations  shall  be  com- 
municated to  it; 

(b)  it  shall  indicate  to  the  riparian  States  the  action  advisable  for  the  upkeep  of 
works  and  the  maintenance  of  navigability; 

(c)  it  shall  be  furnished  by  each  of  the  riparian  States  with  official  information 
as  to  all  schemes  for  the  improvement  of  the  waterway; 

(d)  it  shall  be  entitled  in  cases  in  which  the  Act  of  Navigation  does  not  include  a 
special  regulation  with  regard  to  the  levying  of  dues  to  approve  of  the  levying  of  such 
dues  and  charges  in  accordance  with  the  provisions  of  Article  6  of  this  Statute. 

Article  12 

This  Statute  does  not  prescribe  the  rights  and  duties  of  belligerents  and  neutrals 
in  time  of  war.  The  Statute  shall,  however,  continue  in  force  in  time  of  war  so  far  as 
such  rights  and  duties  permit. 

Article  13 

This  Statute  does  not  impose  upon  a  Contracting  State  any  obligation  conflicting 
with  its  rights  and  duties  as  a  Member  of  the  League  of  Nations. 

Article   14 

In  the  absence  of  any  agreement  to  the  contrary  to  which  the  State  territorially 
interested  is  or  may  be  a  party,  this  Statute  has  no  reference  to  the  navigation  of 
vessels  of  war  or  of  vessels  performing  police  or  administrative  functions  or,  in  general, 
exercising  any  kind  of  public  authority. 


(1)  The  last  paragraph  of  this  article  was  omitted,  and  the  following  sentence  was  added  to 
Article  8  of  the  Convention  :  It  shall  not.  in  the  absence  of  an  agreement  to  the  contrary,  prejudice 
en gagements  entered  into  before  the  dcni/nrinlion  lehiting  to  a  /irograinine  of  irorA's. 
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Article  15 

Each  of  the  Contracting  Slates  uiuhirtakes  not  to  grant  either  by  agreement  or 
in  any  other  way,  to  a  non-Contracting  State,  treatment  with  regard  to  navigation  over 
a  navigable  waterway  of  international  concern  which,  as  between  Contracting  States, 
wouhi  be  contrary  to  the  provisions  of  this  Statute. 

Article  15  a) 

The  measures  of  a  general  or  particular  cliaractcr  which  a  Contracting  state  is 
obliged  to  take  in  case  of  an  emergency  affecting  the  safety  of  the  State  or  the  vital 
interests  of  the  country  may,  in  exceptional  cases  and  for  a  period  as  short  as  possible, 
involve  a  deviation  from  the  provisions  of  the  above  Articles;  it  being  understood  that 
the  principle  of  freedom  of  navigation,  and  especially  communication  between  the 
riparian  States  and  the  sea,  must  be  maintained  to  the  utmost  possible  extent. 

Article  17 

This  Statute  does  not  entail  in  any  way  the  withdrawal  of  greater  facilities  granted 
to  the  free  exercise  of  navigation  on  any  navigable  waterway  of  international  concern, 
under  conditions  consistent  with  the  principle  of  equality  laid  down  in  this  Statute, 
as  regards  the  nationals,  the  goods  and  the  flags  of  all  the  Contracting  Slates.  Nor 
does  it  entail  the  prohibition  of  such  grant  of  greater  facilities  in  the  future. 

Article  17  a) 

In  conformity  with  Article  23  e)  of  the  Covenant  of  the  League  of  Nations,  any 
Contracting  State  which  can  establish  a  good  case  against  the  application  of  any  pro- 
vision of  this  Statute  in  some  or  all  of  its  territory  on  the  ground  of  the  grave  economic 
situation  arising  out  of  the  acts  of  devastation  perpetrated  on  ils  soil  during  the  war 
1914-1918,  shall  be  deemed  to  be  relieved  temporarily  of  the  obligations  arising  from 
the  application  of  such  provision,  it  being  understood  that  the  principle  of  freedom  of 
navigation  must  be  observed  as  far  as  possible. 

Article    19 

Without  prejudice  to  the  provisions  of  paragraph  5  of  Article  9,  any  dispute 
bi^lween  States  as  to  the  interpretation  or  application  of  this  Statute  which  is  not  settled 
directly  between  them  shall  be  brought  before  the  Permanent  Court  of  International 
Justice,  unless  under  a  special  agreement  or  a  general  arbitration  provision  steps  arc 
taken  for  the  settlement  of  the  dispute  by  arbitration  or  some  other  means. 

Proceedings  arc  opened  in  the  manner  laid  down  in  Article  40  of  the  Statute  of  the 
Permanent  Court  of  International  Justice. 

In  order  to  settle  such  disputes,  however,  in  a  friendly  way  as  far  as  possible,  the 
Contracting  States  undertake  before  resorting  to  any  judicial  proceedings  and  without 
prejudice  to  the  powers  and  right  of  action  of  the  Council  and  of  the  Assembly  to 
submit  such  disputes  for  an  opinion  to  any  body  estabhshed  by  the  League  of  Nations 
as  the  Advisory  and  Technical  Organisation  of  the  Members  of  the  League  in  matters 
of  conmiunications  and  transit.  In  urgent  cases  a  preliminary  opinion  may  recom- 
mend temporary  measures  intended  in  particular  to  restore  the  facilities  for  free 
navigation  which  existed  before  the  act  or  occurrence  which  gave  rise  to  tiie  dispute. 

New  Article 

A  navigable  waterway  shall  not  be  considered  as  of  international  concern  on  the 
sole  ground  that  it  traverses  or  delimits  zones  or  enclaves,  the  extent  and  population 
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of  wliicli  are  small  as  (.ompart'd  with  tliosf  of  the  lorrilurics  which  it  Iravcrses,  and 
which  form  detached  portions  or  establishments  belonging  to  a  State  other  than  that 
to  which  the  said  river  belongs,  with  this  exception,  throughout  its  navigable  course. 

New  Article 

Tliis  Statute  shall  not  be  applicable  to  a  navigable  waterway  of  international 
concern  which  has  only  two  riparian  States,  and  which  separates,  for  a  considerable 
distance,  a  Contracting  State  from  a  non-Contracting  State  whose  Government  is  not 
recognised  by  the  former  at  the  time  of  the  signing  of  the  present  Convention,  until 
an  agreement  has  been  concluded  between  them  establishing,  for  the  waterway  in 
c|uestion,  an  administrative  and  customs  regime  which  affords  suitable  safeguards 
to  the  Contracting  State. 

New  Article 

It  is  understood  that  this  Statute  must  not  be  interpreted  as  regulating  in  any 
way  rights  and  obligations  inter  se  of  territories  forming  part,  or  placed  under  the 
protection,  of  the  same  sovereign  State,  whether  or  not  these  territories  are  individually 
Members  of  the  League  of  Nations. 


SECTION    VII 

CONVEMIO.N  AM)  STATUTE  0>  Till]  HEGIME 
OF  NAVIGABLE  WATEHW  AYS  OF  INTERNATIONAL  CONCERN 

{Text  adopted  hi/  the  Conference.) 


Albania,  Austria,  Belgium,  Bolivia,  Brazil,  Bulgaria,  Chile,  China,  Colombia, 
Costa  Rica,  Cuba,  Denmark,  the  British  Empire  (with  New  Zealand  and  India), 
Spain,  Esthonia,  Finland,  France,  Greece,  Guatemala,  Haiti,  Honduras,  Italy,  Japan, 
Latvia,  Lithuania,  Luxemburg,  Norway,  Panama,  Paraguay,  the  Netherlands, 
Persia,  Poland,  Portugal,  Roumania,  the  Serb-Croat-Slovene  State,  Sweden,  Switzer- 
land, Gzecho-Slovakia,  Uruguay  and  Venezuela  : 

Desirous  of  carrying  further  the  development  as  regards  the  international  regime 
of  navigation  on  internal  waterways,  which  began  more  than  a  century  ago,  and  which 
has  been  solemnly  affirmed  in  numerous  treaties, 

Considering  that  General  Conventions  to  which  other  Powers  may  accede  at  a 
later  date  constitute  the  best  method  of  realising  the  purpose  of  Article  23  (e)  of  the 
Covenant  of  the  League  of  Nations, 

Recognising  in  particular  that  a  fresh  confirmation  of  the  principle  of  Freedom 
of  Navigation  in  a  Statute  elaborated  by  forty-one  States  belonging  to  the  dilTerent 
portions  of  the  world  constitutes  a  new  and  significant  stage  towards  the  establishment 
of  co-operation  among  States  without  in  any  way  prejudicing  their  rights  of  sove- 
reignty or  authority. 

Having  accepted  the  invitation  of  the  League  of  Nations  to  take  part  in  a  Con- 
ference at  Barcelona  which  met  on  March  10th,  1921,  and  having  taken  note  of  the 
Final  Act  of  such  Conference, 

Anxious  to  bring  into  force  forthwith  the  provisions  of  the  Statute  relating  to  the 
Regime  of  Navigable  Waterways  of  International  Concern  which  has  there  been  adopted, 

Wishing  to  conclude  a  Convention  for  this  purpose  the  High  Contracting 
Parties  have  appointed  as  their  Plenipotentiaries  : 

The  President  of  the  Supreme  Council  of  Albania  : 

The  President  of  the  Republic  of  Austria  : 

M.   Henri  REINHARDT,  Ministerial  Councillor. 

His  Majesty  the  King  of  the  Belgians  : 

M.  Xavier  NEUJEAN,  Minister  for  Railways,  Marine,   Posts  and  Telegraphs. 

The  President  of  the  Republic  of  Bolivia  : 

M.  Trifon  MELEAN,  Bolivian  Consul  in  Spain. 

The  President  of  the  Republic  of  Brazil  : 

His  Majesty  the  King  of  Bulgaria  : 

M.  Lubin  BOCHKOFF,  Civil  Engineer,  Assistant  to  the   Director-General  of 
Railways  and  Ports. 
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The  President  of  the  Republic  of  Chile  : 

The  President  of  the  Republic  of  China  : 

The  President  of  the  Republic  of  Colombia  : 


The  President  of  the  Republic  of  Costa  Rica  : 

M.  Manuel  de  PERALTA,  Envoy  Extraordinary  and  Minister  Plenipotentiary 
of  the  Republic  of  Costa  Rica  to  Spain. 

The  President  of  the  Republic  of  Cuba  : 


His  Majesty  the  King  of  Denmark  and  of  Iceland  : 

M.   Peter   Andreas    HOLCK-COLDING,    Chef   (U-   Bureau  in  the  Ministry  of 
Public  Works. 

His  Majesty  the  King  of  the  United  Kingdom  of  Great  Britain  and  Ireland  and  of 
the  British  Dominions  beyond  the  Seas,  Emperor  of  India  : 
Sir  Hubert  LLEWELLYN  SMITH,  G.C.B.,  Economic  Adviser  to  the  Govern- 
ment; 
and  for  tlie  Dominion  of  New  Zealand  : 

Sir  Hubert  LLEWELLYN  SMITH,  G.C.B.; 
for  India  : 

Sir  Louis  James  KERSHAW,  K.C.S.I.,  CLE.,  Secretary  in  the  Revenue  and 
Statistics  Department  in  the  India  Office. 

His  Majesty  the  King  of  Spain  : 

The  President  of  the  Esthonian  Republic  : 

The  President  of  the  Republic  of  Fiidand  : 

The  President  of  the  French  Republic  : 

His  Majesty  the  King  of  the  Hellenes  : 

M.  Pierre  SCASSI,  Envoy  Extraordinary  and  Minister  Ploniputentiary  of  His 
Hellenic  Majesty  in  Spain. 

The  President  of  the  Republic  of  Guatemala  : 

Dr.  Norberto  GALVEZ.  Guatemalan  Consul-General  at  Barcelona. 

The  President  of  the  Republic  of  Haiti  : 

The  President  of  the  Republic  of  Honduras  : 

His  Majesty  the  King  of  Italy  : 

His  Excellency  M.  Camillo  PEANO,  Minister  of  Public  Works.  Mendn-r  of  the 

Chamber  of  Deputies. 
M.  Paolo  BIGNAMI,   Engineer,  Member  of  the  Clianilu'r  of  Deputies,  former 
Under-Secretary  of  State. 

His  Majesty  the  Emperor  of  Japan  : 

The  President  of  the  Republic  of  Latvia  : 

M.  Germain  ALBAT,  Under-Secretary  of  State  for  Foreign  Affairs. 
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The  President  of  tlic  l.illuiaiuau  Republic  : 

Her  Royal  Highness  the  Grand-Duchess  of  Luxemburg  : 
M.  Anidinc  LEFORT,  Charge  d'AlTains  at  Ocrnc 

His  Majesty  lln'  King  of  Norway  : 

The  President  of  the  Republic  of  Panama  : 

Dr.  Evenor  HAZERA,   Consul-Generai   fur   Panama  in   Spain,   former  Under- 
Secretary  of  State. 

The  President  of  the  Republic  of  Paraguay  : 

Her  Majesty  the  Queen  of  the  Netherlands  : 

Dr.  C.  LELY.  former  Minister  for  "  Waterstaat,"   Commerce   and   Industry, 

Member  of  the  Second  Chamber  of  the  States  General. 
Jonkheer  W.    J.   .M.   van  EYSINGA,   Professor  of   Inlernalional   Law  in   the 

University  of  Leyden. 
M.  A.  G.   KROLLER,   .\lend3er  of  the  Economic  Council  of  the  Ministry  of 

Foreign  Affairs. 

His  Majesty  the  Shah  of  Persia  : 

His  Excellency  Mirza  HUSSEIN   KHAN  ALAI,   Envoy  Extraordinary  and 
.Minister  Plenipotentiary  to  S|)ain. 

The  President  of  the  Polish  Republic  : 
M.  Joseph  WIELOWIEYSKl. 

rhe  President  of  tiie  Portuguese  Republic  : 

His  Majesty  the  King  of  Koumania  : 

His  Majesty  the  King  of  the  Serbs,  Croats  and  Slovenes  : 

Dr.  Ante  TRESICH-PAVICHICH,  Envoy  Extraordinary  and  .Minister  Pleni- 
potentiary to  Spain  and  Portugal. 

His  Majesty  I  he  King  of  Sweden  : 

The  Federal  Council  of  the  Swiss  Confederation  : 

The  President  of  the  Czecho-Slovak  Republic  : 

.M.  Bohuslav  .MULLER,  Engineer,  Secretary  of  State  at  the  Ministry  of  Public 
Works,  Envoy  Extraordinary  and  Minister  Plenipotentiary. 

The  President  of  the  Oriental  Republic  of  Uruguay  : 

M.  Benjamin  FERNANDEZ  Y  .MEDINA,  Envoy  Extraordinary  and  Minister 
PK'nipotentiary  to  Spain. 

The  President  of  the  United  States  of  Venezuela  : 


Who,  after  communicating  tiieir  full  powers  found  in  good  and  due  form,  have 
agreed  as  follows  : — 

Akticle  1 

The  High  Contracting  Parties  declare  that  tiiey  accept  the  Statute  on  the  Regime 
of  Navigable  Waterways  of  International  Concern  annexed  hereto,  adopted  by  the 
Barcelona  Conference  on  April  19th,  1921. 

.SAVUIAULU     \V.\'r..K\VAYS  2'J 


—     450    —  i 

This  StaluU-  will  l)c  doemed  to  constitute  an  integral  part  of  the  present  Conven-  | 

tion.  Consequently,  they  hereby  declare  that  they  accept  the  obligations  and 
undertakings  of  the  said  Statute  in  conformity  vvitii  the  terms  and  in  accordance 
witii   the  conditions  set  out  therein. 


ons 


Article  2 

The  present  Convention  docs  not  in  any  way  affect  the  rights  and  obligat 
arising  out  of  the  provisions  of  the  Treaty  of  Peace  signed  at  Versailles  on  June  28th, 
1919,  or  out  of  the  provisions  of  the  other  corresponding  Treaties,  in  so  far  as  they 
concern  the  Powers  which  have  signed,  or  which  benefit  by,  such  Treaties. 

Article  3 

The  present  Convention,  of  which  the  French  and  English  texts  are  both  authen- 
tic, shall  bear  this  day's  date  and  shall  be  open  for  signature  until  December  1st,  1921. 

Article    4 

The  present  Convention  is  subject  to  ratification.  The  instruments  of  rati- 
fication shall  be  transmitted  to  the  Secretary- General  of  the  League  of  Nations,  who 
will  notify  the  receipt  of  them  to  the  other  Members  of  the  League  and  to  States 
admitted  to  sign  the  Convention.  The  instruments  of  ratification  shall  be  deposited 
in  the  archives  of  the  Secretariat. 

In  order  to  comply  with  the  provisions  of  Article  18  of  the  Covenant  of  the  League 
of  Nations,  the  Secretary-General  will  register  the  present  Convention  upon  the 
deposit  of  the  first  ratification. 

Article  5 

Members  of  the  League  of  Nations  which  have  not  signed  the  present  Convention 
before  December  1st,  1921,  may  accede  to  it. 

The  same  applies  to  States  not  Members  of  the  League  to  which  the  Council  of 
the  League  may  decide  officially  to  communicate  the  present  Convention. 

Accession  will  be  notified  to  the  Secretary-General  of  the  League,  who  will  inform 
all  Powers  concerned  of  the  accession  and  of  the  date  on  which  it  was  notified. 


Article  6 

The  present  Convention  will  not  come  into  force  until  it  has  been  ratified  by  five 
Powers.  The  date  of  its  coming  into  force  shall  be  the  ninetieth  day  after  the  receipt 
by  the  Secretary-General  of  the  League  of  Nations  of  the  fifth  ratification.  There- 
after the  present  Convention  will  take  effect  in  the  case  of  each  Party  ninety  days 
after  the  receipt  of  its  ratification  or  of  the  notification  of  its  accession. 

Upon  the  coming  into  force  of  the  present  Convention,  the  Secretary- General 
will  address  a  certified  copy  of  it  to  the  Powers  not  Members  of  the  League  which 
arc  bound  under  the  Treaties  of  Peace  to  accede  to  it. 


Article  7 

A  special  record  shall  be  kept  by  the  Secretary-General  of  the  League  of  Nations, 
showing  which  of  the  Parties  have  signed,  ratified,  acceded  to  or  denounced  the  pre- 
sent Convention.  This  record  shall  be  open  to  the  Members  of  the  League  at  all 
times;  it  shall  be  published  as  often  as  possible  in  accordance  with  the  directions  of 
the  Council. 
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AirricLK  8 

Subject  to  tlu;  provisions  of  Article  2  of  tlic  pitseiit  Convention,  the  latter  may  be 
(ienoimcod  by  any  Party  thereto  after  the  expiration  of  five  years  from  the  date 
when  it  came  into  force  in  respect  of  that  Party.  Denunciation  sliall  i)e  effected  by 
notification  in  writing  addressed  to  the  Secretary-Genoral  of  the  I.eague  of  Nations. 
Copies  of  such  notilicalicm  shall  be  transmitted  forthwith  l)y  him  to  all  the  Other 
Parties,  informing  them  of  tlie  dale  on  which  il  was  received.  The  denunciation  shall 
take  effect  one  year  after  the  date  on  which  it  was  notified  to  the  Secretary-General, 
and  shall  operate  only  in  respect  of  the  notifying  Power.  It  shall  not,  in  the  absence 
of  an  agreement  to  the  contrary,  prejudice  engagements  entered  into  before  the  denun- 
ciation relating  to  a  programme  of  works. 

Article  9 

A  request  for  the  revision  of  the  present  Convention  may  he  made  at  any  time 
by  one-third  of  the  High  Contracting  Parties. 

In  faith  whereof  the  above-named  Plenipotentiaries  have  signed  the  present 
Convention. 

Done  at  Barcelona  the  twentieth  day  of  April  one  thousand  nine  hundred  and 
twenty-one,  in  a  single  copy  which  shall  remain  deposited  in  the  archives  of  the  League 
of  Nations. 

[Here  follow  the  signatures  of  tlie  Delegates.) 

The  British  Delegate  signed  subject 
to  the  Declaration  inserted  in  the 
Proces-Verbal  of  the  Meeting  of 
April  10th,  1921,  as  to  the  British 
Dominions  which  have  not  been 
represented  at  the  Barcelona  Con- 
ference   (1). 


STATUTE  ON  THE  REGIME  OF  NAVIGABLE  WATERWAYS 
OF  INTERNATIONAL  CONCERN 

Articlk   1 

In  the  application  of  the  Statute,  the  following  are  declared  to  be  navigable 
waterways  of  international  concern  : 

1.  All  parts  which  are  naturally  navigable  to  and  from  the  sea  of  a  waterway 
which  in  its  course,  naturally  navigable  to  and  from  the  sea,  separates  or  traverses 
dillerent  States,  and  also  any  part  of  any  other  waterway  naturally  navigable  to  and 


(1)  The  text  of  the  Declaration  reads  as  follows  : — 

'■  At  the  time  of  signing  this  Clonvenlion,  anil  as  the  reprnsentativo  of  the  liiitisii  Empire,  1  de- 
clare that  my  signature  is  not  binding  upon  the  British  Dominions  of  tianada.  Australia  and  Siuth 
Africa,  which  are  individual  Mcmbei-s  of  the  Li^ague  of  Nations  and  have  not  sent  representatives 
to  this  tlonference.  The  right  of  each  of  these  three  t)oininions  to  sign  the  Convention,  or  to  accede 
to  it  at  a  later  date,  is  reserved,  it  being  understood  that,  if  they  do  not  sign  or  accede  to  it,  they 
shall  not  be  entitled  to  benefd   by  the  Convention. 

•'  I  also  reserve  the  right  to  declare,  at  the  lime  of  ratification,  whether  the  ratification  includes 
till!  Dominion  of  Newfoundland.  If  il  is  not  included  in  the  ratification,  the  Dominion  of  New- 
foundland will  not  be  entitled  to  benelit  by  the  Convention.  " 
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from  the  sea,  whicli  connects  with  the  sea  a  waterway  naturally  navigable  which 
separates  or  traverses  dilTerent  States. 
It  is  understood  that  : 

(a)  Transhipment  from  one  vessel  to  another  is  not  excluded  by  the  words 
"  navigable  to  and  from  the  sea  "; 

(b)  Any  natural  waterway  or  part  of  a  natural  waterway,  is  termed  "  natur- 
ally navigable  "  if  now  used  for  ordinary  commercial  navigation,  or  capable  by 
reason  of  its  natural  conditions  of  being  so  used;  by  "  ordinary  commercial  navi- 
gation "  is  to  be  understood  navigation  which,  in  view  of  the  economic  condition 
of  the  riparian  countries,  is  commercially  and  normally  practicable; 

((.')  Tributaries  are  to  be  considered  as  separate  waterways; 

(d)  Lateral  canals  constructed  in  order  to  remedy  the  defects  of  a  waterway 
included  in  the  above  definition  are  assimilated  thereto. 

(e)  The  different  States  separated  or  traversed  by  a  navigable  waterway  of 
international  concern,  including  its  tributaries  of  ihternational  concern,  are  deemed 
to  be  "  riparian  States.  " 

2.  Waterways,  or  parts  of  waterways,  whether  natural  or  artificial,  expressly 
declared  to  be  placed  under  the  regime  of  the  General  Convention  regarding  navigable 
waterways  of  international  concern  either  in  unilateral  Acts  of  the  States  under  whose 
sovereignty  or  authority  these  waterways  or  parts  of  waterways  are  situated,  or  in 
agreements  made  with  the  consent,  in  particular,  of  such  States. 

Article  2 

For  the  purposes  of  Articles  5,  10,  12  and  14  of  this  Statute,  the  following  shall  form 
a  spscial  category  of  navigable  waterways  of  international  concern  : 

(a)  Navigable  waterways  for  which  there  are  international  Commissions  upon 
which  non-riparian  States  are  represented; 

(b)  Navigable  waterways  which  may  hereafter  be  placed  in  this  category,  either 
in  pursuance  of  unilateral  Acts  of  the  States  under  whose  sovereignty  or  autho- 
rity they  are  situated,  or  in  pursuance  of  agreements  made  with  the  consent,  in 
particular,  of  such  States. 

Article  3 

Subject  to  the  provisions  contained  in  Articles  5  and  17,  each  of  the  Contracting 
States  shall  accord  Tree  exercise  of  navigation  to  the  vessels  flying  the  flag  of  any 
one  of  the  other  Contracting  States  on  those  parts  of  navigable  waterways  specified 
above  which  may  be  situated  under  its  sovereignty  or  authority. 

Article  4 

In  the  exercise  of  navigation  referred  to  above,  the  nationals,  property  and  flags 
of  all  Contracting  States  shall  be  treated  in  all  respects  on  a  footing  of  perfect  equality. 
No  distinction  shall  be  made  between  the  nationals,  the  property  and  the  flags  of 
the  different  riparian  States,  including  the  riparian  State  exercising  sovereignty  or 
authority  over  the  portion  of  the  navigable  waterway  in  question  :  similarly,  no  dis- 
tinction shall  be  made  between  the  nationals,  the  property  and  the  flags  of  riparian  and 
non-riparian  States.  It  is  understood,  in  consequen  e,  that  no  exclusive  right  of  navi- 
gation shall  be  accorded  on  such  navigable  waterways  to  companies  or  to  private  persons. 

No  distinction  shall  be  made  in  the  said  exercise,  by  reason  of  the  point  of  depar- 
ture or  of  destination,  or  of  the  direction  of  the  traffic. 

Article  5 

As  an  exception  to  the  two  preceding  Articles,  and  in  the  absence  of  any  Convcu- 
lion  or  obligation  to  the  contrary  : 

1.  A  riparian  State  has  the  right  of  reserving  for  its  own  flag  the  transport  of 
passengers  and  goods  loaded  at  one  port  situated  under  its  sovereignty  or  authoi'ity  and 
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iinloarled  at  another  port  also  situati'd  iindor  its  sovprcignly  or  aiilliorily.  A  Slate 
wliirli  does  not  reserve  the  abovo-montioncd  transport  to  its  own  flag  may,  ncvcrlho- 
less,  refuse  the  benefit  of  equality  of  treatment  with  regard  to  such  transport  to  a  oo- 
ri|)arian  which  does  reserve  it. 

On  the  navigable  waterways  referred  to  in  Artich;  2,  the  Act  of  Navigation  shall 
only  allow  to  riparian  States  the  right  of  reserving  the  local  transport  of  passengers 
or  of  goods  which  are  of  national  origin  or  are  nationalised.  In  every  case,  however, 
in  which  greater  freedom  of  navigation  may  have  been  already  cstablishrd  in  a  pre- 
vious Act  of  Navigation,  this  freedom  shall  not  be  reduced. 

2.  When  a  natural  system  of  navigable  waterways  of  international  concern  wliirh 
does  not  include  waterways  of  the  kind  referred  to  in  Article  2  separates  or  traverses 
two  States  only,  the  latter  have  the  right  to  reserve  to  their  flags  by  mutual  agreement 
the  transport  of  passengers  and  goods  loaded  at  one  port  of  this  system  and  unloaded 
at  another  port  of  the  same  system,  unless  this  transport  takes  place  between  two 
ports  which  are  not  situated  under  the  sovereignty  or  authority  of  the  same  State,  in 
the  course  of  a  voyage  effected  without  transhipment  on  the  territory  of  either  of  tlu' 
said  States,  involving  a  sea-passage  or  passage  over  a  navigable  waterway  of  inter- 
national concern  which  does  not  belong  to  the  said  system. 


Article  6 

Each  of  the  Contracting  States  maintains  its  existing  right,  on  the  navigable 
waterways  or  parts  of  navigable  waterways  referred  to  in  Article  1  and  situated  under 
its  sovereignty  or  authority,  to  enact  the  stipulations  and  to  take  the  measures  neces- 
sary for  policing  the  territory  and  for  applying  the  laws  and  regulations  relating  to 
customs,  public  health,  precautions  against  the  diseases  of  animals  and  plants,  emi- 
gration or  immigration,  and  to  the  import  or  export  of  prohibited  goods,  it  being 
understood  that  such  stipulations  and  measures  must  be  reasonable,  must  be  applied 
on  a  footing  of  absolute  equality  between  the  nationals,  property  and  flags  of  any  one 
of  the  Contracting  States,  including  the  State  which  is  their  author,  and  must  not 
without  good  reason  impede  the  free  exercise  of  navigation. 


Article  7 

No  dues  of  any  kind  may  be  levied  anywhere  on  the  course  or  at  the  mouth  of  a 
navigable  waterway  of  international  concern,  other  than  dues  in  the  nature  of  payment 
for  services  rendered  and  intended  solely  to  cover  in  an  equitable  manner  the  expenses 
of  maintaining  and  improving  the  navigability  of  the  waterway  and  its  approaches,  or 
to  meet  expenditure  incurred  in  the  interest  of  navigation.  These  dues  shall  be  fixed 
in  accordance  with  such  expenses,  and  the  tariff  of  dues  shall  be  posted  in  the  ports. 
These  dues  shall  be  levied  in  such  a  manner  as  to  render  unnecessary  a  detailed  exam- 
ination of  the  cargo,  except  in  cases  of  suspected  fraud  or  infringement  of  regulations, 
and  so  as  to  facilitate  international  traffic  as  much  as  possible,  both  as  regards  their 
rates  and  the  method  of  their  application. 


Article  8 

The  transit  of  vessels  and  of  passengers  and  goods  on  navigable  waterways  of  inter- 
national concern  shall,  so  far  as  customs  formalities  are  concerned,  be  governed  by 
the  conditions  laid  down  in  the  Statute  of  Barcelona  on  Freedom  of  Transit.  When- 
ever transit  takes  place  without  transhipment  the  following  additional  provisions 
shall   be   applicable   : 

(«)  When  both  banks  of  a  waterway  of  international  concern  are  within  one 
and  the  same  State,  the  customs  formalities  imposed  on  goods  in  transit  after 
they  have  been  declared  and  subjected  to  a  summary  inspection  shall  be  limited 
to  placing  them  under  seal  or  padlock,  or  in  the  custody  of  customs  ofTicers, 


(b)  Whpn  a  navigable  waterway  of  intornational  rnnrorn  forms  tho  frontier 
between  two  States,  vessels,  passengers  and  goods  in  transit  shall  while ''en  route  " 
be  exempt  from  any  customs  formality,  except  in  oases  in  which  there  are  valid 
reasons  of  a  j)ractical  character  for  carrying  out  customs  formalities  at  a  place  on 
the  part,  of  the  river  which  forms  the  frontier,  and  this  can  be  done  without  inter- 
fering with  navigation  facilities. 

The  transit  of  vessels  and  passengers,  as  well  as  the  transit  of  goods  without  tran- 
shipment, on  navigable  waterways  of  international  concern,  must  not  give  rise  to  the 
levying  of  any  duties  whatsoever,  whether  prohibited  by  the  Statute  of  Barcelona 
on  Freedom  of  Transit  or  authorised  by  Article  3  of  that  Statute.  It  is  nevertheless 
understood  that  vessels  in  transit  may  be  made  responsible  for  the  board  and  lodging 
of  any  customs  ofTicers  who  are  strictly  required  for  supervision. 


Article  9 

Subject  to  the  provisions  of  Articles  5  and  17,  the  nationals,  property  and  flags 
of  all  the  Contracting  States  shall,  in  all  ports  situated  on  a  navigable  waterway  of 
international  concern,  enjoy,  in  all  that  concerns  the  use  of  the  port,  including  port 
dues  and  charges,  a  treatment  equal  to  that  accorded  to  the  nationals,  property  and 
flag  of  the  riparian  State  imder  whose  sovereignty  or  authority  the  port  is  situated. 
It  is  understood  that  the  property  to  which  the  present  paragraph  relates  is  property 
originating  in,  coming  from  or  destined  for,  one  or  other  of  the  Contracting  States. 

The  equipment  of  ports  situated  on  a  navigable  waterway  of  international  concern, 
and  the  facilities  afforded  in  these  ports  to  navigation,  must  not  be  withheld  from 
public  use  to  an  extent  beyond  what  is  reasonable  and  fully  compatible  with  the  free 
exercise  of  navigation. 

In  the  application  of  customs  or  other  analogous  duties,  local  octroi  or  consump- 
tion duties,  or  incidental  charges,  levied  on  the  occasion  of  the  importation  or  expor- 
tation of  goods  through  the  aforesaid  ports,  no  difference  shall  be  made  by  reason  of 
the  flag  of  the  vessel  on  which  the  transport  has  been  or  is  to  be  accomplished,  whe- 
ther this  flag  be  the  national  flag  or  that  of  any  of  the  Contracting  States. 

The  State  under  whose  sovereignty  or  authority  a  port  is  situated  may  withdraw 
the  benefits  of  the  preceding  paragraph  from  any  vessel  if  it  is  proved  that  the  owTier 
of  the  vessel  discriminates  systematically  against  the  nationals  of  that  State,  inclu- 
ding companies  controlled  by  such  nationals. 

In  the  absence  of  special  circumstances  justifying  an  exception  on  the  ground  of 
economic  necessities,  the  customs  duties  must  not  be  higher  than  those  levied  on  the 
other  customs  frontiers  of  the  State  interested,  on  goods  of  the  same  kind,  source  and 
destination.  All  facilities  accorded  by  the  Contracting  States  to  the  importation 
or  exportation  of  goods  by  other  land  or  water  routes,  or  in  other  ports,  shall  be  equally 
accorded  to  importation  or  exportation  under  the  same  conditions  over  the  navi- 
gable waterway  and  through  the  ports  referred  to  above. 


Article    10. 

1.  Each  riparian  State  is  bound,  on  the  one  hand,  to  refrain  from  all  measures 
likely  to  prejudice  the  navigability  of  the  waterway,  or  to  reduce  the  facilities  for 
navigation,  and,  on  the  other  hand,  to  take  as  rapidly  as  possible  all  necessary  steps 
for  removing  any  obstacles  and  dangers  which  may  occur  to  navigation. 

2.  If  such  navigation  necessitates  regular  upkeep  of  the  waterway,  each  of  the 
riparian  States  is  bound  as  towards  the  others  to  take  such  steps  and  to  execute  such 
works  on  its  territory  as  are  necessary  for  the  purpose  as  quickly  as  possible,  taking 
account  at  all  times  of  the  conditions  of  navigation,  as  well  as  of  the  economic  state 
of  the  regions  served  by  the  navigable  waterway. 

In  the  absence  of  an  agreement  to  the  contrary,  any  riparian  State  will  have  the 
right,  on  valid  reason  being  shown,  to  demand  from  the  other  riparians  a  reasonable 
contribution  towards  the  cost  of  upkeep. 
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3.  In  the  absenco  of  legitimato  grounds  for  opposition  by  one  of  tlie  riparian  States, 
including  the  State  territorially  interested,  based  eitluT  on  the  actual  conditions 
of  navigability  in  its  territory,  or  on  other  interests  siuh  as,  inter  alia,  the  mainten- 
ance of  the  normal  water-conditions,  requirements  for  irrigation,  the  use  of  water- 
power,  or  the  necessity  for  constructing  other  and  more  advantageous  ways  of  commu- 
nication, a  ri])arian  State  may  not  refuse  to  carry  out  works  necessary  for  the  improve- 
ment of  navigability  which  are  asked  for  by  another  riparian  State,  if  the  latter 
State  offers  to  pay  the  cost  of  the  works  and  a  fair  share  of  the  additional  cost  of  upkeep. 
It  is  understood,  however,  that  such  works  cannot  be  undertaken  so  long  as  the  State 
on  the  territory  of  which  they  are  to  be  carried  out  objects  on  the  ground  of  vital 
interests. 

4.  In  the  absence  of  any  agreement  to  the  contrary,  a  State  which  is  obliged  to 
carry  out  works  of  upkeep  is  entitled  to  free  itself  from  the  obligation,  if,  with  the 
consent  of  all  the  co-ri])arian  States,  one  or  more  of  them  agree  to  carry  out  the  works 
instead  of  it;  as  regards  works  for  improvement,  a  State  which  is  obliged  to  carry 
them  out  shall  be  freed  from  the  obligation,  if  it  authorises  the  State  which  made 
the  request,  to  carry  them  out  instead  of  it.  The  carrying  out  of  works  by  Statts 
other  than  the  State  territorially  interested,  or  the  sharing  by  such  States  in  the  cost 
of  works,  shall  be  so  arranged  as  not  to  prejudice  the  rights  of  the  State  territorially 
interested  as  regards  the  supervision  and  administrative  control  over  the  works, 
or  its  sovereignty  and  authority  over  the  navigable  waterway. 

5.  On  the  waterways  referred  to  in  Article  2,  the  provisions  of  the  present  Article 
are  to  be  applied  subject  to  the  terms  of  the  Treaties,  Conventions,  or  Navigation 
Acts  which  determine  the  powers  and  responsibilities  of  the  International  Commis- 
sion in  respect  of  works. 

Subject  to  any  special  provisions  in  the  said  Treaties,  Conventions,  or  Navigation 
Acts,  which  exist  or  may  be  concluded  : 

(a)  Decisions  in  regard  to  works  will  be  made  by  tlie  Commission. 

(b)  The  settlement,  under  the  conditions  laid  down  in  Article  22  below,  of  any 
dispute  which  may  arise  as  a  result  of  these  decisions,  may  always  be  demandid  on 
the  grounds  that  these  decisions  are  ultra  vires,  or  that  they  infringe  international 
conventions  governing  navigable  waterways.  A  request  for  a  settlement  under 
the  aforesaid  conditions  based  on  any  other  grounds  can  only  be  put  forward  by  the 
State  which  is  territorially  interested. 

The  decisions  of  this  Commission  shall  be  in  conformity  with  the  provisions  of 
the  present  Article. 

6.  Notwithstanding  the  provisions  of  paragraph  1  of  this  Article,  a  riparian  State 
may,  in  the  absence  of  any  agreement  to  the  contrary,  close  a  waterway  wholly  or 
in  part  to  navigation,  with  the  consent  of  all  the  riparian  States  or  of  all  the  States 
represented  on  the  Internationnal  Commission  in  the  case  of  navigable  waterways 
referred  to  in  Article  2. 

As  an  exceptional  case  one  of  the  riparian  States  of  a  navigable  waterway  of  inter- 
national concern  not  referred  to  in  Article  2  may  close  the  waterway  to  navigation, 
if  the  navigation  on  it  is  of  very  small  imi)ortance,  and  if  the  State  in  question  can 
justify  its  action  on  the  ground  of  an  economic  interest  clearly  greater  than  that  of 
navigation.  In  this  case  the  closing  to  navigation  may  only  take  place  after  a  year's 
notice  and  subject  to  an  appeal  on  the  part  of  any  other  riparian  State  under  the 
conditions  laid  down  in  Article  22.  If  necessary,  the  judgment  shall  prescribe  the  con- 
ditions under  which  the  closing  to  navigation  may  be  carried  into  effect. 

7.  Should  access  to  the  sea  be  afforded  by  a  navigable  waterway  of  international 
concern  through  several  branches,  all  of  which  are  situated  in  the  territory  of  one 
and  the  same  State,  the  provisions  of  paragraphs  1,  2  and  3  of  this  Article  shall  apjjly 
only  to  the  principal  branches  deemed  necessary  for  providing  free  access  to  the  sea. 


Article  11. 

If  on  a  waterway  of  international  concern  one  or  more  of  the  riparian  States 
are  not  parties  to  this  Statute,  the  tinancial  obligations  undertaken  by  each  of  the 


--    /156    — 

Contracliiig  Slates  in  piirsuanco  of  Article   !<•  shall  not  exceed  those  to  which  Ihcy 
would  have  been  subject  if  all  the  riparian  Slates  had  been  Parlies. 


Airrici.E  12. 

In  the  abs(>noe  of  contrai'v  stipulations  contained  in  a  special  agreement  or  treaty, 
for  example  existing  (Conventions  concerning  customs  and  police  measiu'es  and  sani- 
tary precautions,  the  administration  of  navigable  waterways  of  international  concern 
is  exercised  by  each  of  the  riparian  States  under  whose  sovereignty  or  authority  the 
navigable  waterway  is  situated.  Each  of  such  riparian  States  has,  inter  alia,  the 
power  and  duty  of  publishing  regulations  for  the  navigation  of  such  waterway  and 
of  seeing  to  their  execution.  These  regulations  must  be  framed  and  applied  in  such 
a  way  as  to  facilitate  the  free  exercise  of  navigation  unfler  the  conditions  laid  down 
in  this  Statute. 

The  rules  of  procedure  dealing  with  such  matters  as  ascertaining,  prosecuting 
and  punishing  navigation  offences  must  be  such  as  to  promote  as  speedy  a  settlement 
as  possible. 

Nevertheless,  the  Contracting  States  recognise  that  it  is  highly  desirable  that 
the  riparian  States  shoidd  come  to  an  understanding  with  regard  to  the  administra- 
tion of  the  navigable  waterway  and.  in  particular,  with  regard  to  the  adoption  of 
navigation  regulations  of  as  uniform  a  character  throughout  the  whole  course  of  such 
navigable  waterway  as  the  diversity  of  local  circumstances  permits. 

Public  services  of  towage  or  other  means  of  haulage  may  be  established  in  the 
form  of  monoplies  for  the  purpose  of  facilitating  the  exercise  of  navigation,  siibject 
to  the  unanimous  agreement  of  the  riparian  States  or  the  States  represented  on  the 
International  Commission  in  the  case  of  navigable  waterways  referred  to  in  Article  2. 


Article  13. 

Treaties,  conventions  or  agreements  in  force  relating  to  navigable  waterways, 
concluded  by  the  Contracting  States  before  the  coming  into  force  of  this  Statute, 
are  not,  as  a  consequence  of  its  coming  into  force,  abrogated  so  far  as  concerns  the 
States  signatories  to  those  treaties. 

Nevertheless,  the  Contracting  States  undertake  not  to  apply  among  themselves  any 
provisions  of  such  treaties,  conventions  or  agreements  which  may  conflict  with  the 
rules  of  the  present  Statute. 

Article  14. 

If  any  of  the  special  agreements  or  treaties  referred  to  in  Article  12  has  entrusted 
or  shall  hereafter  entrust  certain  functions  to  an  international  Commisssion  which 
includes  representatives  of  States  other  than  the  riparian  States,  it  shall  be  the  duty 
of  such  Commisssion,  subject  to  the  provisions  of  Article  10,  to  have  exclusive  regard 
to  the  interests  of  navigation,  and  it  shall  be  deemed  to  be  one  of  the  organisations 
referred  to  in  Article  24  of  the  Covenant  of  the  League  of  Nations.  Consequtntly, 
it  will  exchange  all  useful  iiformation  directly  with  the  League  and  its  orgaiisations, 
and  will  submit  an  annual  report  to  the  League. 

The  powers  and  d\ities  of  the  Commissions  referred  to  in  the  preceding  paragrapli 
shall  be  laid  down  in  the  Act  of  .Navigation  of  each  navigable  waterway  and  shall 
at  least  include  the  following  ; 

(a)  the  Commi.ssion  shall  be  entitled  to  draw  up  such  navigation  regulations 
as  it  thinks  necessary  itself  to  draw  up,  and  all  other  navigation  regulations  shall 
be  communicated  to  it; 

(b)  it  shall  indicate  to  the  riparian  States  the  action  advisable  for  tiie  upkeep 
of  works  and  the  maintenance  of  navigability; 

(r)  it  shall  be  furnished  by  each  of  the  riparian  Stales  with  oflieial  informa- 
tion as  to  all  schemes  for  the  improverneni  of  the  waterway; 
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(d)  it  sliall  be  entitled,  in  cases  in  wliieli  tlie  Act  of  Navigation  docs  not  include 
a  special  regulation  with  regard  to  the  levying  of  dues,  to  approve  of  the  levying 
of  such  dues  and  charges  in  accordance  willi  I  lie  pi()\  isions  of  Arliclc  7  of  this 
Statute. 

AUTKI.E    15. 

This  Statute  does  not  prescribe  Ihc  rights  and  duties  of  belligerents  and  iniilrals 
in  time  of  war.  The  Statute  shall,  however,  continue  in  force  in  time  of  war  so  far 
as  such  rights  and  dutii>s  permit. 

Article  16. 

This  Statute  does  not  impose  upon  a  Contracting  State  any  obligation  conflicting 
willi  its  rights  and  duties  as  a  Member  of  the;  League  of  Nations. 

Article  17. 

In  the  absence  of  any  agreement  to  the  contrary  to  which  the  State  territorially 
intert!sted  is  or  may  be  a  party,  this  Statute  has  no  reference  to  the  navigation  of 
vessels  of  war  or  of  vessels  performing  police  or  administrative  functions,  or,  in 
general,  exercising  any  kind  of  public  authority. 

Article  18. 

Each  of  the  Contracting  States  undertakes  not  to  grant  either  by  agreement  or 
in  any  other  way,  to  a  non-Contracting  State,  treatment  with  regard  to  navigation 
over  a  navigable  waterway  of  international  concern,  which,  as  between  Contracting 
States,  would  be  contrary  to  the  provisions  of  this  Statute. 

Article  19. 

The  measures  of  a  general  or  particular  character  which  a  Contracting  State  is 
obliged  to  take  in  case  of  an  emergency  affecting  the  safety  of  the  State  or  the  vital 
interests  of  the  country  may,  in  exceptional  cases  and  for  a  period  as  short  as  possible, 
involve  a  deviation  from  the  provisions  of  the  above  Articles;  it  being  imderstood 
that  the  principle  of  the  freedom  of  navigation,  and  especially  communication  between 
the  riparian  States  and  the  sea,  must  be  maintained  to  the  utmost  possible  extent. 

Article  20. 

This  Statute  does  not  entail  in  any  way  the  withdrawal  of  existing  greater  facil- 
ities granted  to  the  free  exercise  of  navigation  on  any  navigable  waterway  of  inter- 
national concern,  under  conditions  consistent  with  the  principle  of  ecjuality  laid  down 
in  this  Statute,  as  regards  the  nationals,  the  goods  and  the  flags  of  all  the  Contracting 
States;  nor  does  it  entail  the  prohibition  of  such  grant  of  greater  facilities  in  the  future. 

Article  21. 

In  conformity  with  Article  23  (e)  of  the  Covenant  of  the  League  of  Nations, 
any  Contracting  State  which  can  establish  a  good  case  against  the  application  of 
any  provision  of  this  Statute  in  some  or  all  of  its  territory  on  the  ground  of  the  grave 
economic  situation  arising  out  of  the  acts  of  devastation  perpetrated  on  its  soil  during 
the  war  1914-1918,  shall  be  deemed  to  be  relieved  temporarily  of  the  obligations  ari- 
sing from  the  application  of  such  provision,  it  being  understood  that  the  principle 
of  freedom  of  navigation  must  be  observed  as  far  as  possibh'. 
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Ahticlf.  22. 


Without  prejudice  to  the  provisions  of  paragraph  5  of  Article  in,  any  (lis|iiifc 
between  Stales  as  to  the  interpretation  or  application  of  this  Statute  which  is  not  settled 
directly  between  them  shall  be  brought  before  the  Permanent  Court  of  International 
Justice,  unless  under  a  special  agreement  or  a  general  arbitration  provision  steps 
are  taken  for  the  settlement  of  the  dispute  by  arbitration  or  some  other  means. 

Proceedings  are  opened  in  the  manner  laid  down  in  Article  40  of  the  Statute  of 
the  Permanent  Court  of  International  Justice. 

In  order  to  settle  such  disputes,  however,  in  a  friendly  way  as  far  as  possible, 
the  Contracting  States  undertake  before  resorting  to  any  judicial  proceedings  and 
without  prejudice  to  the  powers  and  right  of  action  of  the  Coimcil  and  of  the  Assembly 
to  submit  such  disputes  for  an  opinion  to  any  body  established  by  the  League  of  Na- 
tions as  the  advisory  and  technical  organisation  of  the  Members  of  the  League  in 
matters  of  communications  and  transit.  In  urgent  cases  a  preliminary  opinion  may 
recommend  temporary  measures  intended  in  particular  to  restore  the  facilities  for 
free  navigation  which  existed  before  the  act  or  occurrence  which  gave  rise  to  the 
dispute. 

Article  23. 

A  navigable  waterway  shall  not  be  considered  as  of  international  concern  on  the 
sole  ground  that  it  traverses  or  delimits  zones  or  enclaves,  the  extent  and  population 
of  which  are  small  as  compared  with  those  of  the  territories  which  it  traverses,  and 
which  form  detached  portions  or  establishments  belonging  to  a  State  other  than  that 
to  which  the  said  river  belongs,  with  this  exception,  throughout  its  navigable  course. 

Article  24. 

This  Statute  shall  not  be  applicable  to  a  navigable  waterway  of  international 
concern  which  has  only  two  riparian  States,  and  which  separates,  for  a  considerable 
distance,  a  Contracting  State  from  a  non-Contracting  State  whose  Government  is 
not  recognised  by  the  former  at  the  time  of  the  signing  of  this  Statute,  until  an  agree- 
ment has  been  concluded  between  them  establishing,  for  the  waterway  in  question, 
an  administrative  and  customs  regime  which  affords  suitable  safeguards  to  the  Contrac- 
ting State. 

Article  25. 

It  is  understood  that  this  Statute  must  not  be  interpreted  as  regulating  in  any 
way  rights  and  obligations  inter  se  of  territories  forming  part,  or  placed  under  the 
protection,  of  the  same  sovereign  State,  whether  or  not  these  territories  are  indiv- 
idually Members  of  the  League  of  Nations. 


SECTION   VIII 

ADDITIONAL  IMiOTOCOL  TO  THE  CONVENTION 

ON  THE  REGIME 

OF  NAVIGABLE  WATEHWAYS  OF  INTERNATIONAL  CONCERN 


1.  The  States  signatories  of  the  Convention  on  the  Regime  of  Navigable  Water- 
ways of  International  Concern,  signed  at  Barcelona  on  April  20th,  1921,  whose  duly 
authorised  representatives  have  affixed  their  signatures  to  the  present  Protocol,  hereby 
declare  that,  in  addition  to  the  Freedom  of  Communications  which  they  have  conceded 
by  virtue  of  the  Convention  on  Navigable  Waterways  considered  as  of  international 
concern,  they  further  concede,  on  condition  of  reciprocity,  without  prejudice  to  their 
rights  of  sovere'gnty,  and  in  time  of  peace, 

(«)  on  all  navigable  waterways, 

(b)  on  all  naturally  navigable  waterways, 
which  are  placed  under  their  sovereignty  or  authority,  and  which,  not  being  consid- 
ered as  of  international  concern,  are  accessible  to  ordinary  commercial  navigation 
to  and  from  the  sea,  and  also  in  all  the  ports  situated  on  these  waterways,  perfect 
equality  of  treatment  for  the  flags  of  any  State  signatory  of  this  Protocol  as  regards 
the  transport   of  imports   and   exports  without   transhipment. 

At  the  time  of  signing,  the  signatory  States  must  declare  whether  they  accept 
the  obligation  to  the  full  extent  indicated  under  paragraph  (a)  above,  or  only  to  the 
more  limited  extent  defined  by  paragraph  (b). 

It  is  understood  that  States  which  have  accepted  paragraph  (a)  are  not  bound 
as  regards  those  which  have  accepted  paragraph  (h),  except  under  the  conditions 
resulting  from  the  latter  paragraph. 

It  is  also  understood  that  those  States  which  possess  a  large  number  of  ports 
(situated  on  navigable  waterways)  which  have  hitherto  remained  closed  to  interna- 
tional commerce,  may,  at  the  time  of  the  signing  of  the  present  Protocol,  exclude 
from  its  application  one  or  more  of  the  navigable  waterways  referred  to  above. 

The  signatory  States  may  declare  that  their  acceptance  of  the  present  Protocol 
does  not  include  any  or  all  of  the  colonies,  overseas  possessions  or  protectorates  under 
their  sovereignty  or  authority,  and  they  may  subsequently  adhere  separately  on 
behalf  of  any  colony,  overseas  possession  or  protectorate  so  excluded  in  their  decla- 
ration. They  may  also  denounce  the  Protocol  separately  in  accordance  with  its  pro- 
visions, in  respect  of  any  colony,  overseas  possession  or  protectorate  under  their  sove- 
reignty or  authority. 

The  present  Protocol  shall  be  ratified.  Each  Power  shall  send  its  ratification 
to  the  Secretary-General  of  the  League  of  Nations,  who  shall  cause  notice  of  such 
ratification  to  be  given  to  all  the  other  signatory  Powers;  these  ratifications  shall 
be  deposited  in  the  archives  of  the  Secretariat  of  the  League  of  Nations. 

The  present  Protocol  shall  remain  open  for  the  signature  or  adherence  of  the 
States  which  have  signed  the  above-mentioned  Convention  or  have  given  their  adhe- 
rence to  it. 

It  shall  come  into  force  after  the  Secretary-General  of  the  League  of  Nations  has 
received  the  ratification  of  two  States;  provided,  however,  that  the  said  Convention 
has  come  into  force  bv  that  time. 
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It  may  he  denounced  at  any  time  after  the  expiration  of  a  period  of  two  years 
dating  from  the  time  of  the  reception  by  the  Secretary-General  of  the  League  of 
Nations  of  the  ratification  of  the  denouncing  State.  The  denunciation  shall  not 
take  effect  until  one  year  after  it  has  been  received  by  the  Secretary-General  of  the 
League  of  Nations.  A  denunciation  of  the  Convention  on  the  Regime  of  Navigable 
Waterways  of  International  Concern  shall  be  considered  as  including  a  denunciation 
of  the  present  Protocol. 

Done  at  Barcelona,  the  twentieth  day  of  April,  nineteen  hundred  and  twenty- 
one,  in  a  single  copy,  of  which  the  French  and  English  texts  shall  be  authentic. 


(Here  folloiv  the  signatures  of  the  Delegates.) 


SECTION   IX 

DRAFT  CONVENTION  ON  THE  RIGHT  TO  A  FLAG 
OF  STATES  NOT  I'OSSESSING  A  SEA-COAST 

(Annex  III  a  of  the  Green  Book.) 


The  High  Contracting  Parties  agree  to  recognise  the  flag  flown  by  the  vessels  of 
any  Contracting  Party  having  no  sea-coast,  which  are  registered  at  some  one  spi  ci- 
fied  place  situated  in  its  territory;  such  place  shall  serve  as  the  port  of  registry  of  such 
vessels  (1). 


(1)  See  the  commentary  oti  tliis  Draft  Convention,  p.  421,  under  Article  3. 


SECTION   X 

DECLARATION  RECOGNISmG  THE  KIGHT  TO  A  FLAG 
OF  STATES  HAVING  NO  SEA-COAST 


The  undersigned,  duly  authorised  for  the  purpose,  declare  that  the  States  which 
they  represent  recognise  the  flag  flown  by  the  vessels  of  any  State  having  no  sea-coast 
which  are  registered  at  some  one  specified  place  situated  in  its  territory;  such  place 
shall  serve  as  the  port  of  registry  of  such  vessels. 
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